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» 


It  is  beUeved,  that  thiti  U  the  fir^t  attempt, 
which  has  been  made,  to  bring  under  one  view 
the  whole  of  the  law  respecting  public  ways,  and 
lo  reduce  into  one  contionous  system  it»  various 
principles.  And  perhaps  a  more  favorable  period 
for  such  an  effort  could  not  be  assig;ned.  Many 
decisiouK  have  lately  been  prouuunced  by  the 
Courts  upon  this  subject ;  and  though  there  are 
several  </irfa  which  it  is  difficult  to  reconcile  with 
iither  authorities  or  with  principle,  yet  in  scarcely 
a  single  instance  have  they  received  the  sanction 
of  tlie  whole  Court.  It  is,  therefore,  desirable 
to  point  out  these  few  incongruities,  before  they 
acquire  additional  weight  by  being  confirmed  in 
future  cases ;  and  ^lius  to  preserve,  as  much  as 
may  be,  the  general  consistency  of  this  depart- 
ment of  the  law. — Another  motive  for  entering 
upon  this  task  at  the  pre^^ent  moment,  arises  from 
the  expectation,  which  may  very  reasonably  be 
entertained,  (hat  the  Legislature  have,  for  a  time. 


concluded  their  labours  in  amending  and  adding' 
to  the  laws  relating  to  highways  and  turnpike 
roads ;  and  that  the  Acts  now  in  force  will  be 
permitted  to  operate  without  any  early  alteration. 
There  is  nothing  more  to  be  dreaded,  than  a 
perpetual  change  in  the  enactments  relating  to 
any  branch  of  law.  In  such  a  state  of  innova- 
tion, the  provisions  of  the  Legislature  can  never 
be  properly  executed,  as  they  can  never  be 
thoroughly  and  generally  known.  And  there 
is  great  danger  of  the  occurrence  of  this  fluctu- 
ation, when  they  who  propose  the  ^aws,  also 
concur  in  putting  them  into  execution.  Small 
omissions  or  en*ors  are  made  the  occasions  of 
new  Acts  of  Parliament,  when  the  common  sense 
of  mankind  woukl  be  amply  sufficient  for  their 
correction. 


In  the  following  pages  I  have  laboured  to 
shew  distinctly  the  line  of  demarcation  between 
the  Common  and  the  Statute-law  ;  aiming,  at  the 
xanie  time,  to  point  out  how  they  assist  and  de- 
pend upon,  one  another.  The  Common-law  re- 
lating to  Highways  is  no  where  repealed.  It  existJi 
in  its  full  extent,  and  forms  a  most  important 
RTound-work  for  the  provisions  of  the  Legislature. 
Without  a  knowledge  of  the  former,  an  acquaint- 
ance with  the  latter  will  infallibly  lead  to  error ; 
for,  in  point  of  fart,  the  most  material  (larts  of 
the  hiv,  upon  this   suli.tccl    {I    mighl  say  all  its 


frmci^es)  are  derived  from  the  tex  »om  seripta. 
The  Acts  of  Parliament,  both  Highway  and  Turn- 
pike, are  onlj  accumulative.  In  man;  respects 
they  are  merely  declaratory  of  the  Common-law, 
and  in  a  great  measure  the  penalties  imposed  by 
them  are  additional  to,  but  do  not  annul  those 
to  which  the  oSenders  were  previously  liable. 
And  it  may  not  unfrequently  happen,  that  the 
original  process  by  indictment  will  be  preferable 
to  the  nummary  proceeding  provided  for  by  Sla- 
Inte.  To  he  possessed  therefore  of  the  Acts  of 
Parliament  alone  (however  carefully  arranged, 
either  alphabetically  or  according  to  the  subject- 
matter)  is  to  parcbase  the  assistance  of  a  guide 
who  is  himself  in  ignorance  of  the  way,  and  who 
cannot  (ail  to  mislead.  The  Statutes  must  be 
illustrated  by  the  Common-law,  while  the  defi- 
ciences  in  tbe  latter  are  supplied  by  the  former. 

It  may  here  he  remarked,  with  regard  to  the 
diversion  and  extinction  of  highways,  that  it  is  a 
prevalent  opinion,  that  the  powers  for  this  pur- 
pose, which  are  granted  to  Justices  of  the  Peace, 
are  so  given,  to  be  exercised  for  the  l)enefit  of  the 
proprietor,  and  not  of  the  public.  And  this  po- 
sition has,  in  an  especial  degree,  been  reduceil 
to  practice  in  the  instance  of  footpaths.  The 
supposition,  however,  is  very  far  from  l>eing  war- 
ranted by  the  wording  of  the  Act,  and  it  is  utterly 
untoiablei   when  we  refer  to  the  common  law. 


Under  that  system  no  distinction  can  be  found 
between  footpaths  and  carriage-roads :  the  right 
of  the  public  is  of  exactly  the  same  quality 
the  one  as  over  the  other ;  and  it  ought  to  receive 
the  same  support  in  both  instances.  It  is  frer 
quently  asserted,  that  footpaths  are  very  injuriouf 
to  the  property  over  which  they  pass.  This  I 
deny,  if  it  be  meant,  that  they  are  injurious  to 
the  quantum  of  property  vested  in  the  owner. 
The  soil  is  not  so  valuable  as  it  otherwise  would 
be ;  but  it  is  as  productive  as  it  ever  has  been 
to  the  proprietor ;  and  it  was  with  reference  to 
its  present  capability  that  he  purchased  the  estate. 
Every  right  of  way  is  a  public  easement,  which 
must  have  been  acquired  with  the  consent  of  the 
owner  of  the  soil.  This  consent  is  presumed, 
where  the  public  have  had  a  prescriptive  pos- 
session; it  is  implied,  where  the  possession  has 
been  permissive  ;  and  sometimes  it  is  voluntarily 
and  openly  given  by  the  owner.  It  must  be  sup- 
posed that  an  e(|uivalent  has  been  received  for  the 
grant  made  to  the  public,  either  in  the  improved 
value  of  the  land,  or  otherwise.  But  whether 
that  be  the  case  or  not, — whether  he  freely  con- 
sented, or  the  public  obtained  their  privilege 
through  his  neglect, — there  is  no  reason  why  that 
privilege  should  be  recalled  by  him,  who  has  per- 
mitted its  acquisition.  In  almost  every  instance, 
the  closing  a  public  way  for  the  benefit  of  the 
proprietor  is  an  absolute  gif\,  without  consider- 


adon,  to  an  individual  out  of  the  possessions  of 
the  public    The  Legislature  has  invested  Justices 
with   large  powers,  and  they  are  bound  to  re- 
member that  these  powers  are  to  be  exercised 
magisterially.    They  ought  never  to  grant  their 
aaaistance  as  matter  of  favor.    The  Act  expressly 
declares,  that  the  alteration  thereby  authorized, 
is  to  be  made  only  when  the  change  wilt  be  more 
hem^fieial  to  the  public:  they  who  know  how  its 
provisions  have  been  carried  into  execution,  can 
best  tell  the  use  which  the  Magistracy  have  made 
of  their  authority.     But  every  Magistrate,  as  he 
i»    an    honest  administrator  of  justice,    will  re- 
member that  he  is  in  the  execution  of  a  duty, 
I     ud  that   he  is  expected  to  perform  that  duty 
'     with  an  exclusive  regard  to  those  rights  which 
are  entrusted  to  his  care. 

It  may  at  first  sight  appear  that  I  have  been 
too  minute  in  the  discussion  of  the  question  as 
to  the  nuisance  in  obstructing  a  navigable  river, 
which  will  be  found  in  the  last  Chapter.  But  it 
will  be  seen,  upon  reflection,  that  the  principle 
torolved  is  nothing  less  than  the  very  definition 
of  nuisance  in  highways  in  general ;  and  that  the 
application  of  it  to  tliat  particular  ca^e  itf  one  of 
^reat  importance. 

I  have  been  ai  great  pains  in  my  arrangement 
"f  the  several  Legislative  provisions,  and  I  have 
b 
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given  the  enactments  at  length,  in  order  to  makS 
this  Treatise  in  itself  a  practical  compendium  of 
the  whole  of  the  law  upon  the  subject,  and  a  safe 
guide,  wherever  the  Statute  Book  may  not  be 
accessible.  With  the  same  object,  I  have 
deavoured  to  place  the  decisions  of  the  Cot 
in  so  clear  a  light,  that  they  may  r^ulate  the 
proceedings  in  future  cases. 

R.W. 

AfEnex  Courts 
Michaelmas  Term,  1828. 
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HIGHWAYS. 


CHAPTER    I. 

ON   THE   NATURE    AND    QUAUTIES 

OP  A  Highway. 

The  object  of  this  Chapter  will  be  to  prove  that  ibt 
proper  definhioD  of  a  Ifighway  is^  ''  Any  thorougfaftre 
which  is  open  to  all  the  king's  subjects;"  and,  in  order 
to  scoomphsh  this  end,  two  points  most  be  established ; 
Ist,  That  there  is  no  dirtinction,  in  tfus  respect,  between 
a  carriage  road,  a  horse  road,  or  a  mere  foot-path,  each 
of  which  is  equally  considered  by  the  conunon  law  as 
capable  of  being  a  highway ;  and  2dly ,  That  there  can 
be  no  highway  where  there  is  no  thoroughfare. 

First. — AD  ways,  whether  foot,  horse,  or  carriage- 
ways, majf  be  highways. 

And  here  it  is  worthy  of  notice,  how  the  original  title 
of  the  public  to  passage  along  a  highway  must  have 
arisen,  in  order  to  see  that  no  distinction,  such  as  that 
which  has  been  attempted  to  be  drawn  between  carri^^ 
roads  and  mere  foot  and  horse  paths,  is  deducible  firon 
the  mode  in  which  the  public  first  acquired  their  right. 
It  seems  evident  that  a  public  right  of  way  of  every  de- 
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BcripUon  must,  of  necessity,  have  had  its  wurce  tton^ 
usage  or  custom,  or,  in  other  words,  from  prescription 
alone.  We  are  told  that  under  Ae  feudal  system,  in  the 
dominions  of  every  lord,  a  toll  was  to  be  paid  in  passing 
his  bridge,  or  along  his  highway,  or  at  his  market.  Nov 
the  same  prescription,  which  would  give  to  the  lord  his 
right  of  toll,  would  also  secure  to  the  public  their  right 
of  passage :  nor  could  the  lord  recal  from  the  public  the 
privilege  which  they  had  acquired.  Some  of  the  books, 
indeed,  assert  it  as  a  matter  of  necessary  implication,  that 
a  rigbt  of  way  has  always  originated  in  proceedings  upon 
writ  of  ad  quod  damnum.  That  writ,  however,  appears  to 
be  applicable  only  to  the  purpose  of  changing  the  course 
of  an  already  existing  road ;  and  it  is  difficult  to  conceive 
bow  it  could  be  of  use  for  the  creation  of  a  new  way. 
But  whether  a  highway  may  originate  in  proceedings 
upon  writ  of  ad  quod  damnum,  or  the  right  could  at  Brat 
be  acquired  only  by  usage  and  prescription,  there  appean 
to  be  no  variance  between  the  case  of  a  carriage  road, 
and  one  which  is  confined  to  foot  or  horse  passengers; 
and  it  is  hoped  tliat  the  following  pages  will  shew,  that 
in  most  respects,  indeed  in  every  respect,  except  where 
by  particular  statutory  enactments  it  is  otherwise  pro- 
vided, the  principles  of  the  law  are  applicable  alike  to 
every  kind  of  public  way. 


Lord  Coke  Gays  (a),  there  are  three  kinds  of  ways — 
1st,  A  foot  way,  called  in  Latin  iter — id,  A  pack  and 
prime  way,  which  is  both  a  horse  and  foot  way,  called 
m  Latin  actm — 3d,  A  cart  way,  called  in  Latin  via  or 
aditus,  which  contains  the  other  two,  and  also  a  cart 
way  ;  and  is  called  tia  regia  if  it  be  common  to  all  men ; 
and  communis  strata  if  it  belong  only  to  some  town  or 
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frinle  person.     Now,   notwiibBtandtng  the  above  dis- 
bc&Mu  laid  down  by  Lord  Coke,  it  seems  that  any  of 
the  nid  ways,  which  ia  common  to  all  the  king's  subjects, 
may  properly  be  called  a  highway;  and  therefore,  that 
horse  and  foot  paths,  as  well  as  the  most  comprehensive 
ki&d  of  way,  are  distin^ishable  into  two  classes: — lat, 
Of  public  ways  or  highirays ;  and  2d,  Of  private  waya. 
And  though  thij  is  a  point  which  will  scarcely  be  dis- 
puted among  lawyers,  yet  the  public  in  general  do  not 
•eem  to  be  fully  aware  of  it.     And  the  uncertainty  in  this 
mpect   roust   have   been  strengthened   by   the  careleaa 
vording  of  the  late  Highway  Acts  (o);  by  the  framera 
of  which  the  true  definition  of  a  highway  has  not  been 
fvopcrly  attended  to.     There,  as  we  shall  sec  in  the  fur- 
ler  progress  of  this  treatise,    the  expressions  "   Foot- 
and   "  Bridle-way"  appear  to  be  used  almost  in 
ntndtstiiiction  to   that  of  "  Highway";  whereas    the 
r  term  being,  of  itself,  sufficient  to  comprehend  all 
blic  ways  whatsoever,  ought  to  have  been  allowed  its 
[  1^^  force,  instead  of  being  used  in  the  more  con- 
I  and  TuTgar  meaning  of  a  turnpike  or  great  carriage 
I  shall  BOW,  therefore,  endeavour  to  shew,  from 
e  fbDowii^  authorities,  that  the  term  "  Highway"  is  ap- 
ihle  to  aQ  public  ways  for  horse  and  foot  passengers. 


In  the  ease  oi Regina-v.  SaifUiff{b)  Lord  Holt  says, 

the  wofd  "  Highway"  is  the  genut  of  all  public 

Bijs,  as  well  cart,  horse,  and  foot-ways.  And  in  Madox's 

x(e),  an  indictment  which  was  presented  against  the 

J-  for  a  nuisance  committed  on  a  liorae-way,  was  re- 

,  because  it  ought  to  have  been  stated  to  be  on  the 


(b)  6Mod.Rep.U3. 
(«}  Cm,  Fi\t.63. 
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Queen's  Highieay,  or  the  Highway.  So  a~lHndge  vSKf  1 
be  a  common  highway  (a).  And  a  rtver  that  is  common 
to  all  the  king's  subjects,  has  in  several  cases  been  held 
to  be  a  highway ;  and  it  has  been  determined,  that  if  the 
course  of  a  river  change,  that  river  being  a  highway,  the 
highway  itself  is  diverted  into  the  new  channel(6);  s 
privilege  which  the  law  allows  of  only  in  the  case  of  pub- 
lic ways :  for  in  regard  to  private  ways,  if  the  path  be- 
come impassable,  the  owner  of  the  right  of  way  is  not  at 
liberty  to  pass  over  the  adjoining  land ;  which  he  might 
have  done,  had  it  been  a  public  way ;  as  we  shall  see  in 
the  course  of  the  following  pages. 


In  Rex  V.  Inhabitants  of  Limehouae {c),  where  a  pre- 
sentment was  made  at  a  court  leet,  for  not  repairing  a 
certain  pair  of  stairs  leading  to  the  Thames,  several  ex- 
ceptions were  taken  to  the  form  and  manner  of  present- 
ment, but  the  Court  would  not  quash  it,  because  it  was 
for  not  repairing  the  HightBay:  and  therefore  the  proper 
mode  of  action  had  been  pursued  for  enforcing  the  repair 
thereof.  Thus  also  in  Throwers  case  {d)  an  indictment 
was  Iiud  against  the  party  for  stopping  up  a  common 
footpath.  Now  the  remedy  by  indictment,  or  present- 
ment in  the  Leet,  is  peculiar  to  highways,  and  cannot  he 
had  recourse  to  in  the  case  of  a  piivate  way,  for  any  ob- 
struction of  wliich  the  proper  proceeding  is  by  action  on 
the  case.  Nor  will  either  mode  of  proceeding  be  per- 
mitted in  the  case  to  which  it  is  not  appropriate  (e).  And 
the  instances  are  numerous,  in  which  indictments  have 
been  laid  for  not  repairing  a  highway,  where  the  Iqciu 


(a)  SLd, Raym.  llT4i  and  lee 
Salk.  359,  pi.  B.  and  6  Mod.  iS'j. 

{b)it  All,  93.— Roll.  Ab.  390. 
iLd.Riiyiii.  T35.BndRcxi!.  Hani- 
nwd,  10  Mod.  38t. 


(c)  I  Show.  43S,  pi.  411. 

(d)  1  Veutr.  me. 

(  c  )  See  post,  and  alio  Rtfiaa 
D.  loliabUiuils  of  Ctuworlb,  Salk; 
35B,  pi.  6'. 
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"  There  is  no  doubt  that  a  public  footway  or  bridleway 
ia  a  highway ;  it  is  a  highway  for  foot  passengers,  or  for 
horse  passengers ;  and  the  parish  is  bound  to  repair  it, 
till  they  can  throw  tlie  onus  upon  others.  So  all  public 
bridges  are  primd  facie  repairable  by  the  inhabitants 
of  the  county,  without  distinction  of  foot,  horse,  or 
carriage  bridges,  unless  they  can  shew  that  others  are 
bound  to  repair  particular  bridges." 

Secondly. — Having  endeavoured  to  shew,  that  each 
of  the  three  kinds  of  way  mentioned  by  Lord  Coke  ia 
equally  distinguishable  into  a  public  way  (or  highway) 
and  a  private  way,  I  shall  proceed  to  consider,  what  is 
such  a  public  way  as  comes  under  the  legal  definition 
and  acquires  the  privileges  of  a  highway ;  and  thereby 
to  prove,  that  there  can  be  no  highway  where  there  is 
BO  thoroughfare. 


It  seems  to  have  been  at  one  time  held,  that  no  way 
was  a  highway  which  did  not  lead  to  a  market-town:  but 
the  law  appears  to  be  now  settled,  that  any  way  which 
is  common  to  all  the  king's  people,  to  be  traversed  by 
them,  is  a  highway.  I'or  tliere  were  highways  before 
tliere  were  market-towns;  and  if  it  were  essential  to  the 
constituting  a  highway,  that  it  should  expressly  lead  to 
a  market-town,  then  it  would  follow,  that  the  lord  of  a 
market,  by  forfeiting  or  surrendering  his  charter,  might 
Cause  that  to  cease  to  be  a  highway  which  was  a  highway 
before ;  or  the  king,  by  granting  a  market  in  any  place 
where  there  was  no  market  before,  might  thereby  conse- 
quently change  the  way  to  it  from  a  private  way  into  a 
highway{fl).  It  therefore  seemeth,  says  Mr.  Hawkins, 
that  every  way  which  is  common  to  all  the  king's  people. 
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been  a  common  street  there,  though  no  thoroughfare, 
by  reason  of  the  houses  at  the  end  ( a ),  for  above  fifty 
years.  The  plaintifTs  accounted  for  not  having  put  up  a 
bar  or  the  like,  to  denote  that  the  way  was  not  retin- 
qnished  to  the  pubhc  at  large,  by  shewing  that  the  locua 
in  quo  had  been  in  lease  for  a  long  term  up  to  1780. 
Lord  Kenyon,  who  presided  at  the  trial,  asked  what  the 
plaintiffs  had  to  say  to  the  time  from  1780,  till  about  two 
years  ago,  when  they  had  put  up  a  bar.  In  answer  it  was 
said,  that  they  had  been  in  treaty  with  the  Governors  of 
the  Foundling  Hospital  respecting  the  allowing  them  a 
right  of  way,  which  treaty  was  finally  broken  off.  Lord 
Kenyon,  in  addressing  the  jury,  said,  "  If  this  rested 
*'  solely  on  the  ground  of  a  question  of  right  between 
"  the  plaintitfs  and  the  Foundling  Hospital,  the  former 
*'  would  certainly  not  have  been  barred  by  the  time  which 
"  elapsed  from  1780  till  the  obstruction  was  put  up, 
•'  pending  the  treaty  between  them ;  but  during  all  that 
•'  time  they  permitted  the  public  at  large  to  have  the  free 
**  use  of  this  way,  without  any  impediment  whatever,  and 
"  therefore  it  is  now  too  late  to  assert  the  right ;  for  this 
"  is  quite  a  sufficient  lime  for  presuming  a  dereliction 
**  of  the  way  to  the  public.  In  a  great  case,  which  was 
**  much  contested,  six  years  was  held  sufficient.  And  as 
"  to  this  not  being  a  thoroughfare  that  can  make  no 
*'  difference.  If  it  were  otherwise  in  such  a  great  town 
"  as  this,  it  would  he  a  trap  to  make  people  trespassers. 
"  The  Duke  of  Bedford  preserves  his  right  in  South- 
"  ampton  Street,  Covent  Garden  (i),  by  a  bar  set  across 


(a)  InWoodyer  c.  Hadden,  3 
Taant.  iSB,  Chambre,  J.obterved, 
■'  Tint  there  is  a  sligUt  error  in 
Ibis  Report,  in  stating  tliat  it  was 
00  Uioronghfare,  by  reaion   llial 

ciid  ;   I   liBvc  tbe  briefs  t 
liilct,  aad  wai  in  tlic  cau»c 


al  any  rate  Ibere  wai  no  Uiorough- 

fare  on  aeromit  of  tlie  land  al  the 
end  of  the  loots  in  qua  being  pn- 
vale  property, 

(i)  This  street,  however,  U  a 
Iharoiighfarc.  It  if  not  customary 
lo  cieijt  bars  across  wajs,  tduck 
are  no  tUuiuugliraic. 
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street,  whicli  is  shut  at  pleasure,  and  shews  tlie 
"  limited  right  of  the  public."  And  llie  jury  accordingly 
found  a  verdict  for  the  defendant  upon  the  issue,  on  the 
plea  of  a  common  higbtray. 

It  is  evident  that  Lord  Kenyon,  in  the  above  observa- 
tions,  and  also  Lord  Ellenborough,  in  the  case  of  Rex  v. 
Uoyd,  were  misled  by  paying  too  much  attention  to  the 
puticular  instance  of  the  streets  in  so  large  a  tonn  as 
I^ndon,  and  overlooking  the  requisites  and  legal  distinc- 
tions attached  to  highways  in  general.  The  parishes  in 
London  are,  I  believe,  without  exception,  paved,  lighted, 
and  watched,  under  the  regulation  of  divers  Acts  of  I'ar- 
Karaent ;  and  are  thereby  completely  withdrawn  from  the 
nile  of  the  common  law:  and  it  is  tlierefore  incorrect, 
and  Gootrajy  to  all  sound  reasoning,  to  extract  the  qua- 
lities of  highways  in  general  from  the  partial  instance  of 
the  streets  of  the  metropolis  i  yet,  with  all  deference  to 
great  Judges,  this  is  the  source  from  whence  their 
argmnenls  are  derived. 

As  to  the  point  whether,  in  the  case  of  The  Rugby  Cha- 
W(y  V.  Merrywather,  there  was  suflicient  etidence  of  a  de- 
fection of  the  way  (o  the  public,  I  must  refer  to  that  part 
of  this  treatiic  which  relates  particularly  to  that  branch 
of  the  subject  But,  independently  of  any  such  conffldera- 
tioD,  it  maj  wel)  be  doubted,  whether,  under  any  circum- 
litances,  the  doctrine  of  dedication  can  be  applied  to  a 
Vay  along  which  there  is  no  thorouglifarc.  By  that  doc- 
trine, if  the  public  at  large  have  for  a  length  of  time 
feen  permitted  the  use  of  a  way,  without  any  obstruc- 
tion on  the  part  of  the  owner  of  the  soil,  it  is  to  be  pre- 
mmed  in  law,  that  he,  by  his  acquiescence,  has  assented 
!•  uich  way  becoming  a  public  one.  This  permission  ia 
ttondered  «  evidence  of  the  abandoDmcnt  of  his  rights 
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in  favor  of  tbe  public.  liut  it  must  be  remembered,  Ihnt 
the  actual  enjojmeiit  of  tbe  way  by  tbe  public  is,  in 
|>oint  of  fact,  tbe  foundation  of  their  title  to  it.  Now  it 
requires  some  ingenuity,  and  no  little  eserciso  of  tbe 
imagination  to  conceive,  that  the  public  at  large  have 
been  in  the  possession  of  a  way,  which  could  never  be 
ef  tbe  least  benefit  to  tliem.  If  the  lociu:  ia  ijuu  lie  open 
Only  at  one  end,  is  it  reasonable  to  suppose,  that  for  a 
length  of  time  tbe  public  have  been  accustomed  to  go 
along  it,  with  no  other  object  than  to  return  tbe  same 
way  by  which  tbey  went?  Or  is  it  not  more  probable 
(especially  if  the  place  be  a  street)  that  it  has  been  used 
Only  by  such  individuals  as  bav3  t>Gen  occupiers  of  the 
contiguous  property  ?  To  infer  any  otlier  dereliction  than 
that  of  a  right  of  way  to  the  inliabilants  of  the  bouses  in 
tbe  street,  ia  to  lose  sight  of  every  principle  upon  which 
the  doctrine  of  dedication  is  founded.  Tlie  very  fact  of 
one  end  of  tbe  way  being  inclosed  ought  to  be  considered 
Bs  sufiicient  evidence,  that  there  is  no  intention  to  dedi- 
I  cale  the  way  to  the  pubhc  use.  It  is  admitted,  that  if  the 
[  owner  place  a  bar,  or  merely  a  line  of  thread,  across 
that  end  of  the  street  which  is  alreaili/  inclosed{a),  it 
would  be  efFectual  to  presei-ve  his  right.  If  so,  it  is  dif- 
ficult to  assign  a  reason  wby  the  incloeure  itself  should 
not  answer  the  same  puqiuse. 


Lord  Kcnyon  argues,  and  this  is  the  principal  reason 
which  be  gives  for  his  opinion,  that  unless  such  a  way 
Were  held  to  be  a  public  way,  tlie  opening  it  woidd  be  a. 
trap  for  trespassers  ( i).     This  I  cannot  admit.    Allowing, 


(m)  See^Taant.  13.^. 

(  A  )  An  M.'nipa(j«a  road  i)  »o  cam. 
miKi  H  tiling  iu  every  purl  nf  (lie 
kingdom,  thai  it  ia  wonrierrnl  Lord 
Keityoii  .'^hould  evir  liave  made  this 


obeirvaliDD,  i 


in  it  by  Mr.  Justice  Cha-nbre,  in 
Woudyer  I.  Hadden.  It  i>  on  over- 
powering fsrt,  thnt  llirre  i«  no 
Inslanre  of  trapau  being  ever 
bmiight,  for  iiaulug  along  »nch  a 
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quenceg  which  flow  from  it  are  accordant  with  legal  prin- 
cipleB,  and  eupported  by  authority.  What,  then,  would 
be  the  consequences  in  the  present  case  i 

The  first  and  most  obvious  is,  that  every  such  way 
must  be  maintained  and  kept  in  repair  at  the  espence  of 
the  parish,  although,  by  reason  of  its  being  no  thorough- 
fare, it  can  be  of  benefit  only  to  a  very  limited  portion 
of  the  inhabitants  of  the  parish.  For,  as  we  shall  see  in 
a  future  part  of  this  treatise,  the  parish  is  prima  facie 
liable  to  the  repair  of  all  the  highways  within  its  limits. 
Very  probably  this  circumstance  did  not  occur  to  Lord 
Kenyon,  when  he  decided  the  case  now  under  discussion, 
as  there  the  Iochs  in  quo  was  a  street,  the  repair  of  which 
was  regulated  by  the  provisions  of  an  Act  of  Parliament; 
and  he  deduced  the  general  rule  from  the  particular  in- 
stance,  and  substituted  the  exception  for  the  principle. 
If  that  decision  be  correct,  every  road  leading  only  to  a 
village  or  to  common  fields  (though  expressly  called  pri- 
vate ways  by  Lord  Hale),  and  evei-y  little  court  or  alley 
In  a  town  being  no  thoroughfare,  but  across  which  the 
owner  may  have  omitted  to  place  a  bar,  either  through 
neglect  or  design,  must  be  the  source  of  a  heavy  burthen 
upon  the  parish ;  and  the  inhabitants  would  be  liable  to 
be  indicted  whenever  any  of  these  private  ways  was  out  of 
repair.  Did  we  not  recollect  that  the  question  of  repair 
could  not  affect  the  case  then  before  Lord  Kenyon,  or  the 
streets  of  London  In  general,  a  local  acquaintance  with 
which  seems  to  have  had  great  weight  in  its  decision,  it 
would  appear  wonderful  how  a  conclusion  so  obvious 
could  fail  to  strike  the  vigilant  mind  of  that  learned  Judge, 
or  could  escape  the  attention  of  the  Bar,  who,  we  are  told, 
were  well  satisfied  with  the  verdict.  M'e  may  say,  there- 
fore, that  a  party  most  materially  affected  by  the  judg- 
ment, to  wit,  t)ie  parish,  was  not  before  the  Court, 
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being  corroborative  of  our  argument,  is  tlie  destruction, 
without  sufficient  cause,  of  private  property,  A  right  oF 
way,  especially  in  a  town,  is  a  valuable  easement  annexed 
to  the  soil ;  and  the  profit  arising  from  the  sale  of  it  was 
lost  to  the  Rugby  Charity  by  the  decision  in  tliat  causej 
And  in  tlie  case  of  Woodyer  v.  Hadden,  the  defendant 
endeavoured  to  obtain,  upon  similar  terms,  a  passage  to 
his  own  property,  which  would  have  greatly  improved  ita 
valoe,  under  the  plea,  indeed,  of  a  public  right;  he  was 
not,  however,  so  successful  aa  the  Foundling  Hospital  had 
been. 

It  may  appear  presumptuous  to  contradict  any  things 
which  is  supported  by  the  great  name  of  Lord  Kenyon; 
but  this  presumption  will  be  diminished  when  we  consider, 
that  several  learned  Judges  have  expressed  doubts  as  to 
the  correctness  of  his  Lordship's  opinion. 


I  have  stated  that  the  interest  of  the  tenants  residing 
in  the  street  ought  to  be  considered,  with  regard  to  this 
question.  Lord  C.  J.  Mansfield,  in  Woodyer  v.  Had' 
den  (a),  observes,  "  It  is  insinuated  that  tliis  was  an  at- 
tempt of  the  plaintiffs,  to  extort  a  sum  of  money  for 
passing  over  this  way;  but  I  think  the  plaintiffs  would 
not  act  handsomely,  if  legally,  if,  for  any  price,  without 
the  consent  of  the  tenants,  the  inhabitants  of  these 
houses,  they  should  agree  to  its  becoming  a  public 
way;  for  there  are  many  conveniences  attending  a  pri- 
vate cul-de-sac,  of  which,  having  so  let  it  to  them,  the 
lessors  have  no  right  to  deprive  them." 


The  decision  in  this  case  is  opposed  to  that  of  the 
Rugby  Charity.   The  facts  are  as  follows: — The  plaintiffs 
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but  built  a  street,  sbatting  at  one  end  on  a  public  Gtrcet, 
nd  at  the  other  end,  on  tlie  defendant's  land,  on  which 
s  fence  waa  erected  between  the  two  ownerships :  but 
^''^ETwarda  the  defendant,  wishing  to  obtain  the  use  of 
>''e  ttreet  as  a  vaj-,  pulled  down  his  fence,  whereupon 
liie  plaintiffs  erected  a  fence  of  their  own,  upon  their 
lide  of  the  dJiHsion  between  the  different  properties. 
This  fence  the  defendant  destroyed,  claiming  a  right  of 
nty;  sod  for  that  the  plaintiffs  brought  their  priratA 
action.  Time  Judges,  against  one,  gave  judgment  for 
Cbe  plaintiffs,  on  the  ground  that  there  was  not  suiTicient 
CTidence  of  a  dedication  to  the  public;  and  each  of  those 
three  Judges  expressed  a  doubt  as  to  the  correctness  of 
Lord  Kenyon's  decision  upon  the  subject  of  the  thorough^ 
(are.  Gibbs,  J.  obserred,  "  There  can  be  no  doubt,  that 
if  a  man  bad  erected  a  rail  at  the  extremity  of  his  land 
agamst  the  land  of  anolfier,  he  might  thereby  restrain 
others  from  passing;  if  he  had  drawn  a  thread  there  it 
would  have  done;  why  it  should  be  necessary  to  put  a 
or  any  thing  there  at  all,  is  what  I  cannot  under- 
Heath,  J.  b  still  stranger  in  his  strictures  upon 
Lord  Kenyoo's  judgment.  "  Is,"  he  asks,  "  A  Nisi  Prius 
decision  to  overturn  an  ancient  establitshed  law  of  the 
land!"  and  he  adds,  "  The  ancient  form  of  an  indict- 
ment always  shewed  both  the  termini  of  a  public  high- 
way, and  the  reason  was,  that  if  the  way  did  not  lead 
from  town  to  town  it  was  not  a  highway.  How  then 
can  a  street  like  this,  lehich  is  no  tkoroughfare,  be 
deemed  a  pubhc  highway?"  and  Mansfield,  C.  J.  said, 
^  No  one  can  respect  Lord  Kenyon  more  than  I  do,  but 
always  thought,  as  to  the  Rugby  Case,  there  was 
to  doubt  that." 


_  would 
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In  the  still  later  case  of  Wood  v.  Feal  {a),  Abbott,  C.  3 
alluded  to  the  present   questioa,  and  referring  to  Loi 
Kenyon's  decision,  whicli  had  been  urged  in  the  argu' 
ment,  sdd,  "  I   have  great  difficulty  in  conceiving  thi 
tbere  can  be  a  public  4iighway  which  is  not  a  thorougl 
farCi  because  tlie  public  at  large  cannot  be  in  the  U! 
of  it."     And  Holroyd,    J.  said,    "  That  the  opuiion  <rf 
Lord  Kenyon,  in  The  Rugby  Charity  v.  Merrt/KealheTf 
is  somewhat  shaken  by  the  observations  of  Lord  C.  J> 
Mansfield,  in    Woodyer  v.  Hadden."    So  also,  Beat,  Si 
"  No  man  has  a  greater  respect  for  Lord  Kenyon  than 
I  have,  but  I  think  that  decision  was  a  departure  froitf 
the  principles  usually  received  in  law.    If  a  road  be  fotf 
the  accommodation  of  particular  persons  only,  it  is  not 
B  public  road ;    and  therefore  I  see  no  reason  why  the 
inhabitants  of   a   street,    which  is  not  a  thoroughfare, 
should  not  put  up  a  fence  at  the  end   of   it,    and  ex- 
clude the  public." 

Such  is  the  opinion  of  several  very  learned  Judges  whd 
have  been  on  the  Bench  since  Lord  Kenyon's  time; 
especially  as  we  find  this  opinion  supported  by  the  au- 
thority of  Lord  Hale,  it  may  be  confidently  predictedj 
that  the  decision  in  the  case  of  the  Rugby  Charity 
not  be  adhered  to  by  future  Judges;  and  therefore,  that 
an  indictment  will  not  be  allowed  for  the  non-repair  of 
a  way  which  is  no  thoroughfare,  nor  will  the  parish  be 
considered  liable  to  maintain  it. 


It  may  be  thought  that  I  have  been  too  long  and  too  ] 
minute  in  the  discussion  of  this  point;  but  when  we  know  ] 
that  the  case  of  the  Rugby  Charity  was  decided  with  the  ] 


(a)  6  Bam.  d(  Aid.  4J4. 
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It  lias  already  been  shewn,  that  a  river  vhleh  is  emit*' 
mon  tQ  all  the  king's  subjects  is  a  highway(a).  And  one 
consequence  from  that  doctrine  is  clearly  established,  viz. 
that  the  right  to  passage  cannot  be  extinguished,  except 
by  writ  of  ad  quod  damnum,  by  Act  of  Parliament,  or  by 
natural  causes.  In  Vooght  v.  Winch{b)  a  new  trial  was 
granted,  because  at  the  trial  the  Judge  had  told  the  jury, 
Uiat  twenty  years  possession  was  binding  upon  the  rights 
of  the  public.  In  that  case  Holroyd,  .J.  remarked,  that 
an  Act  of  Parliament  is  the  only  means  by  which  such  a; 
public  right  can  be  determined.  But  that  learned  Judge, 
in  the  late  case  of  Tke  King  v.  Mounlague{c),  qualified 
his  former  opinion,  by  saying,  that  it  may  be  done  by  a 
writ  of  ad  quod  damnum,  and  an  inquisition  found  there- 
upon by  a  jury,  as  well  as  by  an  Act  of  Parliament.  So 
abo  it  may  be  extinguished  by  natural  causes;  {d)  and 
he  cited  Com.  Dig.  Chimin.  A.  1.  where  it  is  said,  "  A 
navigable  river  is  in  the  nature  of  a  highway,  and  if  the 
water  alters  its  course,  the  way  alters,"  It  may  be  re- 
marked, that  the  case  cited  by  Comyn,  and  also  another 
case  put  by  Fitzherbert  (e),  are  both  instances  of  a  tho- 
roughfare. 

But,  nevertheless,  the  requisites  to  a  highway  do  not 
appear  to  have  been  kept  clearly  in  view,  when  the 
nature  of  a  public  river  has  been  considered.  In  one 
case  (/),  both  Gibbs,  C.  J.  and  Heath,  J.  said,  that  the 
flux  and  reflux  of  (be  tide,  though  not  absolutely  in- 
consbtent  with  a  right  of  private  property,  «  strong 
primd  facie  evidence  of  its  being  a  public  navigable  river. 


(  «  )  Sue  an(o,  paee  4.  miglil  be  done,  under  cerlaia  clr- 

i,b)  t  B.  Ai  A.. 66*.  cDinilanceii,  by  Ibe  CominiiiioDefS' 

(  c  )  See  4  B.  &  C.  603.  of  Seweri." 

Cd}In   thii   cue,   Mr.  Juitice  (  e  )  Piti.  N.  B.  515. 

I4ttleil«te  iiid,  "HeconceJTcd  U  (/)  Hii«i  v.Bom,  STuot,  70S. 


qbaUtieb  dp  a  hiobway. 
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m  a  much  earlier  decision(a),  Lord  MansfieM  had 
n'd,  "  How  does  it  appear  tbat  this  is  a  navigable  river? 
The  flowing  and  reflowing  of  the  tide  does  not  make  it 
w;  for  there  are  many  places  into  which  the  tide  flows, 
that  are  not  navigable  rivers;  and  the  place  in  question 
may  be  a  creek  in  their  own  private  estate."  Yet  in 
Sex  V.  Mounlague  {b),  notwithstanding  Mr.  Justice 
Baylej  confirms  Lord  Manstitld's  opinion,  still  he  lays 
down  a  cnterion  as  to  a  public  river,  which  does  not 
seem  to  be  at  all  decisive.  He  says,  "  The  strength  of 
this  pnmd  fade  evidence  arising  from  the  flux  and  re- 
flux of  the  tide  must  depend  upon  the  situation  .ind 
nature  of  the  channel.  If  it  is  a  broad  and  deep  channel, 
calcnUted  for  the  purposes  of  commerce,  it  would  be  na- 
tunl  to  conclude  tliat  it  has  been  a  public  navigation ; 
but  if  it  i>  a  petty  stream,  navigable  only  at  certain  pe- 
riods of  the  tide,  and  then  only  for  a  very  short  time  and 
by  very  small  boats  (c),  it  is  difficult  to  suppose  that  it 
ever  has  been  a  public  navigable  channel."  Now  it  is  clear 
that  unless  a  river  is  a  thoroughfare  it  can  never  be  cal- 
culated for  the  purposes  of  general  commerce.  But  whe- 
ther the  water  be  continually  of  great  depth,  or  only  na- 
vigable for  a  certain  portion  of  the  day,  by  the  assistance 
of  the  tide,  in  either  case,  it  may,  upon  principle,  equally 
become  s  public  river;  and  in  practice  it  is  so,  for  many 
of  our  most  important  rivers  owe  their  navigation  to  the 
tide.  A  public  river  must  be  navigable,  but  there  doea 
not  exist  the  same  necessity,  that  n  navigable  river  must 
be  a  pabKc  one.    So  a  roud  must  be  traversable,  but  it  by 


(*)  The  Maj«  of  Ljnot.Tur- 
■tr,  Cowp.  86. 

(c)  It  Bigbt  u  «cll  be  Mid, 
ilMt  ii  b  difficult  lo  lappoM  h  foot- 
paih  <»  Im  a  highway,  Ucaux.' 
tuKMi  ud  earts  c«nuoi  Iravctst  it. 


a  new  diidnclioB,  dial  (hoiM 
ic  carriage  ia  lo  delenniiie  the 
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of 

^  of  the  waif.  It  roaj  be  evt- 
denee  to  go  to  a  jary,  u  to 
Dclual  public  UK  llicieof ;  but  can 
i<4vc  nothiii);  li)  do  wilb  Uie  ikli- 
jlt4Ci  |inDci|)k'. 
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no  means  follows  that  every  road  which  is  traverRable  is  a 
highway.  To  render  it  such,  there  must  be  the  united 
consent  of  tlie  owner  of  the  soil  and  t)ie  public,  which  is 
in  general  evidenced  by  the  public  user:  and  that  user 
can  only  be  where  there  is  a  thoroughfare;  which  cir- 
cumstance is  also  requisite  to  shew  that  the  way  is  of 
public  utility,  as  a  reason  for  its  being  a  public  burthen. 
It  will  not  be  disputed,  that  a  public  river  is  a  high- 
way (o).  If  so,  it  must  be  regulated  by  the  same  prin- 
ciples, which  govern  the  genut  of  which  it  is  a  species. 
The  river  must  (as  a  matter  of  iact,  not  of  principle)  be 
navigable,  in  order  that  the  people  may  use  it.  But  it 
cannot  become  public  and  a  highway,  until  the  right  to 
use  it  be  proved  by  possession.  For  be  it  as  deep  as  it 
may,  unless  there  is  a  custom  to  support  the  public  right, 
the  owner  of  the  soil  may  sue  any  one  who,  by  using  the 
water,  trespasses  over  his  private  property.  And  further, 
the  way  along  the  course  of  the  water  must  be  a  tlio- 
roughfare,  in  order  to  establish  the  utiUty  of  the  way,  and 
also  as  a  foundation  without  which  a  general  user  thereof 
by  the  public  can  never  be  presumed.  Without  this,  the 
public  can  never  be  liable  to  its  maintenance.  And  aJ- 
though  a  navigable  river  may  not  require  to  be  repaired 
ai  constantly  as  a  road,  yet  the  case  of  The  Mayor  of 
Lynn  v.  Turner  (b)  is  in  point  to  shew,  that  a  charge  for 
its  amendment  may  sometimes  he  incurred;  and  that  it  is 
not  a  merely  speculative  consideration,  as  to  who  is  liable 
to  perform  that  duty,  whenever  it  may  be  necessary. 


(  4  )  See  Sex  •.  The  Stvem  and  higliwsy  to  br  aud  in  ■  particular 

Wye  Railnaj  Company,  I  B.  &  A.  mode,  ll  leemi  qiiile  analogoiu  to 

GM,  where  a  rnilwny  waa  held  to  tlie  case  o(  a  rail-rood, 

be  a  highway,  to  be  mwd  in  iliat  (i)  Caw|i.  M. 
parlicular  mode,     So  a  river  a  a 
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▲S  TO   THE   RIGHT  TO    THE   SOIL 
OP  HIGHWAYS. 


In  disdngiiishiiig  between  public  and  private  ways  it 
has  been  shewn  that  the  former  must  be  ''  open  to  all 
the  Mh^s  Mubje^."*  It  remains^  now^  to  discuss  how  fiir 
this  interest  of  the  public  extends,  and  where  it  stops — 
a  qoesAiaii,  the  practical  importance  of  which  is  height- 
ened, <»i  aeoonnt  of  the  nature  of  several  of  the  requi- 
silioiis  which  are  contained  in  the  late  Highway  Acts(a). 

It  seems  to  be  clearly  established,  though  there  are  not 
many  decisions  upon  the  point,  that  any  right  of  way, 
whether  it  be  public  or  private,  b  nothing  more  than  an 
easement  upon  the  land  over  which  it  extends :  and  that 
the  fireehold  and  sofl,  and  all  other  rights,  which  are  not 
inconristent  with  the  public  use  of  it  as  a  way,  remain 
^ther  in  the  owners  of  the  adjoining  lands,  or  in  the  lord 
of  the  leet,  or  in  such  other  person  as  can  claim  the  same 
by  way  of  prescription* 

Thus  it  has  been  held,  that  a  way  must  not  be  claimed 
as  appendant  or  appurtenant  to  a  house,  because  it  is 
only  an  easement  and  no  intere8t(6).  But  it  may  be  quasi 
appendant  thereto,  and  as  such  pass  by  grant  thereof  (c). 


(«)  IS  Geo.  5.  c.  78,  and  55        (6)  Yelv.  159. 
Geo.  3.  c.  68.  {c)  Cro.  Jac.  190. 
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AS  TO  THS  RIOHT 


Some  of  the  ol<]-'<Et  cascB  are  given  byRoUe(a).     ^fm 
these  it  is  expressly  decided,  that  the  king  has  only  a 
passage  for  him  and  his  people;  but  that  the  frecholdfl 
and  all  the  profits,  as  trees,  &c.  belong  to  the  lord  of" 
the  soil  (i). 

And  again,  that  if  trees  are  growing  on  the  highway, 
the  lord  of  the  leet  shall  have  the  trees  (c).  We  may 
reasonably  conclude,  that  this  decision  applies  to  ways 
over  waste  land,  the  soil  of  which  is  vested  in  the  lord 
of  the  leet:  for  by  another  case  it  is  said,  tliat,  generally, 
the  owner  of  the  soil  on  both  sides  of  the  way  ehall 
have  the  trees  growing  on  the  way  (rf).  But  the  lord  of 
the  rape  may  prescribe  for  all  trees  growing  on  any  higb- 
way  within  his  rape(c). 

And  in  the  case  of  Sir  John  Lade  v.  Sfiepherd  (/)t 
which  was  an  action  of  trespass,  it  appeared  that  the 
place  where  the  supposed  trespass  was  committed  wat 
formerly  the  property  of  the  plaintiff,  who  some  yean 
before  built  a  street  upon  it,  which  had  ever  since  been 
used  as  a  highway :  that  the  defendant  had  land  conti- 
guous, parted  only  by  a  ditch,  and  that  he  laid  a  bridge 
over  the  ditch,  the  end  whereof  rested  on  the  highway. 
And  it  was  insisted  for  the  defendant,  that  by  the  plain- 
tt£rs  making  it  a  street,  it  was  a  dedication  of  it  to  the 
pubhc ;  and  therefore,  however  he  might  be  liable  to  an 
indictment  for  a  nuisance,  yet  the  plaintiff  could  not  sue 
him  as  for  a  trespass  on  his  private  property.  Sed  per 
Curiam,  It  is  certainly  a  dedication  to  the  public,  so  far 


(  a  )  1  Roll.  Abr.  391. 
(6)BE.*.  9.— »E.4. 


(d)  la  EIU.  B.  R.  ciied  11  Jac. 
B.R. 


It)  Pit  Cut,  Sir  Ttaanu  Pel- 
Lim  t.  Wiitt  ind  Black,  11  Jae. 
It.  R. 

(/)  lStrB.Rep.  1004. 
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m  Ae  pidiBc  has  occanon  for  it ^  which  is  only  for  a  right 
of  passage.  Bnt  it  never  was  understood  to  be  a  transfer 
of  the  absolute  property  in  the  soil.  So  the  phuntiff  had 
judgment  (a), 

• 

And  see  also  Daraston  v.  Payne (b),  where  Bro.  Abr. 
Trespass^  pL  IZl,  is  cited,  to  shew  that  the  owner  of  the 
sofl  of  a  highway  may  bring  trespass,  if  the  cattle  do  any 
dung  bat  merely  pass  and  repass*  And  Eyre,  C.  J.  and 
Headi,  J.  expressly  called  the  right  of  passage  along  a 
highway  am  eoiement;  and  aU  the  Judges  agreed  that  it 
woold  be  trespass  if  cattle  were  found  depasturing  on  i^ 
highway.  It  was  a  case  in  replevin— -for  taking  the  cattle 
of  the  plaintiff;  and  a  plea  was  made  in  bar  of  the  avowry 
of  damage  feasant,  that  the  cattle,  being  in  a  highway, 
escaped  throogfa  the  defect  of  fences.  To  this  plea  a 
special  demurrer  was  put  in,  for  that  it  did  not  shew  that 
the  cattle  were  passing  through  and  along  the  said  high* 
way.  For  if  they  were  trespassing^  then  the  defect  of 
'fences  was  no  excuse.  And  the  plea  was  decided  to  be 
fenlty,  because  the  cattle  would  be  trespassing  if  they  did 
any  thing  more  than  pass  and  repass;  and  therefore  this 
feet  being  traversable,  should  be  stated  with  certainty. 

Thb  authority  b  confirmed  in  its  fullest  extent  in  the 
case  ^Stevens  v.  Whistler (c),  where  the  plaintiff,  who 
was  owner  of  the  land  adjoining  only  on  one  side  of  the 
h^way,  was  held  to  be  able  to  maintain  an  action  of 
trespass  against  one  who  had  suffered  his  cattle  to  de- 
pasture along  the  highway.  Here  the  plaintiff  had  de- 
clared generally  for  a  trespass  in  his  close  called  Shep- 
hertTs  Lane.  And  a  motion  was  made  to  set  aside  the 
verdict,  because  at  most  he  was  only  entitled  to  the  soU 


(c)  See  abo  2  iMt  705.  (  6)  2  H.  Black.  52T. 

(c  )  Jl  East,  51. 
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and  freehold  of  half  the  lane  opposite  to  his  own  in- 
closures.  Sed  per  Cur.  The  plaintiflT  had  an  exclusive 
right  to  part  oi  Shepherd's  Lane ;  and  if  the  defendant 
meant  to  drive  him  to  confine  the  trespass  complained  of 
upon  the  face  of  his  declaration,  to  that  part  of  the  lane 
which  was  his,  he  should  have  pleaded  soil  and  freehold 
in  another;  which  would  have  obliged  thi.-  plaintiff  to  new 
assign. 


There  is  a  very  strong  instance,  where  tliis  right  in 
the  owner  of  the  soil  has  been  proceeded  upon  at  law, 
in  the  case  of  Goodlitle  v.  Alker  andElmes  (a),  where  he 
sustained  an  action  by  ejectment  for  land,  over  which  was 
a  public  right  of  way.  It  was  objected  to  the  action  by 
the  defendant,  that  the  sheriff  could  not  deliver  posses- 
sion. This  the  Counsel  for  the  plaintiff  denied;  in  proof 
of  which  they  mentioned  a  note  of  a  case  before  Lord 
C.  B.  Pengelly,  in  Wiltshire,  where  an  ejectment  was 
brought  for  a  cottage  in  a  highway,  and  it  was  there  ob- 
jected, that  the  action  would  not  lie,  because  the  sheriff 
could  not  deliver  possession ;  but  Lord  C.  B.  Pengelly 
over-ruled  the  objection,  end  said,  that  Mr.  J.  Powell  had 
been  of  the  opinion  which  himself  then  went  upon,  and 
had  done  the  like.  They  insisted  strongly,  that  the  she- 
riff can  give  seisin  of  the  thing,  subject  to  the  rights  of 
others  upon  this  property  for  particular  easements:  and 
they  cited  Co,  Lilt,  4  a.  and  the  case  of  WekUm  v. 
Bridgewaler {b).  For  the  rights  of  others  are  not  to  the 
poEsession,  but  to  mere  easements,  which  are  collateral  to 
the  thing  itself.  And  there  is  no  reason  for  making  any 
difference  between  public  and  private  easements.  This 
argument  might  as  well  be  used  in  regard  to  such  an 
easement  as  a  right  to  set  up  stalls  in  a  fair  or  market. 


TO  THB  SOIL  OV  HIGHWAYS.  27 

Jkt  Ibe  caw  of  Tie  Mayor  if  Norikampiam  v.  Ward{a) 
ktL  UR  proof  **  that  trespass  is  the  proper  remedy  for 
erecting  ataDs  in  a  market.'*    They  also  urged,  that  a  pro- 
ceeding upon  ad  quod  dammtm  alters  no  property ;  the 
owner  retains  the  old  road,  discharged  of  the  easement 
wiiidi  is  transferred  to  another  part  of  his  land.    Lard 
Mamsfield^  C.  J.  in  giving  judgment,  referred  to  1  RolL  Abr. 
39S,  that  the  fireehold  and  all  profits  belong  to  the  ownar 
of  the  sofl.    **  So**  he  observed,  **  do  all  trees  upon  it, 
and  niBes  under  it,  which  may  be  extremely  valuable. 
The  owner  may  carry  water  in  pipes  under  it.    The  owner 
may  gel  his  soil  discharged  of  this  servitude  or  easemetU 
of  a  way  over  it  by  a  writ  of  ad  quod  cloaiaaaa.   It  is  like 
the  property  in  a  market  or  fair.    There  is  no  reason  why 
he  should  not  have  a  right  to  all  remedies  for  the  free- 
h<dd;  sobgect  stiD,  indeed,  to  the  servitude  or  easement. 
An  aawie  would  lie,  if  he  should  be  disseised  of  it;  an 
action  of  treqpass  will  lie  for  an  injury  done  to  it    I  see 
no  groond  why  the  owner  of  the  soil  may  not  bring  eject- ' 
ment  as  wdl  as  trespass.    It  would  be  very  inconvenient 
to  say,  that  in  this  case  he  should  have  no  specific  legal 
remedy;  and  that  his  only  relief  should  be  repeated  ac- 
tions of  damages  for  trees,  mines,  salt-springs,  and  other 
profits  under  ground.     It  is  true,  indeed,  that  he  must 
recover  the  land  subject  to  the  way;  but  surely  he  ought 
to  have  a  specific  remedy  to  recover  the  land  itself,  not- 
withstanding its  being  subject  to  an  easement  upon  it.** 
And  Mr.  J.  Denison  and  Mr.  J.  Foster  entirely  agreed 
with  Lord  Mansfield^s  view  of  the  case. 

In  the  case  ot  Davidson  v.  GiU{b)  Lord  Kenyon  held^ 
that  the  trustees  of  a  turnpike  road  had  not  the  soil 
thereof  vested  in  them,  so  as  to  be  enabled  to  give  a 

(  c )  3  Stra.  1S38.  (6  )  See  ]  East,  69. 


sufficient  consent  to  the  diverting  a  public  footpath  into 
their  highway.  Hia  Lordship  observed,  "  The  soil  was 
not  vested  in  them,  but  remained  in  the  persons,  who 
were  entitled  to  it  before  the  Act  passed  by  which  they 
were  appointed.  The  trustees  liavc  only  the  conlroul  of 
the  highwuy.' 

As  a  consequence  following  directly  from  the  doctrine, 
that  the  right  to  the  soil  in  a  highway  is,  presumptively, 
in  the  owners  of  the  adjoining  land,  it  has  been  decided, 
that  any  small  portion  of  land  lying  between  the  highway 
and  the  adjoining  property  belongs  to  the  owner  of  the 
latter.  Thus  in  Grose  v,  IfV«(  (a)  Gibbs,  C.J.  says, 
"  primd  facie  the  presumption  is  that  a  strip  of  land 
lying  between  a  highway  and  tlie  adjoining  close,  belongs 
to  the  owner  of  the  close ;  as  the  presumption  also  is  that 
the  higliway  itself,  ad  medium  Jilam  piir,  does.  But  the 
presumption"  lie  adds,  "  is  to  be  confined  to  that  extent, 
for  if  the  narrow  strip  be  contiguous  to  or  eoniniunicaie 
with  open  commons,  or  larger  portions  of  land,  the  pre- 
sumption is  cither  done  away,  or  considerably  narrowed ; 
for  the  evidence  of  ownership,  which  applies  to  the  larger 
portions,  applies  also  to  the  narrow  Hlrip  which  commu- 
nicates with  them."  {b) 

And  in  a  late  case  the  plnintilf  brought  ejectment  to 
recover  possession  of  a  small  piece  of  land  by  the  side  of 
a  turnpike  road.  About  thirty-three  years  before,  the 
defendant  inclosed  the  land  in  question,  which  was  then 


(■)r  Taunt,  39.  lUe  lord,  or  only  «nlndi.idiial  ,1 

(»}  And  Me  Steel  P.  Prkkett,  of  unoccuiucil  land,  and  iLer.-lu 

3  Stark.  N. P. Rep. .163.  Wlicilict  par.-.l  of  i|,c  uiljoining  projicrt 

U  be  part  of  tbe  coniuioii  liiidt  iu  u  uiuttcr  of  (iicuiiislBuci:. 
I  Ml  tlic  propuiy  of 
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viste.  One  Trafibrd  was  then  owner  of  the  fiheehold  of 
die  land  on  each  side  of  the  road.  In  1808  the  lessor  rf 
piamtiff  purchased  the  estate  of  Traffbrd«  In  1816  he 
demanded  sixpence  rent  of  the  defendant,  who  paid  it  on 
three  several  occasions.  Nothing  was  said  to  him  about 
die  right  in  which  the  rent  was  claimed.  In  182S  notice 
to  quit  was  given,  which  he  refused  to  comply  with,  con- 
tending tiiat  he  had  a  right  to  the  dose.  The  action  was 
tried  at  Chester ;  and  the  learned  Chief  Justice  told  the 
jury  that,  if  they  beHeved  the  evidehce  as  to  payment  of 
rent,  they  must  fiiid  for  the  plaintiff.  A  verdict  having 
beoi  found  accordingly,  the  defendant  moved  for  a  rule 
mtt  for  a  new  trial ;  but  the  Court  of  K.  B.  refused  to 
allow  it  (a). 

I  hate  been  the  more  particular  in  my  endeavour  tO 
ascertain  the  extent  of  the  public  interest  in  a  highway, 
and  to  shew  that  they  are  entitied  to  nothing  more  than 
a  mere  easement,  because  this  fact  does  not  appear  to 
have  been  sufficiently  attended  to  in  franung  the  late 
Highway  Acts ;  so  that  some  of  the  provisions  are  ob- 
scure, and  may  furnish  curious  points  for  litigation.  By 
die  13  Geo.  3.  c.  78.  s.  17,  when  a  new  highway  shall  be 
made  as  thereihbefore  directed,  the  old  highway  is  di- 
rected to  be  stopped  up,  and  the  land  and  soil  thereof 
sold  by  the  surveyor  to  some  person  or  persons  whose 
lands  adjoin  thereto,  if  willing  to  purchase  the  9ame ;  if 
not  to  some  other  person  for  the  full  value  thereof;  and 
after  payment  of  the  purchase-money,  it  is  declared  that 
tAe  soil  shall  become  vested  in  such  purchaser  and  his 
heirs ;  but  all  mines,  minerak,  and  fossils  lying  under  the 
same  shall  continue  to  be  the  property  of  the  persons  who 

(«)Doe  d.  Jackson  v.WilkiMon,  3B.  &  C.  413.    Vide  Scale*  t. 
Pifkeriaa,  4  Ding.  448. 


vould  have  been  entitled  to  the  same  if  such  old  highway 
had  continued  there.  And  by  the  55  Geo.  3.  c.  68.  b.  2, 
unnecessary  highways  are  directed  to  be  stopped  up,  and 
the  soil  thereof  sold  in  a  similar  manner. 

It  seema  evident  from  the  wording  of  these  Acts,  that 
a  point  was  taken  for  granted,  whicli  ailmits  of  very  great 
doubt,  I  mean,  the  power  to  sell  that  of  which  a  sale  is 
directed.  The  surveyor  of  a  highway  can  possess  no 
greater  interest  in  it  than  the  public,  whose  servant  he 
is ;  and  if  Ihey  have  no  title  to  the  soil  thereof,  it  is 
difficult  to  say  how  he  can  dispose  of  it ;  unless  indeed  we 
construe  the  Act  of  Parliament  to  have  the  effect,  in  the 
first  place  of  devesting  the  freehold  out  of  the  ovnier,  and 
then  of  granting  the  same  to  the  surveyor,  after  which  he 
is  invested  with  the  power  of  sale.  It  may  be  admitted 
to  be  clearly  the  intention  of  the  Legislature,  that  the  soil 
of  all  unnecessary  highways  should  be  sold.  But  however 
the  clause  may  be  framed  upon  a  false  supposition  as  to 
the  state  of  the  law,  yet  it  appears  by  no  means  to  be  so 
clearly  worded  as  to  alter  that  law.  It  will  not,  surely, 
be  maintained  that  private  property  can  be  torn  from  tlie 
owner,  and  that  too  without  any  compensation,  merely 
by  implication.  Individual  rights  ought  not  to  be  de- 
stroyed but  by  plain  and  express  words;  nothing  less  than 
an  absolute  enactment  to  that  effect  should  suffice.  We 
have  seen  that  in  one  case  Lord  Kenyon  decided  that  a 
Turnpike  Act  did  not  vest  the  soil  of  the  road  in  the 
trustees;  and  it  is  highly  probable,  that  the  above  Acts 
will  not  be  considered  as  bestowing  upon  the  surveyor  of 
a  highway  that  freehold  and  inheritance,  which  by  law 
belong  to  private  individuals. 

Assuming  tlien  that  the  power  of  sale  now  under  con- 
sideration, cannot  embrace  any  greater  estate  or  interest, 
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tliati  such  as  the  public  were  entitled  to  before  its  ere- 
atioii,  the  enactment  appears  to  be  defecttre  as  to  the 
Biesns  of  accomplishing  such  a  sale.  For,  to  omit  any 
foesticm  which  might  arise  as  to  the  power  of  coaweybtg 
this  public  easement,  otherwise  than  by  way  of  release 
to  the  owner  of  the  soil,  let  us  consider  what  interest 
would  be  obtained  by  the  purchaser.  Now  the  sale  must 
be  made  to  one  of  three  classes  of  purchasers— either 
lst|  To  a  mere  stranger — £dly.  To  the  owner  of  the  land 
adjcHning  only  on  <»ie  side  of  the  way,  or  Sdly^  To  both 
the  contiguous  proprietors  in  equal  moieties. 

Isl.  K  the  purchase  be  made  by  a  stranger,  what  will 
he  aoqvuiet  The  trees  growing  on  the  way  cannot  be  his» 
for  they  already  belong  to  the  owner  of  the  nearest  ad- 
joining land.  For  the  same  reason  all  mines,  minerals^ 
and  other  valuable  property  under-ground  would  have 
been  out  of  his  power,  even  if  the  Act  itself  had  not  de- 
prived him  of  them.  Several  of  the  cases  before  dtedt 
and  espedaOy  that  of  Goodiiile  v.  Alker  and  Elmes  (a) 
clearly  establish  both  these  points.  But,  to  proceed  still 
forther,  this  unfortunate  purchaser,  having  obtained 
neither  trees  nor  mines,  will  discover  that  it  will  not  even 
be  pemutted  him  to  grow  grain  upon  his  newly-acquired 
territorj.  For  if  he  plough  the  land,  he  will  render  him- 
self liable  to  be  sued  as  a  trespasser.  To  prove  this  I 
need  cmly  refer  to  a  case  which  is  reported  by  Grod- 
holt(i),  and  the  case  o{ Sir  JohnLade  v.  Skepkerd(e). 
And  to  conclude  the  whole,  he  will  not  acquire  even  a 
right  of  pasturage  (  d). 

£dty.  If  the  purchaser  be  the  proprietor  on  only  one 
side  of  the  way,  his  right  will  be  complete  to  no  more 

( •)  1  Bvrr. ISS, wid  ute, p.  t6.         {d)  SteYem v.Wlnftler, llEatI, 
( k)  Bee  Oodb.  p.  M.  91,  sod  aote,  p.  t5. 

(«)  t Strm.  1004, sod  ftnte,  p.  t4. 
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than  one  moiety  of  the  land ;  and  aa  to  all  b^yjtnd  th<< 
medium  Jllum  vice  he  must  be  considered  as  a  stranger. 

3dly.  We  may  conclude  then,  that  the  third  class  of 
purchasers,  viz.  both  the  adjoining  owners,  are  those, 
and  those  only,  who  tan  safely  buy  what  the  legislature 
has  directed  to  be  sold.  If  they  refuse  to  purchase,  the 
land  must  remain  unsold,  since  the  Act  contains  no  pro- 
visions to  oblige  them  to  &  compliance :  and  in  such  a 
case  it  should  seem,  that  the  highway  cannot  be  stopped 
up,  as  the  order  of  the  justices  must  be  Jbr  the  sale  as 
well  as  the  stopping  up  thercof(oj. 

I  shall  just  refer  to  the  General  Inclosure  Act  {b),  as 
containing  a  strong  confirmation  of  the  doctrine  which  I 
have  been  endeavouring  to  support.  By  that  Act  direc- 
tions are  given  for  the  setting  out  of  private  and  public 
roads  over  the  lands  to  be  inclosed.  And  by  the  11th 
section  it  is  enacted,  "  That  after  such  public  and  pri- 
vate roads  and  ways  shall  have  been  set  out  and  made, 
the  graxs  and  herbage  arising  tiiereon  shall  for  ever 
belong  to  and  be  the  sole  right  of  the  proprietor  of  the 
lands  and  grounds  which  shall  next  adjoin  the  said  roads 
and  ways  on  either  side  thereof,  as  far  as  the  crown  of 
the  road."  Suppose  that  one  of  these  public  roads  wa« 
to  be  stopped  up  and  sold,  under  the  provisions  upon 
which  I  have  been  commenting,  the  right  to  the  grass  and 
herbage  would  belong,  by  one  Act  of  Parliament  to  the 
adjacent  proprietors,  and  by  another  to  a  stranger. 


While  we  are  considering  the  respective  rights  of  the 
public  and  the  owner  of  the  soil  in  a  highway,  we  natu- 
rally direct  our  attention  to  the  peculiar  case  of  a  Ferry. 

(  a  ]  Rbk  c.  Kroygii,  i;  B.  &  C.         ( <• )  41  Gto.  3.  c.  lo?. 
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Asd  we  shall  find  that,  although  its  nature  is  rat  g«ntris, 
jet  it  is  not  inconsistent  with  the  general  principles  of  the 
kw  regarding  highways.  Most  of  the  confuston,  which 
has  prevailed  upon  this  subject,  appears  to  have  arisen 
from  not  distinguishing  between  the  public  privilege  and 
the  private  right,  which  unite  to  form  a  ferry— the  public 
privilege  of  passing  across  the  water,  and  the  private 
light  to  carry  the  passengers  over  and  to  receive  the  toll. 

In  the  first  place,  in  the  case  of  a  ferry,  the  public  by 
long  usage  acquire  a  right  of  passage  over  the  water, 
subject  to  the  payment  of  toll ;  the  locus  in  quo  is  there- 
fore a  highway ;  and  it  is  liable  to  all  the  consequences 
attaching  upon  highways  (a).  It  follows  that,  for  any  ob- 
struction to  the  use  of  a  ferry  by  the  public,  the  remedy 
proper  to  be  pursued  is  an  indictment;  and  therefore,  if 
the  ferryman,  after  tender  of  the  requisite  toll,  refuse  to 
carry  passengers  over,  it  should  seem  that  he  will  thereby 
render  himself  liable  to  this  form  of  action  {h).  And  the 
interest  of  the  public  in  a  ferry  is  exactly  similar  to  their 
interest  in  highways  in  general;  consequently  they  are  only 


(«  )  We  have  mco  ttiat  a  rnrr 
BiBj  be  >  tugfawi;,  tulle,  p.  4. 

(  6 )  See  Pijme  v.  Partridge, 
]  Salk.  IS.  Pluoiiff  declared  lliat 
there  wu  a  common  ferry,  >(ul  n 
pt«i«riptioD  far  the  inhabiiants  of 
L.  to  paai  loU-lVee ;  Uiai  defend- 
ant wBi  owner  of  the  farrir  aad  let 
it  decay,  and  Ilial  wUen  plnintitT 
reqnoled  him  Id  let  him  ga  Over 
Ihe  ferry,  he  lefoaed.  Defendant 
pleaded  that  he  had  built  a  hridgc 
iDilcad  of  it.  PtT  Car.  He  cuuld 
nut  lei  down  the  ferry  and  put  up 
a  bridge  wltboiil  licence  and   an 


<ui    ^Nod  dumjum ;  the  e 

but  thai  the  custom  consiiled  not 
in  llie  ri^bt  to  pisa,  for  (JmI  mat 
camaun  to  all  lite  king't  nilgttU, 
but  in  llie  right  to  pals  loll-free. 
Therefore,  the  plainLfT  could  not 
mainlaio  an  action  for  not  patdng  ; 
for  to  any  oilier  lubject  cnigbt 
bring  an  action,  which  would  be 
eudlru  and  infinite.  Alittr,  if  loll 
had  been  exacted  and  paid  by  him ; 
thai  had  been  ■  apreialdaniixe.but, 
witboDt  ipecial  damage,  be  cau 
only  indict  or  bring  informatiun. 
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possessed  of  an  easement,  and  can  claim  no  property  in  tlv 
soil-  The  privilege  of  landing  at  either  end  of  the  ferr; 
is  an  easement  upon  tlic  freehold;  it  is  not  necessar; 
that  even  the  proprietor  of  the  ferry  should  have  ani 
property  in  the  soil  on  either  side,  although  he  must  hayi 
aright  (or  more  correctly  speaking,  the  people  have  t 
right)  to  use  the  land  on  both  sides  of  the  water  for  tin 
purpose  of  embarking  and  disembarking  pasaengetvi 
This  is  the  same  as  to  say,  that  there  can  be  no  ferry 
nhere  there  is  no  highway ;  and  it  is  confirmatory  of  the 
doctrine,  that  every  highway  must  be  a  thoroughfare^ 
The  case  of  Peter  v.  Kendal  §■  al.  (a),  favors  what  h^i 
been  stated.  It  was  an  action  on  the  case  for  the  disturbf 
ance  of  a  ferry.  The  plaintiff  was  not  possessed  of  th% 
land  on  either  side  thereof;  and  it  was  objected  to  th% 
action,  that  there  could  not  by  law  be  a  ferry,  unless  the 
owner  bad  the  right  of  soil  on  botli  sides  of  the  water; 
and  in  support  of  that  position,  Sarille,  11,  pi.  29  wa^ 
cited,  where  it  is  said  to  have  been  held  for  law  in  tha 
Exchequer  Chamber,  "That  a  ferry  is  in  respect  of  the 
landing-place  and  not  of  the  water;  that  the  water  majt 
belong  to  one,  and  the  ferry  to  another ;  and  that  in 
every  ferry  the  land  on  both  sides  of  the  water  ought  to 
belong  to  the  owner  of  the  ferry,  for  otherwise  be  can- 
not land  on  the  other  side."  But  the  Court  over-ruled 
the  objection,  saying,  that  the  owner  of  the  ferry  must, 
as  incident  to  the  ferry,  have  such  right  to  use  the  land 
on  both  sides,  as  to  enable  him  to  embark  and  disembark 
his  passengers ;  but  he  need  not  for  that  purpose  have 
any  property  in  the  soil.  And  it  was  said,  that  this  right 
to  use  the  land  for  all  the  piu-poses  of  the  ferry,  is  an 
incorporeal  hereditament. — This  case  clearly  decides  that 
the  property  in   the  soil  is  by  no  means  incident  or  ne- 

(•■)  <i  Barn,  it  Crcai.  703. 
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ceSBTf  to  the  property  in  the  nay.  But  the  Court  seeca 
ioi  lo  hxve  traced  the  principle  to  its  source.  The  true 
mEon,  from  which  to  derive  it,  is,  that  a  ferry  is  as 
moch  a  highway  as  a  bridge;  that  therefore  it  is  the 
pnUic  vrfao  have  a  right  to  be  embarked  and  disembarked 
M  the  landing-places ;  and  not,  that  the  owner  of  the 
teny  can  claim  such  as  his  individual  privilege.  For  any 
itleiEpt  to  oppose  this  public  right,  the  proprietor  of 
tfke  soil  would  make  himself  subject  to  an  indictment ; 
^ti  I  apprehend  that,  in  such  s  case,  the  ferryman  could 
his  priTEte  action  only  by  shewing  a  special 
uge.  It  is  a  direct  result  from  the  admission  that 
!  ferry  is,  a  highway,  that  not  only  it  is  unnecessary, 
t  even  that  it  ia  impossible,  that  the  public  use  should 
:  attached  to  the  ownership  of  the  soil.  The  right 
f  landing,  and  the  property  in  the  soil  of  the  landing- 
,  most  be  distinct  rights,  the  one  in  the  proprietor 
1  the  other  in  the  public ;  and  they  cannot,  at  common 
,  by  any  posnbility  exist  together. 


But  in  the  second  place,  the  miaconstruction  of  the  case 

by  Saville,  arises  from  confounding  the   right 

:  and  of  landing,  which  is  a  public  right,  with 

t  right  of  carrying  the  passengers  across  the  ferry  and 

'  the  toll,  which  is  a  franchise,  a  private  and 

aiptire  right. 

iJnder  the  feudal  system  the  lord  of  the  soil,  or  manor, 
I  entitled  to  a  toll  to  be  paid  in  passing  his  bridge, 
i  along  his  highway,  or  at  his  market.  This  was  en< 
I  by  him  as  a  remuneration  for  the  privilege  of 
f  his  property,  which  he  had  departed  with  in  favor 
t  the  public ;  it  was  the  consideration  for  which  he 
granled  tlie  right  of  way  over  his  territory,  or  the  use 
cif  his  land  for  tlie  purpose  of  a  market.  And  it  is 
h  vortJiy  of  remark  in  proof  of  this  [losition,  that  at  the 
c2 
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present  day,  the  right  to  receive  the  toll  can  he  sup 
ported  only  where  such  a  grant  can  be  shewn,  or  maj 
be  presumed  to  have  existed  (a).  And  it  necessarili 
flows  from  this,  that  the  franchise  can  only  be  enjoyed 
by  the  lord  and  those  who  claim  under  him;  for  aoof 
other  except  the  lord  could  have  had  power  to  make  tba 
grant,  which  is  necessary  to  support  the  claim  of  toll. 

The  same  reasoning  applies  to  the  instance  of  a  ferry. 
The  lord  would  be  the  only  person  who  could  dedicate 
it  to  the  public  use,  for  none  but  the  owner  of  th^ 
soil  could  convey  the  right  of  passage,  and  of  cmbarlb^ 
ing  and  disembarking.  And  further,  it  is  evident  thai 
unless  he  was  the  proprietor  of  the  land  on  both  sidei^ 
of  the  water,  his  potoer  of  granting  must  be  defective  ir 
for  though  he  might  permit  the  public  to  embark  a^ 
his  side  of  the  water  he  could  not  give  them  the  righ^ 
to  disembark  upon  the  other  side :  consequently,  h^ 
could  not  establish  and  become  owner  of  a  ferry,  toKf 
as  there  would  be  no  thoroughfare,  there  could  be  qi 
highway ;  and  without  a,  highway  there  could  be  no  right 
to  take  toll.  Where,  however,  his  possession  was  sut 
ficiently  extensive,  the  franchise  of  the  ferry  must  origi- 
nally be  the  property  of  the  lord,  as  owner  of  the  soil. 
This  argument  appears  to  reconcile  the  case  in  Saville 
with  general  principles,  by  restricting  its  application  to  the^ 
private  right  of  the  owner  of  the  ferry ;  and  it  renders  tha 
whole  subject  clear  and  intelligible.  There  is,  however, 
one  expression  in  Saville  which  requires  explanation,  I^ 
is  said,  that  a  ferry  is  in  respect  of  the  landing-place  and, 
not  of  the  water,  and  that  the  water  may  belong  to  one, 
and  the  ferry  to  another.  This  is  certainly  in  part  correct  j^ 


(  a  )  A  right  to  toll  cad  be  tup-  lunied.  See  Mill  o.  Smith,  4  Tannt^ 
poited  only  wliete  tome  conaiiler-  5iO  ;  anJ  Lord  Pelhun  t>.  Pickcrif, 
atigo  for  it  »1)1«,  gr  nii;  be  pre-      gill,  i  T.  R.  6ao. 
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ftr  if  Aeirit^  lie  a  nmgMt  rivar,  and  therefore  a 
%fcwmy,  llie  Any  over  k  nay  be  estiblisbed  at  any 
tw;  but  if  it  be  pimUe  pvoperty,  it  would  dearly  be 
a  act  of  tieapaaa  to  pais  over  it  withoat  the  content  of 
&e  owner.  The  ferry  iit  in  such  case,  an  easement  on 
Ae  jnfai6  property,  and  maybe  acquired  with  the  con- 
mt  of  die  owner,  bat  can  never  be  against  his  wilL 

I  have  eadearoorad  Id  shew  that  the  right  to  a  ferry  must 
mriginally  have  bdos^ged  to  Ae  owner  of  the  land,  and 
inMt  atift  be  derived  tfiiOQ^  hiuL  But  it  does  not  follow 
Ait  lius  is  a  ftinchise  inseparable  from  the  wmI,  and  that 
Ae  losd  woold  have  no  power  to  grant  it  to  another.  In 
Aiirir.  JCbmIbI  IIolroyd»  J.  calls  it  an  incorporeal  here- 
ditaBMBfc;  being  aoflht  it  is  certainly  the  subject  of  a  grant, 
and  nay  wdl  be  ilfitrgfffi?  It  was  said  in  the  case  of 
JEew  T.  JRdMm  (a)  argueaio,  That  a  ferry  is  real  pro- 
peity  ■■!  laeBspuraal  hereditament  widiin  the  parish — 
tiiat  U  k  denandsble  in  a  precipe  quod  reddai  ($ed 
qmmre)  that  an  assiw  dearly  lies  for  it — that  the  owner 
kiay  pteacribe  ftr  it,  and  have  a  seidn  in  fee  of  it.  It 
awes  its  birdi  to  die  land  over  which  it  is  exercised ; 
bat  it  by  no  means  follows,  that  it  cannot  have  an  in- 
dependent existence. 


-  AwOTua  point  of  law,  .which  presents  itself  to  our 
notice,  iriiCB  we  are  discusnng  the  respective  rights  and 
interests  of  die  public  and  the  neighbouring  land-owners 
in  a  Ug^bway,  is  one  which,  owing  to  the  present  ad- 
^ranced  state  of  internal  communication  throughout  the 
country,  is  now  chiefly  applicable  to  footpaths.  If  a  com- 
moii  Ughway  is  so  foundrous  and  out  of  repair  as  to 


(•)8e€ltEait,  S34. 


•  »k.'    &  .  - 
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become  impassable,  or  even  dangerous  to  be  travello 
over,  or  incomiiKxlious,  the  public  have  a  right  to  g 
upon  the  adjacent  ground;  and  it  makes  no  difTereno 
whether  it  be  sown  with  grain,  or  not  (a). 

And  indeed  it  hath  been  holden,  that  if  there  be  ai 
highway  in  an  open  field,  and  the  people  have  lucd,  tint 
out  of  mind,  when  the  way  was  bad,  to  go  by  outlets  on 
the  land  adjoining,  such  outlets  are  parcel  of  the  wayi 
for  the  king's  subjects  ought  to  have  a  good  passage,  and 
the  good  passage  is  the  way,  and  not  only  the  beatett 
track ;  from  whence  it  follows,  that  if  such  outlets  b* 
sown  with  corn,  and  the  beaten  track  be  foundrous,  tho 
king's  subjects  may  justify  going  upon  the  com  (6). 

And  in  one  case  it  was  held,  that  where  a  man  inclosetb«i 
and  doth  not  make  a  good  way,  ( as  in  such  a  case  be  is 
bound  to  do  by  reason  of  the  inclosure )  it  is  lawful  for 
passengers  to  make  gaps  in  his  hedges  to  avoid  the  ill 
way ;  so  that  they  do  not  go  further  into  his  inclose4> 
grounds,  than  is  needful  for  avoiding  the  bad  way.  Thi^ 
it  may  be  observed,  was  the  case  of  a  footpath  (c). 

But  this  privilege  of  going  over  the  adjoining  land,  if 
the  way  be  impassable  or  foundrous  is  confined  to  liigh- 
ways ;  and  the  grantee  of  a  private  way  cannot  take  ad-  J 
vantage  of  any  such  liberty.     This  was  decided  by  th«  I 
case  of  Taylor  v.  Whitehead  (d).     And  that  decision  is  ^ 
confirmed  by  the  late  case  of  BuUard  v.  Harrison  (c); 


(a)  See   1  Roll.    Ab,  390— A.  IShnw. tB,p!.  19.— t Lev.tM.S.f:.    | 

pi.  1..— and  B.  pi.  1.  and  Voong  •. ,    l  Ld.  Rayni. 

(6)1  Hnwk.  P.  C.  c.  7fi.  i.  i.  755. 

(  c )  Heon'i  C«se,  Sir  W.  Jones,  (  d )  Dong.  745. 

3M.— See  •Uo  AImot  n.  Freocli,         ( t)  4M. &  S. 387. 
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■  viidi  Ae  loemM  «  fmo  wm  a  prirate  way ;  and  it  was 
flfanwiifilj  Imt  withoiil  aucogMy  to  establish  this  right 
rftiatefaiiig  the  adjoining  land,  upon  the  jJea  of  ne- 
eonity.  IxudEBcniiorooghy  in  delrrering  the  judgment  of 
&e  Court,  said,  ^  The  question  intended  to  be  agitated 
^OD  tibiB  veoonl  is,  whedier,  in  the  case  of  a  prirate  way, 
dK  gfautee  nay  break  out  and  go  extra  viam  if  it  be 
^9  as  in  the  case  of  a  public  way.  As  to  that,  I 
Taylor  t.  WkUekead  has  settled  the  distinction, 
Aat  the  f^bt  of  going  on  die  adjoining  land  extends  not 
to  piifale  aawdl  as  public  ways.  And  there  may  be 
■any  reasoes,  in  die  case  of  highways,  why  the  public 
ihoidd  haite  an  oudeC ;  because  it  is  for  the  public  good 
duift  a  paaaage  dmld  be  aflbrded  to  the  subjects  at  aD 
times.  Biut  die  same  necesdty  does  not  enst  in  the  case 
of  a  pmatie  right  Whoerer  will  look  to  Serjeant  Wil- 
Bani8'sno(elDAs|^T.ityer^(a),  will  find  both  the 
law  upon  die  safaject,  and  die  manner  of  pleading  a  wa/ 
of  necessity,  yerj  accurately  detailed.  It  is  a  thing 
finmded  In  granty  and  die  grantor  of  a  prirate  way  does 
not  grant  a  fiberty  to  break  out  of  it  at  random,  over  the 
whole  surboe  of  his  dose.  It  is  established  law,  that  the 
grantee  of  a  private  road  cannot  break  out  of  it." 

(«)  18aaad.S8S,  noted. 


[     40     ] 
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HOW    A    HIGHWAV    MAY    ORIGINATE. 


A  Highway,  as  has  been  shewn,  is  that  which  is  open 
to  be  traversed  by  all  the  king's  subjects.  This  right  of 
passage  depends,  usually,  upon  possession :  and  whenever 
the  possession  lias  become  general,  the  public  are  at  li- 
berty, by  law,  to  avail  themselves  of  the  way,  without  any 
specific  grant  from  the  owner  of  the  soil.  It  is  reasonable  ] 
that  public  rights  should  be  more  easily  acquired,  than 
such  as  belong  only  to  individuals;  and  that  the  same 
documentary  evidence  should  not  be  necessary  to  their 
support.  The  publicity,  which  must  always  attend  the 
usage  of  any  privilege  by  the  people  at  large,  renders 
needless  those  rules  as  to  writings  and  investiture,  which 
Lave  been  established  to  make  certain  and  to  free  from 
fraud  the  transfer  of  private  property.  Yet  even  with 
regard  to  such  property,  adverse  possession,  for  a  pre- 
BCribed  length  of  time,  is  a  legal  bar  to  outstanding 
claims,  if  they  remain  so  long  unprosecuted.  It  Is  not, 
then,  unjust  that  the  public  shall,  after  a  still  shorter 
period  of  unmolested  enjoyment,  become  absolutely  fixed 
in  the  possession  of  their  privileges,  in  consequence  of 
the  greater  notoriety  of  their  proceedings. 


And  it  should  seem,  that  this  uninterrupted  possession 
is  the  only  mode,  at  the  common  law,  by  which  the  pub> 
lie  can  acquire  a  right  of  way.  For  though  it  is  stated  in 
some  of  the  books,  that  a  way  may  originate  by  licence 
granted  upon  a  writ  of  ad  quod  damnum,  yet  I  doubt 
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wkeCher  an  enlirdy  new  way  could  ever  be  created  by 
nch  a  proceeding.  This  writ  appears  to  be  calculated 
only  for  die  purpose  of  changing  and  diverting  highways; 
and  can  hardly  be  applicable  to  the  acquisition  of  a  right  of 
way,  where  there  is  no  previously  existing  one  to  be  given 
in  exchange  for  it*  What  party  b  there  to  sue  out  the 
writ?  or  what  retom  can  be  made  to  it!  Instead  of  being 
able  to  certify  that  no  loss  would  ensue  the  proposed 
measure,  the  fiict  is,  that  it  must  be  injurious  to  the  pro- 
petty  ofer  which  the  way  is  to  pass,  and  ought  to  be  so 
stated  on  the  return.  On  the  other  hand,  it  must  be  a 
dear  gain  to  the  public,  and  would  not  require  so  com- 
plieated  a  procedure  to  prove  it. 

We  may  eoadod^  therefore,  that  the  title  to  all  high- 
ways most  be  derived  from  one  or  the  other  of  the  two 
SolBomigig  sources: — 1st,  From  custom,  usage,  or  poiaes- 
sioo,  as  above  described:  or  2d]y,  From  that  aU-pover. 
fhl  instnonenl^  an  Act  of  Parliament. 


FiBST. — The  principal 
of  way  is  by  uncontested  pnssfirifi  The  pvUk; 
body,  have  no  parehasing  power;  e»«n  a  ftmaL 
to  become  a  party  to  acooCract,  and  caa,  tM»Aa«, 
into  no  agreement  as  to  the  sale  of  a  np£  vl  wm 
even  if  such  were  not  the  case,  d^n  are  yjumas^tgz  vf  u^ 
fluids,  wfaidi,  under  the  rimiw  hnr.  cuiuc  ifcr  ^ffmtsi 
to  socb  a  pnrchase.  Hence  Ae  mm^rtft  im  tut  fxmmm  rf 
a  right  of  way  by  the  owner  of  di^  aoL,  mwa  fe 
posed  to  proceed  from  Umael^  and  me  inm.^ 
and  that  whidi  is,  in  point  of  btsu  sMniisbC  vi 
posseaaon,  is  nwisiilnwl  by  ^  ksw  aa  isiiimiiii;  isrjsL 
the  bounty  and  fiee-wiM  of  idut  puifgiiiiH^  uB^,nitX  x 
may  be  entixdy 
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to  his  wishes:  and  it  is  said,  in  legal  phraseology,  to  be- 
come vested  in  tlie  public  by  tlie  dedication  thereof  to 
their  use  on  the  part  of  the  land-owner. 

Aa  to  what  acts  or  omissions  are  eiifHcicnt  to  constitute 
this  dedication,  is  a  question  upon  wlilch  no  certain  rules 
can  be  laid  down  as  applicable  to  every  case.  The  aii-' 
thorities  upon  this  part  of  our  subject  are  somewhat  con- 
fused; but  several  distinctions  have  been  CBbibhshed, 
which  I  shall  proceed  to  detail,  and  to  state  those  circum- 
stances, which  must  combine,  ere  an  intention  to  dedi- 
cate a  way  to  the  public  use  can  be  inferred  from  the  user 
thereof  by  the  public. 

A  dedication  is  supposed  to  take  place  through  a  mu- 
tual agreement  between  the  owner  of  the  land  and  the' 
public;  therefore,  the  consent  of  both  these  parties  must 
be  expressly  or  impliedly  given.  In  general,  the  express 
acquiescence  is  confined  to  the  public,  who  are  to  benefit 
by  the  way,  and  through  whose  actual  use  of  it  the  right 
is  established:  while  the  assent  of  the  owner  is  to  be  im- 
plied from  indirect  evidence.  He  is  bound  by  a  non- 
Jeaxance;  and  his  voluntary  reltntiuishment  to  the  public 
of  a  right  of  passage  is,  not  unfrequently,  merely  sup- 
positious. 

I  shall  proceed  to  consider,  1st,  What  is  sufticient  evi- 
dence of  an  intention  to  dedicate,  on  the  part  of  the  owner 
of  the  soil:  and  2dly,  How  far  the  consent  of  the  public 
is  requisite. 

At  to  the  itl  point,  it  may  be  observed,  that  there  may 
be  drcumstanccs,  which  arc  esteemed  so  unequivocal  in 
their  nature,  as  to  aflord  decisive  proof  of  a  relinquish- 
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■enC  to  tbe  paUie  use  by  the  proprietor,  without  any 
Rgaid  to  the  length  of  their  duration. 

Thus  in  one  case  (a),  the  owner  of  the  property  had 
•ome  years  before  bmU  a  street  upon  it,  which  had  ever 
ODoe  been  used  as  a  highway.  And  it  was  insisted,  that 
by  hb  making  it  a  street  it  was  a  dedication  to  the  public 
And  per  Gar*  It  is  certainly  a  dedication  to  the  pubUc  so 
fitf  as  the  publie  has  occasion  for  it,  which  is  only  for  a 
right  of  passage. 

In  one  case  (6),  where  the  locus  in  quo  was  a  creek 
from  the  River  Thames,  which  had  been  made  navigable 
by  the  predecessors  of  the  defendants,  and  was  kept  in  a 
navigslde  state  by  means  of  their  cleansing  it;  and  the 
tide  flowed  op  it  as  £ur  as  the  premises  of  the  defendants* 
whidi  were  whar&:  it  was  proved,  on  the  part  of  the 
plaint^  that  tiiere  were  instances,  though  few  in  num- 
ber, of  boats  going  up  the  creek  without  the  permissioB 
of  the  defendants,  some  for  the  purpose  of  cutting  reeds^ 
and  otiiers  on  parties  of  pleasure.  Yet  these  were  ad- 
jadged  suflSdent  instances  of  usage  to  imply  a  dedicatiosi 
to  the  public:  Cribbs,  C.  J.  observing,  ''  That  the  in- 
stances, though  few  in  number,  were  very  important  in 
thdr  nature.  The  going  up  for  the  purpose  of  cutting 
reeds  was  a  very  strong  act." 

Where  the  acts  by  the  owner  are  not  so  specific  in 
their  nature,  or  so  determinate  in  their  object,  as  clearly 
to  prove  his  intention  that  the  public  should  acquire  a 
right  of  way,  they  are  frequentiy  aided  by  collateral  evi- 


(  «  )  Sir  Joho  Laile  v.  Shepherd,         (  6  )  Miltss  v.  Rose,  5  Tftimt.  705; 
S  Sua.  1004.  1  Mush.  313.  S.  C. 
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of  most  common  occurrence; 

to  support  the  claim  of  the 

<*c;ca  jt  3IW  curing  which  they  have  had 

ti^  imi  ei!>oyment  of  their  privilege^ 

3^1*  ^f«2r^  of  this,  as  of  any  other  evi- 

«i?«?^cMii.  ir  <ife^}!  instance,  u]>on  the  particular 

m'  "He  ,T«Be.     N.^r  has  any  certain  period  been 

rv  r«>  support  a  dedication.     In  one 

sA  ;  tf*r*^  '•s•^  "hfii  t*>  Ke  sufficient;  while,  in  another 

c««     vur  'VMTS'  vxs  considered  to  be  too  short  a 


«^3 


X  <irjr  Y,Z/oyrf(tf),  it  appeared  that  the 
'••Jh»>  at  (MHPiWiNr>««^Ji  narrow  passage,  lying  on  the  north 
>«»  at  5awi>  ihifi  cn&tl  Cock-court,  and  which,  being  of 

.«t  .  guMic  aiy<»  "^mJs  from  one  part  of  the  street  to 
iMkiU^i,.  %iittwwk  W«iai^  any  outlet  elsewhere.  The  houses 
iJl  h^  '^^^  >^<iiM  W)  once  belonged  to  the  same  indi- 

»1IM>'  4iM  3^  ^M^ttdant,  having  purchased  those  at  the 
v«^  A  il^  cv«tr^  Vuih  a  wall  across  there,  intercepting 
Jl  juMMiimfniilirii  Wfw^^n  the  two  sides,  unless  by  way 
A  tC»j»  Vil      N!  t^en  the  passage  had  been  open  as 
tc  J^^  Mt  «N«^  W  K'mombered.     And  the  defendant 
%M^    iWflM^c^    iui&liHl  for  obstructing  the  highway. 
V.>ii^  Vlr«t«M^<<^  vl^^^  presided  at  the  trial,  observed, 
•ii««   **  «  iW  <^*«tt^  of  the  soil  throws  open  a  passage, 
^*M„,   s^MiK^r  iMK^^  b>  ^i^y  visible  distinction,    that  he 
«^iM^  V  jm^ynir  dl  1^  rights  over  it,  nor  excludes  per- 
^^Mn^  'tf^Mft  wJ^^J^tf  itMvH^  it  by  positive  prohibition,  he 
>^i4j|  V  JiU'WiMf  t  K^  tiA^  dedicated  it  to  the  public 
%l»-'^tfi^  ^  Vi4M4^  m  qufslion  was  originally  intended 
\  ^  ^K«MAr  <v«^vtiience«  the  public  arc  not  now  to 


^  t  ^  I  Cunpb.  t60. 
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dence:  anJ  the  circumBtance  of  most  common  occurrence, 
which  is  considered  sufficient  to  support  the  claim  of  the 
public,  is  the  length  of  time  during  which  they  have  had 
the  uninterrupted  use  and  enjoyment  of  their  privilege. 
But,  of  course,  the  weight  of  this,  as  of  any  other  evi- 
dence, must  depend,  in  each  instance,  upon  the  particular 
features  of  the  case.  Nor  has  any  certain  period  been 
prescribed,  as  necessary  to  support  a  dedication.  In  one 
case  six  years  was  held  to  be  sufficient;  while,  in  another 
inetance,  four  years  was  considered  to  be  too  short  a 
term. 


In  the  case  of  Rex  v.  Lloyd  {a),  it  appeared  that  the 
place  in  question  was  a  narrow  passage,  lying  on  the  north 
side  of  Snow-hill,  called  Cock-court,  and  which,  being  of 
an  oblong  shape,  leads  from  one  part  of  the  street  to 
another,  without  having  any  outlet  elsewhere.  The  houses 
all  the  way  round  had  once  belonged  to  the  same  indi- 
vidual; and  the  defendant,  having  purchased  those  at  the 
top  of  the  court,  built  a  wall  across  there,  intercepting 
all  communication  between  the  two  sides,  unless  by  way 
of  Snow-hill.  Till  then  the  passage  had  been  open  as 
far  back  as  could  be  remembered.  And  the  defendant 
was,  therefore,  indicted  for  obstructing  the  highway. 
Lord  Ellenborough,  who  presided  at  the  trial,  observed, 
that  "  if  the  owner  of  the  soil  throws  open  a  passage, 
and  neither  marks,  by  any  visible  distinction,  that  he 
means  to  preserve  all  his  rights  over  it,  nor  excludes  per- 
sons from  passing  through  it  by  positive  proliibition,  he 
shall  be  presumed  to  have  dedicated  it  to  the  public. 
Although  the  passage  in  question  was  originally  intended 
only  for  private  convenience,  the  public  arc  not  now  to 
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be  ezdoded  from  it,  after  being  allowed  to  use  it  solonf 
any  interruption.*' 


In  the  well-known  case  of  Tie  Trustees  of  the  Rugby 
CharUff  v.  MerrfwetUher {a\  the  period  of  eight  years 
was  held  to  be  a  sufficient  length  of  time,  whereon  to  pre* 
some  a  dedication.  Lord  Kenyon  said,  ''  It  is  now  too 
late  to  assert  the  right;  for  this  is  quite  a  sufficient  time 
for  presuming  a  dereliction  of  the  way  to  the  public  In 
a  great  case,  which  was  much  contested,  six  years  waa 
held  sufficient. 

In  the  case  of  Rex  v.  Hudson  (ft),  howerer,  user  for 
four  yean  was  considered  to  be  too  short  a  period. 

The  remarks  of  Mr.  Justice  Chambre,  in.  the  case  of 
Woodyer  t.  Hodden  (c),  are  well  worthy  of  attention,  as 
shewing  the  test  whereby  all  questions  of  dedication  ought 
to  be  tried.  He  says,  **  No  particular  time  is  necessary 
for  CTidence  of  a  dedication;  it  is  not  like  a  grant 
presumed  from  length  of  time;  if  the  act  of  dedication 
be  unequirocal,  it  may  take  place  immediately;  for  io- 
stance,  if  a  man  builds  a  double  row  of  houses,  opening 
into  an  ancient  street  at  each  end,  making  a  street,  and 
sells  or  lets  the  houses,  that  is  instantly  a  highway  (d). 

We  bare  seen  that  the  question  of  dedication  is  nothing 
more  nor  less,  than  a  question  as  to  the  intention  of  the 
supposed  donor  of  the  right  of  way.  In  the  case  of  an 
adverse  possession  by  the  public,  he  is  bound,  as  it  were 
by  estoppel,  not  to  deny  a  dereliction,  which  his  conduct 


(«)  11  East,  575,  note.  (  6  )  t  Stnu  909,  et  pott 

(c)  &  Taant.  1X6— See  page  137  (  d  )  See   the  case  of  Sir  John 

of  the  Report.  Lade  v.  Shepherd,  ante,  page  43. 
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r  Ae  kw  sufqiosed  to  warrant    Yet,  still,  the  inten* 
ii  die  point  where  the  matter  hinges;  and  it  follows, 
that  wfa^eTer  he  has  done  any  act  inconsistent  with  the 
light  of  passage,  or  any  other  circumstances  occur 
negatiYe  the  implication  of  his  assent,  the  dedica- 
ODUiot  be  inferred. 


The  method  most  commonly  adopted,  with  regard  to 
streets,  to  prevent  the  way  from  becoming  open  to 
poblic,  is  to  place  a  bar  across  the  street,  to  open 
and  shut  at  pleasure.  The  Duke  of  Bedford  has  done 
SD  in  Southampton  Street,  Covent  Garden.  And  it  is 
dscided,  that  although  this  bar  be  placed  only  across  the 
carriage  road,  yet  it  is  sufficient  evidence  as  to  intention, 
on  the  part  of  the  owner,  to  exclude  the  public  from  any 
i^ht  to  the  footpath. 

Thus  in  one  case  (a),  to  an  action  of  trespass  the  de- 
Sendant  justified  under  a  public  right  of  way.  It  appeared 
«i  efidence,  that  some  years  ago  a  street  was  made  over 
die  loeui  in  quo,  which  had  been  before  an  inclosed  field; 
d^t  soon  after  the  houses  were  finished  a  bar  was  placed 
aerass  the  street,  to  prevent  carriages  from  passing 
tturougfa  it,  but  that  the  bar  was  soon  knocked  down;. 
sinoe  which  time  it  had  been  used  as  a  thoroughfare.  On 
die  part  of  the  defendant  it  was  contended,  that  this 
ited  to  a  dedication  to  the  public,  at  least  as  a/bot- 
But  Heath,  J.  observed,  ^'  That  the  putting  up  of 
die  bar  rebutted  the  presumption  of  a  dedication  to  the 
wUbk  Such  a  dedication  must  be  made  openly  and 
midi  a  ddiberate  purpose.  Nor  could  there  be  a  partial 
jte&ilion  to  the  public,  although  there  might  be  a  grant 
of  a  footway  only.    This  street  was  to  be  considered 


(«)  Roberts  «.  Karr,  1  Campb.  262,  note  b. 
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Mfdy  ME  way  for  the  use  of  the  toiantB,  inhafaitiiig  the 
bouses  on  each  side  of  it" 

In  another  case  (a),  where  trespass  was  brought  for 
enterii^  the  phuitiff*s  dose,  and  pulling  down  a  gate, 
the  defendant  pleaded  a  public  footway.  It  appeared  in 
evidence^  that  the  gate  in  question  had  been  recently  put 
up  in  a  place,  where  a  similar  gate  had  formeriy  stood, 
but  where  ybr  ike  last  twelve  years  there  had  been  none. 
It  was  therefore  contended  for  the  defendant,  that  firom 
saflfering  die  gate  to  be  down  for  so  long  a  period,  and 
permitting  the  public  to  use  the  way  without  obstruction 
f(Hr  so  many  years,  the  plaintiff  and  those  under  whom  he 
claimed  must  be  considered  as  haying  completely  dedi- 
cated the  way  to  the  public,  and  that  the  gate  could  not 
be  repjboed.  The  plaintiff,  however,  under  the  direction 
o(  MarehaUf  Serjeant,  had  a  verdict;  and  the  Court  of 
King's  Bench,  the  following  Term,  refused  a  rule  mui 
to  set  aside  the  verdict. 

And  here  we  must  again  question  the  decision  of  Liord 
Kenyon  in  the  case  of  The  Rugby  Charity  {b).  It  was 
an  action  of  trespass  brought  by  the  trustees  to  try  n 
right  of  way  in  dispute  between  the  plaintiffs  and  the 
Governors  of  the  Foundling  Hospital.  There  were  se* 
vera!  pleas  of  justification  on  the  record;  amongst  others, 
one  stating  that  the  locus  in  quo  was  a  common  highway, 
and  that  the  supposed  trespass  was  committed  in  remov«* 
log  an  obstruction  there.  The  evidence  was,  that  the 
ri^t  of  soil  was  clearly  in  the  plaintiffs;  but  there  had 
been  a  common  street  there,  though  no  thoroughfiure  {e\ 


(c)  Letbbridge  «.  Wiater,    1         (c)  As  to  this  point,  lee  sate, 
Canpb.  f65,  note.  page  9. 

(h)  11  East,  S75,  Bote. 
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by  reason  of  the  houses  at  llie  end,  for  above  fifty  yearr. 
The  plaintiffs  accounted  for  not  having  put  up  a  bar  or  the 
like,  to  denote  the  way  wag  not  relinquished  to  the  public 
■t  large,  by  shewing  that  the  locus  in  quo  had  been  in 
lease  for  a  long  term  up  to  the  year  1780.  Lord  Kenyon 
asked,  what  the  plaintifTs  had  to  say  to  the  time  from 
1780  till  about  two  years  ago,  (the  action  was  brought 
in  1790 )  when  they  had  put  up  a  bar.  In  answer  it  was 
said,  that  they  had  been  in  treaty  with  the  Foundling 
Hospital  respecting  the  allowing  them  the  right  of  way, 
which  was  finally  broken  off.  And  per  Lord  Kenyon,  "  If 
this  rested  solely  on  the  ground  of  a  question  of  right 
between  the  plaintiffs  and  the  Founilling  Hospital,  the 
former  would  certainly  not  have  been  barred  by  the  time 
which  elapsed  from  1780  till  the  obstruction  was  put  up, 
pending  the  treaty  between  them;  but  during  all  that 
time  they  permitted  the  public  at  large  to  have  the  free 
use  of  this  way,  without  any  impediment  whatever;  and 
therefore  it  ia  now  too  late  to  assert  the  right."  Now,  if 
dedication  be  entirely  a  question  of  intention,  and  length 
of  possession  only  applicable  as  evidence  of  that  inten- 
tion, it  is  a  direct  consequence,  that  if  the  presumption 
primd  facie  resulting  from  the  possession  be  rebutted  by 
evidence  of  a  contrary  tendency,  the  inference  of  a  dedi- 
cation can  no  longer  be  su|)ported.  That  the  mere  fact 
of  the  possession  cannot,  under  all  circumstances,  be  con- 
clusive proof  as  to  the  right,  has  already  been  shewn  in 
several  cases,  and  may  be  observed  in  others  which  will 
afterwards  be  cited.  And  we  see,  that  in  this  case,  all 
the  direct  evidence  as  to  intention  is  clearly  opposed  to 
the  claim  of  the  public.  Upon  what  reasoning,  then,  can 
it  be  supported!  I  do  not  see  how  the  last  cited  cases  of 
Rohetti  V.  Karr  and  Lethbridge  v.  Winter,  and  that  of 
Tke  Rtghy  Charity  cati  stand  together. 


sow   A   HIGHWAY   MA¥  OHIOINATE.  49 

L  mltliougli  in  the  case  of  Woodger  v.  Hadden{a), 
i  tfaiee  Judges  who  ruled  the  decision,  avoided  any 
il  of  ibe  authority  of  Lord  Kenyon's  judg- 
.  yet  as   Mr.  Justice  Cbambre,  who  opposed  the 
,  reUed  for  his  opinion  upon  its  authority, 
e  may  &irly  conclude,  that  the  relation  between  the  two 
cases  is  very  much  that  of  decided  hostiUty.     The  pl^n- 
liff  had  erected  a  street,  leading  out  of  a  highway  across 
his  own  close,  and  terminating  at  the  edge  of  defendant's 
adjoining  dose,  which,  for  twenty-one  years,  bad  been  se- 
parated from  the  end  of  the  street  by  the  defendant's  fence. 
The  houses  had  been  erected,  and  a  foot  pavement  on 
each  dde  of  the  way,  and  a  horse  pavement  on  one  side, 
ts  far  as  the  centre  of  the  horse  road,  and  extending  the 
whole  fength  of  the  street  to  the  defendant's  land,  had 
been   hud  down  (or  about  eighteen  or  nineteen  years  be- 
fi>re  the  trial;  bat  the  horse  pavement,  on  the  other  side 
of  the  way,  had  at  no  time  before  the  trial  extended  along 
nore  than  a  port  of  the  street.     Upon  tlicee  facts  the 
t  of  C  P.  decided,  that  there  was  not  evidence  of  a 
1  to  the  public  use.     Per  Gibbt,  J.  "  Although 
e  time  is  not  necessary  to  dedicate  a  highway  as  is 
1  to  establish  a  right  of  possession  to  land  against 
1  hostile  claim,  yet  time  is  an  ingredient.     Now  in  this 
1  think  there  is  not  time  enough  to  presume  a  dedi- 
ition.    The  foot  pavement  was  finished,  the  horse  way 
laiiot  completely  finished;  ikere  had  been  a  negocialion 
•  openimg  it,  and  that  had  gone  off."    Per  Heath,  J. 
"  No  fact  in  this  case  shews  that  the  owner  meant  to  give 
;  poblic  any  right  over  this  land,  beyond  a  right  of 
:  to  the  respective  houses."    Mansfield,  C.  J.  con- 
but  his  observations  are  almost  confined  to  the 
t  a  thoroughfare. 


(■)  STaimt.  1 
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Where  tKe  user  by  the  public,  which  is  provedi  is  |tc- 
counted  for  by  circumstances  inconsistent  with  a  completed 
dedication  to  the  public;  as  where  the  dereliction  haa^ 
been  only  for  a  definite  and  limited  period ;  the  implies^ 
tion  is  destroyed,  and  the  public  must  rest  content  #idi» 
the  restricted  right. 

Such  was  the  case  of  Rex  v.  Hudson  {a)^  where  on  an^ 
information  for  stopping  up  a  common  footway,  the  pro-£ 
secutor  proved,  that  it  had  been  a  common  passage  under^ 
the  defendant's  house  as  far  back  as  any  witnesses  could: 
remember.  But  the  defendant  producing  a  lease  made' 
for  fifty-six  years  of  this  way,  to  the  intent  it  might  be  |t^ 
passage  during  the  term,  and  the  term  expiring  in  172S^ 
the  ClUef  Justice {b)f  held  the  defendant  A^o/  G^uilty;  andf 
as  to  leaving  it  open  since,  he  said  that  would  not  be^ 
long  enough  to  amount  to  a  gift  of  it  to  the  public.  Thi»^ 
case  occurred  in  173^,  thus  making  the  period  relied* 
upon  to  support  a  dedication  about  four  years. 

And  this  point  is  confirmed  by  the  case  of  Rexr..  The* 
Inhabitanis  of  Northampton (c),  where  it  was  held,  that> 
though  there  cannot  be  a  partial  dedication  to  the  pubUcr 
of  a  bridge  or  highway,  still  the  dedication  maybe  limitedi 
in  point  of  time. 

It  is  a  disputed  point  whether  the  dedication  of  a  way* 
can  he  partial  in  its  extent^  although  it  seems  to  be  de-. 
cided  that  it  may  be  limited  in  its  duration. 

In  the  case  of  Roberts  v.  Karr{d)  before  cited,  where*' 
a  bar  had  been  placed  across  the  carriage-way  in  a  street;* 


(  a  )  2  Stra.  909. 

(  6  )  Lord  Raymond.  ante. 

(c)  2M.  &S.t6«. 


' 

((f)  1  Campb.  262,  note  b,  and 
ite,  p.  46. 
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but  was  not  prolonged  over  the  footpath,  it  was  coin 
todedj  that  admitting  the  private  right  to  be  protected 
m  the  former,  yet  the  dedication  was  complete  as  to  the 
latter.  But  Heath,  J.  said,  there  could  not  be  a  partial 
dedication  to  the  public,  although  there  might  be  a  grant 
of  a  footway  only. 

In  Rex  V.  like  Inhabiianis  of  the  County  of  North' 
amptom  (a),  it  appeared  that  the  bridge  in  question  was 
used  by  the  public  at  all  times  bn  foot  and  with  horses, 
but  only  occasionally  with  carriages,  except  in  times  of 
flood  or  frosts,  when  it  was  unsafe  to  pass  through  the 
riTer,  at  which  times  carriages  always  passed  over  the 
bridge.  In  ordinary  times  the  carriage  road  went  through 
the  fc»d,  and  the  bridge  was  sometimes  barred  against 
carriages  by  means  of  a  post  and  chain  which  was  locked. 
It  was  held  to  be  a  public  bridge.  Lord  Ellenborough,  C.J. 
saying,  ''  Though  it  must  be  an  absolute  dedication  to 
the  public,  still  it  may  be  definite  as  to  time.** 

The  last  case  upon  this  subject  is  that  of  The  Marquis 
of  Stafford  y.Cotfney{b).  It  was  decided  upon  another 
point,  but  die  Court  in  their  judgment  alluded  to  the 
power  to  make  a  partial  dedication.  The  Marquis  of  Staf- 
ford, at  the  request  of  sereral  neighbouring  proprietors, 
and  by  agreement  with  them,  opened  a  road  to  the  public ; 
stipulatiog,  however,  for  a  prohibition  of  the  carriage  of 
coals  through  his  estate.  About  a  year  after  the  road 
was  completed,  the  plaintiff  caused  posts  and  a  chain  to 
be  erected ;  and  several  instances  were  proved,  in  which 
a  servant  of  the  plaintiff  had,  by  the  directions  of  his 
agent,  stopped  coatcarts  passing  along  that  part  of  the 


(«)  f  M.ar  8.  t6t.  (6)7B.&  C.  t57. 
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roail.  One  question  was,  whether  the  law  would  sDow 
<rf  such  a  restricted  dedication.  Per  Bayley,  J.  "  If  uk 
law  there  can  be  a  partial  dedication  of  a  highway  I 
the  public,  it  seems  to  me  that  the  road  in  question  wt 
80  dedicated.  I  am  disposed  to  think  that  there  may  b* 
such  a  dedication ;  but  if  not,  then  in  this  case  there  wad 
no  dedication  at  all."  Per  Holroyd,  J.  "  In  principle  I 
see  no  objection  to  a  partial  dedication ;  and,  at  all  eventSt 
the  right  given  cannot  be  more  extensive  than  the  gift 
imports.  If  a  restriction  cannot  by  law  exist  as  to  A 
public  way,  then  the  grant  was  only  a  licence  revocable. 
Per  Liltledale,  3.  "  I  entertain  some  doubt  as  to  thtf 
poasibili^  of  making  a  partial  dedication." 

With  such  a  dearth  of  authority,  and  such  contra^ 
dictory  opinions  in  the  httle  which  does  exist,  it  is  ri 
hazardous  task  to  conjecture  what  would  be  the  judgment 
of  the  Court,  were  the  question  of  a  partial  dedication 
to  require  their  decision.  It  does  appear,  however,  tc> 
be  most  in  accordance  with  the  general  doctrine  of  dedi- 
cation and  with  the  nature  and  requisites  of  a  highway, 
to  deny  the  power  to  make  a  partial  dedication  to  thtf 
public ;  or  rather  to  say,  that  under  such  circumstances 
the  way  would  not  be  a  highway.  Yet  it  is  impossible 
to  speak  confidently  upon  this  subject,  as  the  wholA 
doctrine  of  dedication,  being  in  its  very  nature  only  an 
inference  of  intention,  is  the  most  confused  and  uncertain 
of  all  the  law  upon  highways. 

By  a  partial  dedication  it  is  to  be  understood,  that  thA 
way  is  restricted,  as  to  the  right  of  particular  persons  ot 
classes  of  persons  to  passage  over  it ;  as  where,  in  Aok 
berts  V.  Karr,  it  was  contended  that  the  street  was  dedi- 
cated to  foot-passengers,  although  carriages  were  clearly 
excluded ;   or  as  in  The  Marquis  of  Stafford  \.  Coyttej/, 
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wbae  it  was  attempted  to  estaUiah  a  right  of  passage 
jbr  all  carriages,  except  aloi^  those  kden  with  coab: 
sod  it  is  not  meant  to  express  by  these  terms,  that  the 
right  of  the  public  is  limited  merely  in  point  of  time. 
For  that  sndi  a  limitation  may  exist  is  decided  by  Rex  y. 
The  Inhakitamii  qf  the  CamUy  of  Nartkampkm,  and  can- 
pot  here  be  disputed*  But  between  these  two  kinds  of 
restriction  there  is  an  obvious  distinction.  In  the  one  aB 
die  public  are  pkced  upon  an  equal  footing.  Whenever 
the  way  is  open,  it  is  traversable  alike  by  every  body,  and, 
during  the  time  of  its  user,  it  is  in  every  respect  a  public 
way.  In  the  other  case  some  particular  class  is  excluded. 
The  restriction  operates,  not  against  the  pubUc  at  large, 
but  against  a  select  p<»tion  of  them ;  and,  vice  versd,  it 
is  in  £Kvor  of  apart  only *that  the  benefit  is  confisrred. 


It  most  be  remembered  that  a  dedication  is  the  im] 
cation  of  a  grant;  and  of  course  there  must  be  a  granUNr 
and  a  grantee.  These  two  parties  are  represented  by 
the  owner  of  the  soil  and  the  public  There  is  no  doubt 
that  a  grant  of  a  private  right  of  way  may  be  made  under 
any  restrictions  or  conditions,  which  may  be  agreed  upon 
between  the  parties.  They  are  both  private  individuals, 
and  ^ther  of  them  has  full  liberty  and  power  to  stipulate 
for  such  terms  as  to  him  shall  seem  proper.  But  although 
in  the  instance  of  the  dedication  of  a  public  way  there 
are  also  two  parties,  the  donor  and  the  public,  yet  the 
former  of  these  alone  possesses  a  contracting  power,  or 
has  the  means  of  entering  into  stipulations.  It  is  difficult 
to  see  how  the  public  can  agree  to  a  diminution  of  their 
rights,  or  accept  a  restricted  right.  Who  can  enter  into 
sn  agreement,  to  be  binding  on  the  part  of  the  people, 
that  they  shaD  all  be  liable  to  maintain  the  road,  but 
that  a  part  of  them  only  shall  be  at  liberty  to  use  it  ? 
Where  b  the  authority  by  which  the  selection  of  those. 
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road.  One  question  was,  whether  the  law  would  aHoi 
of  such  a  restricted  dedication.  Per  Bay ky,  J.  "  If 
law  there  can  be  a  partial  dedication  of  a.  highway  to 
the  public,  it  seems  to  me  that  the  road  in  question  was 
so  dedicated.  I  am  disposed  to  think  that  tlicrc  may  hi 
such  a  dedication  ;  but  if  not,  then  in  this  case  there  wai 
no  dedication  at  all."  Per  Holroyd,  J.  "  In  principle  I 
see  no  objecdon  to  a  partial  dedication ;  and,  at  all  events, 
the  right  given  cannot  be  more  extensive  than  the  gift 
imports.  If  a  rei>trict!on  cannot  by  law  exist  as  to  A 
public  way,  then  the  grant  was  only  3  licence  revocable. 
Per  Littledale,  J.  "  I  entertain  some  doubt  as  to  the' 
poasibility  of  making  a  partial  dedication." 

With  such  a  dearth  of  authority,  and  such  contra-i. 
dietary  opinions  in  the  little  which  does  exist,  it 
hazardous  task  to  conjecture  what  would  be  the  judgment 
of  the  Court,  were  the  question  of  a  partial  dedication 
to  require  their  decision.  It  does  appear,  however,  td 
be  most  in  accordance  with  the  general  doctrine  of  dedi- 
cation and  ivith  the  nature  and  requisites  of  a  highway, 
to  deny  the  power  to  make  a  partial  dedication  to  the 
public  ;  or  rather  to  say,  that  under  such  circumstances 
the  way  would  not  be  a  highway.  Yet  it  is  impossible 
to  speak  confidently  upon  this  subject,  as  the  whole 
doctrine  of  dedication,  being  in  its  very  nature  only  an 
inference  of  intention,  is  the  most  confused  and  uncertain 
of  all  the  law  upon  highways. 

By  a  partial  dedication  it  is  to  be  understood,  that  the  I 
way  is  restricted,  as  to  the  right  of  particular  persons  or 
classes  of  persons  to  passage  over  it;  as  where,  in  i&K* 
berls  T.  Karr,  it  was  contended  that  the  street  was  dedi" 
cated  to  foot-passengers,  although  carriages  were  clearly 
excluded;   or  as  in  The  Marquis  of  Stafford  v,  Coyney, 
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road.  One  question  was,  whether  the  law  would  allow 
of  such  a  restricted  dedication.  Per  Bayley,  J.  "  If  in 
law  there  can  be  a  partial  dedication  of  a  highway  to 
the  public,  it  aeems  to  me  that  the  road  in  question  was 
80  dedicated.  I  am  disposed  to  think  that  there  may  b* 
such  a  dedication ;  but  if  not,  then  in  this  case  there  wai 
no  dedication  at  all."  Per  Holroyd,  J.  "  In  principle  I 
see  no  objection  to  a  partial  dedication ;  and,  at  all  events, 
the  right  given  cannot  be  more  extensive  than  the  gift 
imports.  If  a  restriction  cannot  by  law  exist  as  to  k 
public  way,  then  the  grant  was  only  a  licence  revocable." 
Per  Littledale,  3.  "  I  entertain  some  doubt  as  to  th^ 
possibility  of  making  a  partial  dedication." 

"With  such  a  dearth  of  authority,  and  such  contra- 
dictory opinions  in  the  little  which  does  exist,  it  is  d 
hazardous  task  to  conjecture  what  would  be  the  judgment 
of  the  Court,  were  the  question  of  a  partial  dedication 
to  require  their  decision.  It  does  appear,  however,  to 
be  most  in  accordance  with  the  general  doctrine  of  dedi- 
cation and  with  the  nature  and  requisites  of  a  highway, 
to  deny  the  power  to  make  a  partial  dedication  to  the 
public  ;  or  rather  to  say,  that  under  such  circumstances 
the  way  would  not  be  a  highway.  Yet  it  is  impossible 
to  speak  confidently  upon  this  subject,  as  the  whole 
doctrine  of  dedication,  being  in  its  very  nature  only  an 
inference  of  intention,  is  the  most  confused  and  uncertain 
of  all  the  law  upon  highways. 

By  a  partial  dedication  it  is  to  be  understood,  that  the 
way  is  restricted,  as  to  the  right  of  particular  persons  or 
classes  of  persons  to  passage  over  it;  as  where,  in  R<^ 
berts  T.  Karr,  it  was  contended  that  the  street  was  dedi- 
cated to  foot-passengers,  although  carriages  were  clearly 
excluded ;   or  as  in  Tfie  Marquis  of  Stafford  v.  Coyney, 
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who  are  to  receive  the  benefit,  is  to  be  made?  If  one 
class  may  be  excluded  why  may  not  another  ?  And  still 
another?  In  one  of  the  cited  cases  all  coal-carts  were 
prohibited  from  passing :  suppose  the  same  restriction 
were  to  be  placed  upon  all  other  carriages,  excepting 
(say,  for  example)  those  which  were  loaded  with  corn. 
In  such  a  case,  if  the  dedication  were  established,  a  tax 
would  be  laid  upon  the  public  to  maintain  the  private 
road  of  the  corn-dealer, 

Again. — It  was  stated  at  the  commencement  of  this 
Chapter,  that  to  render  complete  the  dedication  of  a 
highway,  there  must  be  the  consent,  either  express  or 
implied,  of  both  the  grantor  and  the  grantee.  Now  it 
may  it  may  be  asked  whether  the  public  can,  by  any  im- 
plication, be  considered  as  consenting  to  such  a  restricted 
right  of  way,  as  that  now  under  consideration.  Perhaps 
it  will  be  answered  that  their  user  of  the  way  subject  to 
the  restriction  is  evidence  of  such  consent.  But  how  can 
an  acquiescence  on  the  part  of  the  public  at  large  be 
implied  from  circumstances  which  affect  only  a  hniited 
number  of  them.  Where  the  way  is  wholly  closed  at 
stated  seasons,  and  the  privilege  is  accepted  upon  such 
terms,  all  those  are  privy  to  the  exclusion,  who  can  ever 
benefit  by  the  right,  or  be  subject  to  the  consequences 
which  flow  from  it.  But  where  a  part  only  are  refused 
permission  to  traverse  the  way,  the  very  allowance  of 
that  privilege  to  the  others  negatives  their  assent  to  the 
exclusion  of  the  former ;  or  even  if  their  knowledge  of 
the  restriction,  and  their  consequent  acquiescence  in  it, 
is  at  all  events  to  be  presumed,  still  no  evidence  can  be 
produced  of  consent  on  the  part  of  those  who  are  ex- 
cluded. It  should  seem,  therefore,  that  there  cannot  be 
a  partial  dedication  of  a  highway,  inasmuch  as  there 
cannot  be  a  partial  assent  oil  the  part  of  the  public. 
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Bui  fiirther,  :Oiie  of  .th|B  essentU  properties  of  .a  high- 
^^j  18  exdaded  by  a  partial  dedication.  A  highway  is 
^  any  thoroaghfiure  which  is  open  to  all  the  king*s  sub^ 
jec^J"  If  the  way  be  not  open  to  all  the  king's  subjectf, 
it  caimot  be  deemed  a  h^hway.  For  this  reason  a  church- 
path  cannot  be  a  highway,  because  it  is  only  j^rojparo- 
Mamis.  And  the  whole  question  as  to  a  thoroughfare 
.tumsviqpoD  the  pcmit,  that  where  none  exists,  there  the 
'Wa^  cannot  be  open  to  all  the  people.  The  reason  of 
thb  distinction  between  public  and  private  ways  depends 
'^pon  the  liability  to  repair.  Where  all  partake  of  the 
benefit,  it  is  just  that  all  should  contribute  to  the  main- 
tenance of  that  from  which  the  benefit  arises.  Therefore 
the  parish  shall  repair  highways,  because  they  are  open 
16  all  the  king's  subjects.  And  for  the  same  reason,  the 
parish  shall  not  maintain  private  ways,  however  extensive 
the  use  of  them,  because  they  are  not  open  to  aU  the 
kiiig's  subjects.  In  the  case  of  a  partial  dedication  of  a 
way,  some  of  tiie  public  are  excluded  from  the  use  of  it ; 
and  as  the  benefit  received  is  not  general,  neither  shall 
ifae  liability  attending  it  be  general.  The  parish  shall  not 
be  charged  with  its  repairs.  Consequently  the  way  in 
question  cannot  be  a  highway.  If  the  locus  in  quo  in  the 
ease  of  Marquis  of  Stafford  v.  Coyney^  were  to  be  con- 
sidered a  highway,  the  occupiers  of  coal  mines  might  be 
rated  to  the  repair  of  a  road,  from  the  use  of  which  they 
were  arbitrarily  excluded. 

.  No  doubt  the  proprietor  of  the  soil,  upon  throwing 
open  a  new  road,  may  stipulate  that  certain  persons  shall 
not  pass  over  his  land;  and  if  he  use  the  necessary  pre- 
cautions, he  may  maintain  his  right  to  exclude  them. 
But  so  long  as  he  exercises  this  dominion  over  the  way, 
it  seems  repugnant  to  the  whole  law  regarding  highways, 
that  he  should  be  enabled  to  free  himself  from  the  charge 
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of  its  mAiittenanoe.  The  way  is,  in  euch  a  case,  a  privata 
one;  and  the  owner  of  the  boiI  may,  so  far  as  he  is  uiv- 
restrained  by  his  own  grant,  prohibit,  after  notice,  all  or 
any  passage  whatever.  For  any  obBtruction  therein,  tb« 
proper  remedy  will  be  by  action  on  the  case :  and  the 
parish  shall  not  be  burthened  with  its  repair. 

If  the  'origin  of  the  way  be  shewn  to  be  inconsbtent 
with  the  claim^of  the  public,  as  if  the  road  be  proved  to 
have  been  made  for  the  express  purpose  of  an  occupation 
road  only,  the  public^  right  is  rebutted  and  cannot  be 
sustained. 

In  the  before-mentioned  case  of  The  Marquis  of  Staf- 
ford V.  Coyney  {a),  which  was  an  action  of  trespass,  it 
appeared  in  evidence  that  several  persons  residing  at  Lane 
Cnd,  being  anxious  to  open  a  communication  between  that 
place  and  Weston  Coyney,  sent  a  petition  to  the  plaintiff 
(who  had  lands  lying  between  those  two  places)  for  his 
concurrence.  The  plaintiff's  agent  wrote  in  answer  "  It 
must  not  be  forgotten  that  Lord  S.'s  estate  through  which 
the  projected  road  is  wished  to  be  carried,  is  full  of  coals 
open  to  the  market,  and  in  course  of  being  worked.— 
Under  these  circumstances,  his  Lordship  considers  ths 
conveyance  through  this  estate,  of  coals  belonging  to 
other  proprietors,  to  be  quite  inadmissible;  and  if  any 
road  is  opened,  he  will  expect  that  a  prohibition  of  the 
carriage  of  such  coals  through  his  estate  shall  be  part  of 
the  plan.  It  will,  of  course,  be  understood,  that  Lord  S. 
considers  the  other  land-owners  fully  entitled  to  lay  the 
same  prohibition  on  the  conveyance  of  coab  through 
their  estates,  which  it  appears  necessary  to  stipulate  for 
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■  Us  own  cMe.''(a)    A  communication,   signed  by  se- 
icnl  inhalntents  of  Lane  End,  saying  ttiat  they  should 
be  i^ad  to  have  the  road  made  upon  the  terms  above- 
■MntiDiied,  was  afterwards  sent  to  the  plaintiff's  agent. 
The  road  was  accordingly  commenced;  that  part  of  it 
which  ran  through  the  plaintiff's  estate  was  made  by  him 
St  his  own  expence,  the  residue  was  made  under  the  su- 
periuteudcnee  of  the  surveyor  of  the  highways,  and  paid 
far  by  subscription.      None  of  the  other  land-owners 
insistipd  upon  any  prohibidon  as  to  coal-carts  passing 
throogfa  their  estates.     The  road  was  completed  and 
opened  to  the  public  in  October  1820.    About  a  year 
after  the  pUindff  caused  two  posts  to  be  erected,  one  at 
each  side  of  the  road  running  through  his  estate,  and  to 
one  of  these  a  chain  was  attached.   Several  instances  were 
proved,  in  winch  a  servant  of  the  plaintiff  had,  by  the 
directioos  rf  his  agent,  stopped  coal-carts  passing  along 
that  part  of  the  road,  by  putting  the  chain  across  it.    On 
the  part  of  die  defendant,  many  instances  were  proved^ 
in  whidi  ooal-carts  had  passed  along  the  road  in  question 
without  interruption,  and  it  did  not  appear  that  carts  or 
Gsrriages  of  any  other  description  had  ever  been  inter- 
rupted.   It  was  also  proved,  that  the  pUuntiff's  steward, 
when  appfied  to  on  the  subject  of  repairing  this  part  of 
the  road,  replied,  that  Lord  S.  would  having  nothing 
more  to  do  with  it,  and  that  the  parish  might  repair  it 
or  auffinr  it  to  be  indicted.    It  was  afterwards  repaired  at 
the  ezpenoe  of  the  parish,  and  statute  duty  was  done 
upon  it.    Upon  this  evidence  the  Court  held,  that  the 
way  was  not  (absolutely  at  least)  dedicated  to  the  public. 


(«)  Wbj  thoald  they  be  con-  misht  object  to  the  mrriage   of 

to  the  mm€  reitriction  ?  One  tornips,  and  so  on,  nntil  the  road 

Mas  who  grew  com,  night  siipn-  would  be  nearly  uieleie. 
late  for  its    czclnsion,    another 
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Two  of  the  Judges  seemed  to  think,  that  there  might  be- 
a  partial  dedication  of  a  highway,  and  that  this  was  such. 
But  they  all  agreed  in  the  right  of  Lord  S.  to  bring  hia 
action  of  trespass,  as  there  was  not  any  evidence  of  a 
geuerai  dedication. 

Thus  also  in  a  late  case,  arising  upon  a  presentment 
for  non-repair,  it  appeared  that  the  road  in  question  was 
originally  made  under  the  provisions  of  a  local  Act,  passed 
41  st  Geo.  3d.  By  a  clause  in  that  Act,  the  Conimissloncra 
were  directed  to  set  out  two  specific  private  roads  therein 
particularly  described,  which,  when  set  out,  were  to  be 
used  by  such  persons  only  as  were  entitled  to  use  an  old 
occupation- road,  running  in  the  same  direction  with  the 
latter  of  the  two  roads.  The  Commissioners  acting  in 
execution  of  this  power,  by  their  award  dated  June  27lh, 
1803,  set  out  the  road  in  question  as  one  of  these  two 
roads.  From  the  date  of  the  award,  however,  until  the 
finding  of  the  presentment,  the  road  had  been  used  by 
the  public  without  interruption,  as  a  carriage  way.  The 
question  was,  whether,  under  these  circumstances,  this 
was  a  public  road  which  the  parish  was  bound  to  repair. 
And  it  was  decided,  that  this  enjoyment  of  the  way  by 
the  public,  was  not  suRicient  to  constitute  it  a  highway, 
the  presumption  to  that  effect  being  rebutted  by  the  evi- 
dence of  the  award :  Abbott,  C.J.  observing,  "  It  was  in 
this  case,  as  appears  from  the  clause  in  the  local  Act, 
compulsory  on  the  owner  of  the  soil  to  permit  a  qualified 
passage,  viz.  to  all  persona  entitled  to  use  the  old  occu- 
pation-road. That  circumstance  distinguishes  tliis  from 
the  cases  dted.  If  thi^  be  a  public  road,  it  would  fullow 
that,  wherever  under  an  Inclosure  Act  an  occupation-road 
was  set  out,  and  it  happened  to  be  convenient  for  pas- 
sage, it  would  become  almost  immediately  a  public  road, 
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jDd  the  bnrdien  of  repairing  it  would  be  thrown  on  the 

Another  rule  which  frequently  defeats  the  dainis  of 
the  public,  ia  that  the  owner  of  the  fee  can  be  bound 
only  by  his  own  act;  and  that,  therefore,  if  the  locms  m 
jmo  has  been  in  lease  during  the  time  of  the  usage  thereof 
by  the  puUic,  his  right  will  not  be  lost  through  the  act  or 
nei^ect  of  his  tenant,  as  his  assent  cannot  be  impKed  from 
the  acquiescence  of  his  lessee. 

The  case  of  Woody.  Veal{b\  b  a  very  strong  deci- 
sion upon  this  point.  It  appeared  in  evidence,  that  as 
&r  back  as  living  memory  could  go,  the  locus  in  quo, 
which  was  csBed  Little  Abingdon  Street,  Westminster, 
had  been  used  by  all  persons  desirous  of  going  there ; 
and  that  in  the  1 1th  Greo.  Sd.  it  had  been  enumerated 
amongst  other  streets,  in  the  Act  of  Parliament  then 
passed  for  paving,  cleaning,  and  lighting  the  squares, 
streets,  &c  of  Westminster,  That  the  Commissioners  had 
recently  paved  and  lighted  it,  and  that  watchmen  had 
been  stationed  there.  On  the  part  of  the  plaintiff  it 
appeared  that,  in  the  year  1719,  a  lease  for  ninety-nine 
years  of  the  plaintiff's  premises,  including  the  yard  in 
dispute,  had  been  granted  by  the  then  owner  of  the  fee, 
which  having  expired  in  1818,  the  plaintiff,  in  1820,  hav- 
ing for  tweidy-four  years  previously  lived  in  the  neigh- 
bourhood, erected  a  fence  across  the  street,  which  caused 
this  action.  The  Lord  Chief  Justice  (Abbott)  left  it  to 
the  jury  to  say  whether  they  thought  there  had  been  any 
dedication  to  the  ipubWc  previously  to  1719;  telling  them 


(«)  Rex  V.   InhabiUnto  of  St      of  the  Parish  of  Enfield,  cited  t 
Benedict,  Cambridge,  1  B.  &  A.      Burn's  Justice,  8^1,  (24th  edit.) 
447.— i^ee  also  Rex  o.  lubabitaots         (6)5B.&A.454. 
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that  in  that  case  they  ought  to  iincl  for  the  defendant; 
but  if  not,  then  he  told  them,  that  there  could  be  no 
dedication  to  the  public,  except  by  the  owner  of  the  feej 
and  that  the  permission  by  the  tenants  for  ninety-nine 
years  could  not  bind  the  landlord;  and  that  the  circum- 
Gtance  of  the  lease  for  ninety-nine  years,  which  had  been 
proved,  explained  in  a  great  degree  the  use  by  the  pub- 
lic, as  not  being  referable  to  a  dedication  by  the  land- 
lord. Under  this  direction  the  jury  found  a  verdict  fur 
the  plaintiff.  And  upon  motion  for  a  new  trial,  the  rule 
was  refused,  all  the  Judges  considering,  that  the  direction 
to  the  jury  was  good  law,  and  properly  given. 

But  it  is  decided,  that  if  there  hath  been  a  frequent 
change  of  tenants,  during  the  period  when  the  public 
have  had  the  use  of  the  way ;  or  if  the  landlord  he  proved 
to  have  had  express  notice  of  the  public  being  in  the  oc- 
cupation of  the  way,  his  consent,  as  owner  of  the  fee, 
*  4    must  be  implied,  and  the  dedication  will  be  complete. 

Such  was  the  case  oi Rexr.  Barr{a),  which  was  an 
indictment  for  stopping  up  a  public  footway  leading  from 
Stoke  Newington  to  Islington.  The  way  passes  over  land 
which  belongs  to  the  Marquis  of  Northampton.  It  was 
proved  to  have  been  used  by  the  public  for  upwards  of 
fifty  years.  During  the  whole  of  that  time,  the  land  had 
been  occupied  by  a  succession  of  tenants.  One  of  these 
frequently  complained  to  Lord  Northampton's  steward, 
that  the  public  used  the  footway,  whereby  the  land  was 
injured;  but  no  action  was  brought  either  by  the  landlord  , 
or  tenant  against  any  one  who  used  it.  The  defendant 
had  lately  taken  a  lease  of  the  land  over  which  the  way 
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pnes,  and  inclosed  it  with  a  wall  ICs  Coinyel  coo!' 
iBidedy  that  die  abore  fiu^  did  not  establish  a  public 
right  of  way  orer  the  loau  ta  qmo,  as  the  user  proved 
htd  been  ezdnshFely  daring  the  occupation  of  aocccssive 
tpiianta,  whose  acquiescence  could  not  bind  the  lever- 
ikmer;  and  that  there  was  here  no  evidence  of  a  dedi- 
cation to  die  public  by  the  landlord,  who  alone  had  power 
Id  dedicate.  But  die  defendant  was  found  GmUy;  and 
ijord  EUemboromghf  C.  J.  obaerved,  that  "  After  a  long 
lapae  of  time,  and  a  frequent  change  of  tenants,  from  the 
notorHnia  and  uninterrupted  use  of  the  way  by  the  public, 
I  should  presume,  that  the  landlord  had  notice  of  die 
way  being  used,  and  that  it  was  so  used  with  his  concur- 
rence. In  this  case,  however,  we  have  express  evidence 
of  notice;  fer  notice  to  the  steward  was  notice  to  die 
landlord.* 

IshaOjost  add  a  case,  which  occurred  at  the  York- 
shire Summer  Assises,  182S,  which  is  illustrative  of  this 
question,  with  regard  to  the  extent  of  notice  suflScient  to 
bind  the  landlord.  The  facts  of  this  case  (a)  were  as 
follows: — The  closes  over  which  the  supposed  road  led, 
were  formerly  common-fields;  and  the  whole  of  the  town- 
ship was  die  property  of  Mr.  Duncombe,  who  inclosed 
the  open-fields,  without  any  Act  of  Parliament,  at  dif- 
ferent times  in  the  years  from  1804  to  1809.  Over  the 
common  had  been  various  tracks,  along  which  the  inha- 
bitants of  the  neighbouring  villages  had  been  accustomed 
to  pass;  and  on  the  inclosure  Mr.  D.  set  out  the  road  in 
question,  and  had  it  thrown  up  by  his  tenants,  under  the 
direction  of  the  surveyor  of  the  township.  But  as  die 
whole  of  die  township  belonged  to  Mr.  D.,  he  had  the' 
absolute  appointment  of  the  surveyor,  who  may  be  con- 

(  a  )  Dnncorobe  v.  Smith,  M.  S. 
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sidcred  as  his  servant;  and  Mr.  D.  had  the  sole  ordering 
as  to  the  repair  of  the  roads,  and  of  course  might  have 
all  the  roads,  private  as  well  as  pubhc,  repaired  as  he 
should  think  fit.  Tlie  way  in  question  was  of  use  to  the 
occupation  of  several  of  Mr.  D.'s  farms,  for  carrying  lime 
and  for  other  purposes;  but  it  seems  to  have  been  used 
by  other  persons  without  interruption  from  the  inclosure 
till  1822.  But,  notwithstanding  that  during  the  whole 
time  it  was  in  a  very  bad  state  of  repair,  no  indict- 
ment was  ever  sought  to  be  presented  for  the  non-repair 
thereof.  Moreover,  during  the  whole  of  the  period  up 
to  1822,  the  lands  were  in  lease,  to  a  man  named  Sig- 
worth,  and  after  his  death  to  his  son;  and  when  Mr.  Dun- 
combe  came  into  possession  of  the  farm  in  1822,  he 
erected  the  obstruction,  the  removing  of  which  was  the 
alleged  trespass.  The  plaintiff'  did  not  oppose  the  claim 
to  a  footway,  but  maintained  that  there  was  no  right  to 
a  carriage  road;  under  both  of  which  ways  the  defendant 
had  justified.  But,  notwithstanding  the  leases,  and  the 
other  circumstances  above  mentioned,  it  was  held,  that 
the  length  of  possession  by  the  public  with  the  knowledge 
of  the  plointiff,  was  sufficient  evidence  of  a  dedication  by 
him  to  the  public.  In  which  decision  bis  Counsel  (one 
of  whom  was  Sir  James  Scarlett)  fully  acquiesced;  and 
no  attempt  was  made  to  set  aside  the  verdict. 


Where  the  right  of  soil  is  in  the  Crown,  the  ex^preas 
consent  of  the  Crown  must  be  obtained,  to  establish  a 
public  right  of  way;  or  in  other  words,  a  dedication  can- 
not be  implied  as  against  the  Crown.  This,  at  least,  , 
seems  to  be  the  only  principle,  upon  which  the  argument 
of  Mr.  Justice  Bayley,  as  to  the  point  of  dedication,  in 
the  case  of  Harjicr  v,  Charlctwortk  (a),  can  be  reconciled 
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olber  authorities ;  for  it  can  hardly  be  said^^ihat  the 
hems  im  quo,  in  that  case,  was  in  lease;  the  phuntifi*  be- 
ing merely  an  occupant  at  witt^  who  was  not  possessed  of 
die  smallest  title  as  against  the  Crown,  not  eten  a  lease 
6om  year  to  year. 

I  come  now  to  the  second  point,  viz.  How  fiur  tiie 
eonsent  of  the  public  is  requisite^  to  complete  tiie  dedi- 
cation. This  consent  is,  in  general,  the  foundation  of  the 
proceeding,  as  the  question  arises  upon  actual  user  by 
the  public.  And  so  far  the  subject  involves  littie  diffi- 
culty. But  roads  require  to  be  kept  in  good  repair,  and 
therefore,  more  depends  upon  the  question  of  dedication, 
than  the  mere  right  of  the  public  to  pass  along  the  way; 
I  mean^  who  is  to  be  at  the  charge  of  its  maintenance.  If 
the  dedication  be  established,  the  public  ought  certainly 
to  pay  the  ezpences  of  the  road,  of  which  they  have  ob- 
tained the  benefit.  But  is  the  parish  to  be  obliged  to 
repair  every  way,  which  may  be  thrown  open  to  the  pub- 
lic, and  which  might  often  be  purposely  opened  by  the 
owner,  in  order  to  relieve  himself  from  the  expence  of 
Impairing?  Is  the  parish  to  have  no  voice  in  the  matter-^ 
no  means  of  refusing  the  obnoxious  gift?  I  find  no  cases 
which  are  decisive  upon  this  point.  One  great  difficulty 
whidi  occurs,  is  as  to  the  mode  by  which  the  election  and 
consent  of  the  parish  can  be  testified. 

Mr.  Justice  Bayley  has  made  some  observations  upon 
dus  question  in  the  case  of  Rex  v.  The  Inhabitants  qf 
St.  Benedict,  Cambridge  {a).  He  says,  **  I  do  not  ac- 
cede to  the  doctrine,  that  because  there  is  a  dedication 
of  the  road  by  the  owner  of  the  soil  and  the  public  use 


(«)  4B.&  A.447. 
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it,  that  the  parish  is  therefore  bound  to  repair.  I  think 
there  ought  to  be,  in  addition  to  that,  evidence  of  an 
acquiescence  by  the  parish  in  that  dedication.  In  the 
case  of  bridges,  there  always  is  vhat  is  to  be  considered 
as  an  acquiescence  by  the  county.  The  county  is  not 
liable  except  for  bridges  made  in  highways;  the  making 
of  the  bridge,  and  thereby  obstructing  the  road  while  the 
bridge  is  making,  maybe  treated  as  a  nuisance  (a),  and 
the  county  may,  if  it  think  fit,  stop  its  progress  by  in- 
dictment, and  the  forbearing  to  prosecute  in  that  way, 
IB  an  acquiescence  by  the  county  in  the  building  of  the 
bridge.  But  in  the  case  of  a  parish,  they  have  no  power 
to  prevent  the  opening  of  a  road,  or  to  obstruct  the  pub- 
lic use  of  it.  It  would  be  most  unjust,  if  by  the  public 
use  of  what  vas  at  first  a  private  road,  the  burthen  of 
repairing  it  could  be  removed  from  the  persons  to  whom 
the  use  of  it  was  at  first  confinL'd,  and  cast  upon  the  pa- 
rish. Admitting,  therefore,  that  in  this  case  there  was  a 
dedication  to  the  public,  and  that  the  road  was  found  to 
be  a  public  benefit,  (which  I  am  not  sure  is  the  case) 
think  that,  in  consequence  of  the  want  of  some  act  of 
acquiescence  or  adoption  by  the  parish,  they  are  not 
liable  to  the  repair  of  the  road." 

It  is  not  easy  to  see,  how  we  can  separate  between  the 
consent  of  the  public  and  the  concurrence  of  the  parish. 
All  highways  are  for  the  benefit  of  the  people  at  large, 
in  whatever  part  of  the  kingdom  they  may  inhabit.  And 
though  each  parish  is  bound  to  repair  its  own  ways,  yet 
the  burthen  is  the  same  upon  all  other  parishes;  and 
there  seetns  no  reason  why  any  one  of  them  should  be 


(  ■ )  Bui,   far   Ihu  piirtioae,    ii      CRnnol  indict  a  bridge,  wliicli  ii 
«««i  be  ■  nuiMnre.    Tlie  county      pntilic  iitililv. 
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llmred  m  veio  as  to  the  estabUshment  of  new  ways,  wliicbt 
B  tbe  rerj  uaer  thereof  by  the  pubGc,  are  eyideoced  to 
be  of  general  advantage.  If  a  way  be  voluntarily  traTeraed 
bjtiie  peofde  at  large,  it  must  be  presumed  to  be  bene- 
fieU  to  diem;  if  it  be  of  benefit,  the  law  jusdy  charges 
die  parish  with  its  reparation*  It  is  almost  a  contradiction 
m  terms,  to  say  that  die  parish  can  dissent  firom  a  way, 
lAkh  the  pnUic  have  appropriated*  The  principle,  upon 
whidi  the  liability  to  repair  is  founded,  is,  that  the  public 
shall  be  aft  the  expence  of  keeping  in  good  order  their  own 
ways.  The  parish  is  selected  only  as  the  meoM  whereby 
that  cbarge  can  be  efiected*  Wherever  a  way  is  become 
s  public  way,  dien  the  parish  must  maintain  it,  as  die 
sgent  &fr  the  people.  Therefore,  the  intervention  of  the 
parish,  as  m  parish,  is  not  until  after  the  public  nature  of 
the  way  is  otaUished.  That  is  done  through  its  adop- 
tion by,  and,  as  a  necessary  consequence,  its  utility  to, 
the  people  at  large.  Upon  principle,  then,  the  concur- 
rence of  the  parish  is  not  requisite;  and  in  practice  it  is 
difficak  to  see  how  its  dissent  could  be  made  manifest. 

Mr.  Justice  Bayley  instances  the  case  of  bridges;  and 
argues,  that  as  the  county  has  a  power  of  indicting  a 
newly-erected  bridge,  so  the  parish  should  have  the  pri- 
vilege of  negadving  the  dedication  of  a  highway.  The 
two  cases,  however,  are  by  no  means  parallel.  A  public 
bridge  is  that  which  is  erected  in  a  highway ;  if  it  be  not 
required,  its  erecdon  is  an  obstrucdon  of  the  way,  and 
maybe  indicted;  if  it  be  beneficial,  the  county  shall  re- 
pair it.  But  under  all  circumstances,  the  passage  over 
the  bridge  is  a  matter  of  necessity,  not  of  choice.  No 
one  can  traverse  the  highway  without  passing  along  the 
bridge;  and  it  follows,  that  its  user  by  the  public  is  no 
evidence  of  their  consent  to  its  erection,  nor  any  criterion 
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of  its  utility.  But  if  a  bridge  be  of  public  ulility,  and 
used  by  llie  public,  tliey  are  obliged  to  repair  it,  thougU 
built  by  an  individual:  aliter,  if  built  by  him  for  his  own 
benefit,  and  so  continued,  without  public  utility,  though 
used  by  the  public.  And  if  a  bridge  built  by  an  indi- 
vidual, and  dedicated  to  the  cotntnunity,  is  not  what  id 
peems  to  be,  but  is  of  imperfect  and  inartificial  construct 
tion,  the  public  may  reject  and  indict  it  for  a  nuisance^ 
after  discovering  the  cheat,  though  their  previous  conduct 
might,  luider  different  circumstances,  have  amounted  to 
an  acceptance  (a).  And  if  a  bridge  is  thrown  over  a 
highway,  and  the  public  derive  no  benefit  from  it  greatetf 
than  they  enjoyed  before  it  was  built,  the  builder  is  bound 
to  repair  it  (ft). 

But  very  diSerent  from  that  of  a  bridge  is  the  situadon 
of  a  highway.  No  necessity  exists  to  compel  the  peoplo 
to  the  use  of  it.  Their  adoption  of  it  is  an  act  purely 
voluntary;  and  instead  of  being  a  doubtful  criterion  of 
its  utility,  is  a  decisive  proof  to  that  effect.  The  different 
nature  of  the  evidence  required,  then,  is  the  sole  cause 
of  this  distinction  between  highways  and  bridges.  If 
bridge  be  of  public  utility  the  county  cannot  refiise  tQ 
maintain  it,  neither  can  they  indict  it;  if  a  highway  be  of 
public  utility,  the  parish  must  repair  it.  But  in  the  one 
case  the  fact  of  the  benefit  derived,  is  proved  by  the  very 
act  which  brings  the  way  into  existence;  whereas,  in  the 
other  case,  additional  evidence  is  required. 

Mr.  Justice  Bayley  appears  to  have  argued  from  the 
defenceless  situation   of  the   pariah.      If,  however,   tha 


(a)  Rex  t.  The  Inhabitanri  of         (b)  Rex e.  KerrisOD,  SH.d^S. 
Weit   Riding,  Yorkatiire,  i  EmI,      516. 
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kw  be  defisctm  in  the  proteelion  affbided  to 
it  psridby  ito  deficieiicy  is  giip]died  by  the  kte  Ifif^wvf 
Aet(a)9  wfaidi  ptoridee  for  the  extiiieCioii  ci  flnch  high* 
•i|B  JB«M  not  «f  general  adTaatoge. 


8B0imiMbT>-Higfaway8  may  be  cfeated  by  Timpke 
Artiy  Lulenn  u  Acta,  or  odiar  Ado  of  Parlinnent,  co»- 
tiiiMig  specific  enectmenti  for  luch  purpooca (6).  The 
iIBifily  of  4lMse-wa^  wmmtf  of  course  dispend  updll  die 
tttoes  of  die  efmMuntU,  i»  die  mqpeedfie  Ads  by  wMcik 
di^aie  hrooght  into  existence*  '  '" 

The  prorinons  contained  in  any  such  Ad,  must  be 
stiicdy  eomp&ed  widi,  before  die  way  can  be  established, 
or  die  fiaUfity  to  repair  it  be  enforced.  Therefore  where 
noCioes  were  leqnired  to  be  given,  but  appeared  not  to 
hare  been  gifen,  the  proceeding  under  the  Ad  was  held 
to  bein¥aEd(c). 

In  one  caae(il),  a  railway  was  made  under  audiority 
of  an  Ad  of  Parliament,  by  which  the  proprietors  were 
incorporated;  and  by  which  it  was  provided  diat  the 
pubGc  shoold  have  the  beneficial  enjoyment  of  the  same. 
The  Company  having  determined  to  render  one  branch 
of  die  raiL-road  impassable,  caused  the  iron  tram-plates 
diereon,  for  a  space  of  several  hundred  yards,  to  be 
ttken  np,  and  diereby  destroyed  that  branch.  An  appE- 
eation  was  thereupon  made  to  die  Court  of  King's  Bench, 
bt  a  wflwkfaiwtff  to  compel  the  Company  to  re-instate  the 


(«)  56  Ge».  S.  c.  68.   See  poet,  HasUogfieM,  S  M.  &  8.  558. 
Cfciftu  V.  (4)   Res  ••  The  Serera  sad 

( I)  See  Saldiie  e.  OiecBwood,  Wje  Railwaj  Coapuiy,  S  B.  ft  A. 

•Nte,58S.  S46. 

(O  Rex  •.  Tto  MMbitnU  of 
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nilwEj.  Holroyd,  J*  said,  ''  It  is  a  public  highway,  to 
be  used  in  a  particular  mode."  And  all  the  Judges  agreed 
that  for  the  offence  complained  of,  the  Company  had  ren- 
dered themselves  liable  to  be  indicted.  But  because  thai 
remedy  was  not  so  effectual,  as  the  one  by  mandamuSf  and 
fu.  the  Court  were  of  opinion,  that  the  circumstance  of  the 
Corporation  being  liable  to  an  indictment,  was  no  objec- 
tion to  die  granting  of  a  mandamus,  tiie  rule  to  that  efr 
feet  was  made  absolute.  And  Abbott,  C.  J.  said,  "  The 
writ  9hoold  be  to  re-instate  and  lay  down  agaiuj  but  not 
to  maintain  the  tram-road*" 


[    Hd    ] 


CHAPTER   IV, 

AS  TO  THE  UABIUTY  TO  REPAIR  A  HIGHWAY. 

Jb  OR  die  purpose  c^  elucidating  this  important  and 
practical  branch  of  our  subject,  we  shaU  have  to  consider 
it  under  three  distinct  heads:  Ist,  As  it  regards  high- 
ways in  general;  2dij,  As  it  regards  turnpike  roads; 
and  Sdly^  As  it  regards  public  bridges. 

The  Legislature  has  by  no  means  been  remiss  in  afford- 
ing its  aid  to  the  common  law,  for  the  purpose  of  assbt^ 
ing  and  en&rdng  the  reparation  and  improvement  of 
the  public  roads ;  wisely  deeming  them  of  the  greatest 
moment  to  the  welfstfe  of  a  commercial  state.  To  this 
end,  many  enactments  have  been  made  for  the  better 
regulating  the  repair  of  highways  in  general*  And  a 
disdnct  class  of  ways  has  been  created  under  the  appel- 
lation of  turnpike  roads^.  Until  lately,  indeed,  these 
would  hardly  have  fallen  within  the  scope  of  the  present 
Treatise,  as  the  Acts  respecting  them  were  merely  private, 
and  confined  in  their  operation  to  a  particular  district. 
But  as  a  general  and  public  law  is  now  in  force  for  the 
management  of  all  turnpike  roads,  the  practical  utility, 
if  not  the  systematic  arrangement  of  this  work  requires, 
that  it  should  be  here  fully  detailed.  And  since  it  is 
by  the  application  of  a  new  principle  of  repair  that  high- 
ways are  converted  into  turnpike  roads,  the  latter  w31 
require  to  be  distinctly  considered. 

Again. — At  the  common  law  the  liability  to  repair  a 
public  bridge  is  diflferent  from  that  which  applies  to  high- 


70 


AS  TO  TRB  LIABILITY 


ways  in  general,  and  peculiar  statutory  provisions  have 
been  passed  for  the  regulation  of  public  bridges.  There- 
fore ahhough,  as  in  all  other  respects  the  law  with  respect 
to  highways  in  general  and  public  bridges  is  the  same, 
what  is  laid  down  in  the  other  parts  of  this  Treatise  is 
equally  applicable  to  both,  such  a  union  ia  not  feasible 
upon  the  question  of  repair  ^  and  in  the  present  Chapter* 
they  must  be  separately  discussed. 

Section  I. 

The  law  of  repair,  as  it  regards  highxoays  in  general. 

For  the  purpose  of  solving  this  part  of  our  subject,  a 
further  analysis  will  be  necessary  ;  and  we  must  treat  of 
1st,  The  general  common-law  liability  to  repair:  Sdly,  The 
liability  of  those  who  are  bound  to  repair  by  reason  of 
inclosure,  or  by  prescription :  and  3dly,  The  statutory 
provisions  relating  to  the  subject;  which  may  be  said  to 
be  supplementary  to  the  common  law. 


First. — As  to  the  general  common-laio  liability  to 
repair. 

It  seems  to  be  agreed  that  of  common  right,  that  is,  by 
the  common  law,  the  general  charge  of  repairing  all  high- 
ways lies  on  the  occupiers  of  the  land  in  the  parish,  where- 
in theyare(o).  Thus  Mr.  Justice  Twisden  decided  (i), 
that  every  parish  of  common  right  ought  to  repair  the 
highways  ;  and  no  agreement  with  any  person  whatever 
can  take  off  this  charge,  which  the  land  lays  upon  them. 
And  this  is  fully  confirmed   by  Lord  Hale,  in  Austins 


ia)  1  Roll,  Ab.  390. 
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(kti(a).  See  ako  Bex  v.  InhabiiatUs  of  MarUm  {b\ 
iriiere  it  is  laid  down,  that  of  oommon  right  parishes  are 
bound  to  repair. 

Therefore  in  the  case  of  Rex  ▼•  The  Mayors  ^e.  of 
Warwiei  {e),  in  which  the  defendants  were  indicted  for 
not  repairing  the  way  to  a  church ;  and  the  indictment 
did  not  set  forth  how  they  became  Uable,  but  only  that 
they  oug^t  to  repair;  it  was  held  naught,  because jmnul 
facie  and  regularly  the  parish  or  county  ought  to  do  it 
of  common  ri^it. 

An  indictment  for  non-repair  must  always  be  laid 
against  the  parish  generally ;  and  when  one  was  brought 
against  the  oferseers,  it  was  quashed;  the  overseers  not 
being  boond  to  repair  the  wajrs,  but  only  to  give  notice 
to  the  parish  to  come  and  repair  them  (d). 

In  Rex  Y.  The  ParUh  of  Ragky  {e\  Lord  C.  J.  Holt 
said,  **  The  parish  of  common  right  ought  to  repair  their 
highways  ;  but  by  prescription  one  parish  may  be  bound 
to  repair  the  way  in  another  parish.'* 

It  has  been  laid  down,  that  the  parish  is  liable  to  be 
indicted  cmly  if  the  road  be  out  of  repair ;  for  it  is  no 
indictable  ctfence,  that  the  road  is  very  muddy,  and  so 
parrow  that  people  cannot  pass  over  it  without  danger  of 
their  lives,  unless  it  also  adds,  that  it  is  out  of  repair  (/)• 
In  opposition  to    this  principle,   it  was  said  by  Lord 


(  «)  1  Veotr.  1  as,  189.  (  «  )  1<  Mod.  409. 

(»)Aiidr.«76.  (/)  RcgiMi   v.    Inhabitants   of 

(c)  9 Show.  101.  Stretford,  S  Ld.  Raym.  1169. 

(4)  Res  «.  DixoD  and  HoUis, 
12Blod.l98. 
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Kenyon  (a),  that  the  same  persons  who  arc  liable  tol 
repair  a  public  bridge,  will  be  also  liable  to  widen  it,  if  ■ 
the  exigencies  of  the  public  should  require  nn  enlHrge>l 
ment  of  the  road.  But,  as  we  shall  see  in  the  3d  sectionfl 
of  this  Chapter,  this  dictum  has  been  over-ruled  by  j 
later  decision. 


So  strong  and  binding  is  the  liability  of  the  parish  to 
repair  their  highways,  that  if  others,  before  liable,  be- 
come unable  to  efTect  the  repairs,  and  bo  the  discharge), 
which  was  interposed  between  the  parish  and  that  liabili^ 
is  withdrawn,  the  old  burthen  revives.    This  was  decided 

by  Lord  C.J.Holt,  in  the  case  of  Young  v. (6), 

where  he  said,  that  the  inhabitants  of  every  parish  of 
common  right  ought  to  repair  the  highways ;  and,  there* 
fore,  if  particular  persons  are  made  chargeable  to  repur 
the  said  ways  by  a  statute  lately  made,  and  they  become 
insolvent,  the  Justices  of  Peace  may  put  that  charge  upon 
^he  rest  of  the  inhabitants. 

Upon  the  same  principle,  upon  which  the  burthen 
reverts  to  the  parish  when  those  persons  who  are  hound 
by  prescription  or  otherwise  to  repair  the  ways,  are  not 
able  to  cflect  such  reparation;  the  common-law  liabiUty 
re-attaches  upon  the  parish,  when  an  inferior  district^ 
which  has  been  accustomed  to  maintain  its  own  ways,  w 


(a)  RcNc.  InbabiUQIsof  Cum* 
berlond,  6T.  R.  t9«. 

(A)  1  Ld.  Raym.  715— and  «ee 
Rex  •.  Inbabilanti  of  Oxfotd- 
tUire,  4B.  Sc  C.  194— wbicli  wu 
the  caw  of  *  biidge,  buill  by  tru>- 
leeg  under  an  Act  of  Parliamiuil ; 
and  yet  tbe  couuly  wai  causidercd 
aibonnd  to  rupur— And  all  ihe 


Jadgei  agreed,  that  eveo  if  thera 
nerc  an  aiuiliary  fnud,  yd  tha 
county  would  bo  cbai^able,  and 
mtut  have  tLeir  remedy  over  againit 
the  lrusteB>>  It  may  bete  be  ob- 
served, (hat  the  principta  relating 
to  liridgtB  aie,  in  geaeral,  mw- 
Itgaai  10  lUOBC  wbich  B|i[>ly  to 
higliwajt. 
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tptedfrom  tie  repair  of  a  pvticular  itwd  withio  id 
This  point  was  deoded  in  ^x  r.  71k  im- 

of  SheffieiJ  ( a  ).  Tlie  case  vos  ^hortJ;  this. 
mfaabitantH  of  the  lovosbip  of  Sheflietd  had  imine- 
been  accastomed  to  repair  their  own  bigbwajc. 
But  they  were  expres&lv  exempted  by  an  Act  of  Par- 
Bment  from  the  repairs  of  the  way  in  question,  which 
ftas  a  new  road  set  out  under  the  provisions  of  that  Act. 
It  was  argued  on  behalf  of  the  parish  of  Sheffield,  that 
where  the  inliabitante  of  a  (ownfibip  hate  been,  from  linie 
bound  to  repair  the  ways  which  run  through 
i^  such  a  custom  is  equivalent  to  the  common-law  right  by 
which  parishes  are  bound  to  the  repairs  in  other  places  ; 
and  renders  that  township  liable  to  all  the  consequences 
rhich  flow  to  a  parish  from  the  common-law  obligation. 
The  judgmcJit  delivered  by  Mr.  Justice  Aslihurst,  in 
bvor  of  the  township,  is  so  well  deserving  of  attention, 
uid  so  dearly  delineates  the  principles  of  the  law  upon 
this  subject,  that  I  shall  make  no  excuse  for  transferring  it 
to  ihc^e  pages.  He  observed,  "  The  question  is  whether 
the  inhabitants  of  the  pariih  of  Sheffield  are  bound  to 
repair  a  road  lying  in  the  lowuship  of  Sheffield.  ThJa 
doubt  arises  on  an  Act  of  I'arliament  passed  in  the  I9th 
year  of  this  reign.  Before  the  passing  of  this  Act  the 
township  used  to  repair  all  the  highways  lying  within  tlicir 
di&trict }  but  in  this  Statute  there  ia  a  particular  proviso, 
by  which  it  is  enacted,  '  That  no  person  or  persons 
'  dwelling' within  the  township  of  Sheffield  shall  be  liable 
'  to  perform  any  statute  work  in  repairing  that  part  of 
'  the  road  leading  through  Sheffield  Park,  or  contribute 
*  any  money  towards  repairing  the  same.'  This  being 
the  case,  the  question  is,  whether  or  not  the  rest  of  the 
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pamli  are  bound  to  repair?  Now  it  is  an  incon trove rtible' 
position,  that  by  the  general  law  of  the  land  the  parisli 
at  large  Ja  primd  facie  bound  to  repair  all  highways 
lying  within  it,  unless  by  prescription  they  can  throw  the 
onus  on  particular  persons  by  reason  of  their  tenure :  buf 
when  that  is  the  case,  it  is  by  way  of  exception  to  the 
general  rule.  It  was  argued  at  the  bar,  as  if  a  parisb 
was  only  bound  to  repair  by  a  particular  custom,  whereas 
it  is  a  common-law  oHtu  for  the  public  benefit;  and,  there* 
fore,  where  no  other  persons  are  bound  to  repair,  the 
parish  must  do  so  ex  necessilate.  This  manifestly  ap- 
pears from  the  different  forms  of  indictments,  against  the 
parish  in  general,  or  a  township  in  particular.  In  the 
former  there  is  no  other  allegation,  than  that  the  roait 
lies  within  such  a  parish,  and  that  the  inhabitants  of  it 
are  bound  to  repmr.  But  when  the  indictment  is  against 
a  township,  or  particular  persons,  it  must  allege,  thai 
from  time  immemorial  they  are  bound  to  repair ;  which 
shews  that  the  particular  allegation  is  not  necessary^ 
where  they  are  bound  by  the  general  law.  If  nothing 
had  been  said  in  this  Act  of  Parliament  about  the  rejiaiv 
of  the  roads,  e;xcepting  that  they  should  afterwards  be- 
come highways  to  all  intents  and  purposes,  the  onus  ot 
repairing  must  by  operation  of  law  have  fallen  on  the 
parish  at  large  (a).  But  inasmuch  as  the  township  id 
exempted  from  this  burthen  by  the  express  woi-ds  of  the 
Act,  it  must  necessarily  fall  on  the  rest  of  tlie  parish. 
Perhaps  this  was  not  in  the  contemplation  of  the  Legis- 
lature at  the  time  of  passing  this  Act ;  but  we  do  not  {^6 
on  the  intention  of  the  Legislature.    They  have  expressly 


(  a)  NoL  on  the  parisb  but  on  occiirrcd,  and  wis  drciJed  in  Kcs 
the  township— Oic  laller  brin^  v.The  ItihabitRnMorNethcrlhoiig, 
IHMt  a  pamli.    TliU  very   jioiai      9  Bain,  &  Aid.  179. 
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matted  that  die  townthip  tball  not  be  liable;  and  there- 
fae  €be  reat  of  the  parish  muBt  be  so  ex  nceessiiaie.*^ 

The  obKgatiop  upon  the  inhabitants  of  the  pariah  to 
repair  their  highways  is  so  conclusive,  that  an  indict* 
■ent  stating  that  particular  persons  ought  to  repair,  with- 
eot  aveniog  a  speeial  cause  for  charging  them,  is  bad. 
It  must  shew  kawihey  are  bound;  and  it  is  not  enough 
to  shew  that  diey  immemorially  ought  to  repair;  it  should 
be  diewn  that  they  have  lepaired(a). 

The  parish  cannot,  by  any  act  of  their  own,  relieire 
themselYCs  from  their  responsibility  to  the  public,  for  the 
maintenanoe  of  the  highways  within  their  limits.  Ac- 
oordii^y  it  has  been  dedded,  that  no  agreement  with 
any  person  fer  the  making  of  the  repairs,  can  exonerate 
the  parish  from  their  own  common  law  obligation :  and 
that  an  iodictment  against  an  individual  or  a  corporation 
for  not  repairing  a  highway,  which  by  virtue  of  a  certain 
agieemeot  they  are  bound  to  do,  is  bad  (6). 

And  where  a  statute  enacted,  that  the  paving  of  a 
particular  street  should  be  under  the  care  of  Commis- 
sioners, and  provided  a  fund  to  be  applied  to  that  pur- 
pose; and  another  statute  which  was  passed  for  paving 
Ae  streets  of  the  parish,  contained  a  clause,  that  it 
should  not  extend  to  the  particular  street.  It  was  held 
that  the  inhabitants  of  the  parish  were  not  exempted 
from  their  common-law  liability  to  keep  that  street  in 


(c)  Rex  «•  Inhabitants  of  Great  gina  v,  Scott,  2  Lord  Raym.  9Si. 
Brongbton,  5  Bnrr.  S700 ;  and  see  (  6  )  Per  Twisdeo,  J.  1  Vent  90, 

Rts  «.  Inhabitants  of  Penderryn,  and   Rex  «.  The  Mayor,  &c.  of 

f  T.  R.  513.— Rex  v.  Inhabitants  Liverpool,  3  Ea&t,  86. 


of  Nile  End,  Sty.  163;  and  Re- 
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repair;  and  thai  the  duty  of  repairing  might  be  impose J 
upon  oChcrs,  and  the  parish  still  be  liable  ;  and  that  the 
pariah  was  under  the  obligation,  in  the  first  ingtancc, 
of  seeing  that  the  street  was  properly  paved,  and  might 
Eeck  a  remedy  over  against  the  Commissioners  ( a ). 

The  strongest  instance  which  eidsts,  as  to  this  prima 
facie  hability  of  the  i)arisih,  is,  where  a  highway  has  been 
converted  into  a  turnpike  road  and  placed  under  the 
management  of  trustees,  with  a  power  to  collect  tolls  to 
be  applied  to  the  repairs;  m  which  case  it  is  decided, 
that  if  the  way  be  out  of  repair,  the  parish  {or  town- 
ship, as  the  case  maybe)  are  the  07f/^  persons  who  are 
liable  to  he  indicted,  and  must  seek  their  remedy  over 
against  the  trustees.  In  the  case  alluded  to  ( A ),  the 
Local  Turnpike  Act,  for  diverting,  altering,  widening, 
repairing  and  amending  the  road  in  {]Uegtion,  enacted, 
that  the  lands  &c.  purchased  by  the  trustees  should  be 
made  use  of  and  converted  into  and  be  made  part  of  the 
said  road,  in  such  manner  as  the  trustees,  or  any  seven 
or  more  of  them,  should  think  convenient  and  proper. 
Aiid  that  the  lands,  so  to  be  converted  into  and  made 
part  of  the  said  road,  should  be  suRiciently  ditched  and 
fenced  out  for  that  purpose,  and  from  time  io  lime  re- 
paired out  of  t/ie  money  arising  by  virtue  of  that  Act, 
bij  such  person  or  persons  as  such  trustees,  or  any  'seven 
or  more  of  tliem,  should  order,  direct  or  appoint;  and 
tiiat  the  new  road  should  to  all  intents  and  purposes 
from  thenceforth  become  and  be  deemed  and  taken  to 
be  a  puhUc  highway.     The  Act  contained  a  proviso  that 


(o)  Km  r.  The  InhabitanW  of  therlhonB,  t  Barn.  &  Aid.   179; 

Saint  George,    Hanover   Square,  and  ice  iiex  o.  Inimliluiits  ofOn- 

9C)un|ib.  SM.  t'urdiliirr,  4  B.  ftC  191,  aud  auU:, 

1 6  )  Ren  n.  Iniiabilanlf  of  Nf-  I'-gc  ?-',  uolt  ('•). 
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mdiing  therein  8houM  be  construed  to  be  a  discliarTe 
flf  any  countj",  parish,  township,  &c.  from  the  perform- 
ance of  statute  work  upon,  or  otherwise  repairing  any 
road,  bridge,  &c.  vhich  they  or  any  of  them  respec- 
tively had  been  accustomed,  or  of  right  ought  to  re- 
pair, by  reason  of  the  tenure  of  any  land?,  or  hy  ancient 
usage  or  otherwise,  but  that  all  and  every  such  road, 
bridge,  &c.  should  thereafter  be  kept  in  repair  by  such 
county,  parish,  township,  &c.  as  theretofore  the  same 
respectJTcIy  had  been  kept  in  repair.  The  township  were 
bound  by  prescription  to  the  repair  of  their  highways. 
But  it  was  contended  that  the  trustees  were  hable  under 
the  provisions  of  this  Act  in  exemption  of  the  township ; 
or  at  any  rate,  that  the  parish,  and  not  the  township, 
ought  to  have  been  indicted.  Sed  per  Abbott,  C.  J. 
"  By  the  general  rule  of  law,  the  inhabilanta  of  any  disr 
Irict  vbo  were  liable  to  the  repaii'  of  all  the  roads  there, 
previously  to  the  introduction  of  a  new  highway,  arc  also 
liable  to  the  repair  of  that  highway.  And  the  same  rule 
extends  to  county  bridges ;  for  the  statute  which  passed 
to  limit  the  liabiHty  of  the  county  to  those  cases  only 
where  the  new  bridge  is  substantially  built,  shews  euIH- 
ciently  that,  by  the  common  law,  they  would  otherwise 
be  liable  to  the  repair  of  all  new  bridges  which  might 
he  erected  within  their  district.  Then,  !n  this  case, 
there  is  a  new  highway  brought  into  the  township  of 
Netherthong.  And  it  follows  that  the  inhabitants,  who 
by  the  prescription  stated  in  the  case,  are  in  effect  placed 
in  the  same  situation  as  that  of  the  inhabitants  of  a  pa- 
riah, are  liable  to  the  repairs  of  this  new  highway.  And 
the  proviso  in  the  Local  Turnpike  Act  expressly  aaya, 
that  nothing  therein  contained  shall  exempt  them  from 
the  liability  which  belongs  to  them.  Then,  can  the 
clause  which  binds  the  trustees  to  repair  make  any  dif- 
ference.     It  is  strange,  if  the  trustees   are   liable,  that 
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in  the  multitude  of  Turnpike  Acts,  almost  all  of  which 
must  contain  similar  provisions  to  the  present,  no  case  haa 
yet  occurred  of  any  indictment  being  preferred  against 
persons  in  that  situation.  I  think,  therefore,  that  tlie 
trustees  arc  not  hable  by  way  of  indictment,  and  tliat  tha 
only  persons  who  are  so  liable  are  the  present  defend- 
ants." And  Batfleif,  J.  observed,  "  I  think  that  the  tolls 
in  this  case  are  only  an  auxiliary  and  subordinate  fund,' 
and  that  tiie  persons  whom  the  public  have  a  right  to 
hold  liable  are  the  inhabitants  of  the  township,  who  may 
afterwards  apply  to  this  Court  for  relief,  under  the  SSd 
clause  of  the  General  Turnpike  Act." 

I  shall  just  mention  in  this  place,  as  a  consequence 
from  this  common-law  liability  of  the  parish  to  repair 
their  ways,  that,  if  they  can  throw  the  burthen  upon  any 
others,  it  must  be  done  by  a  special  plea ;  for  under  the 
plea  of  Not  guilly,  they  can  only  prove  that  the  way  is 
HI  good  repair;  since,  as  they  are  chargeable  tie  commnni 
jure,  if  they  would  discharge  themselves  by  laying  it 
daewhere,  it  must  be  pleaded  ( a ). 


As  to  an  extra-parockial  hamlet, — We  have  seen  that 
a  parish  is  prima  facie  liable  to  repair  all  the  highways 
running  through  it;  but  that  a  township,  being  part  of  a 
parish,  may,  by  prescription,  become  chargeable  for  the 
maintenance  of  all  the  highways  within  its  boundary  (6), 
in  which  case  any  indictment  against  the  township  must 
state  specially,  not  merely  that  they  ought  to  repair,  but 
that  they  have  been  immemorially  accustomed  to  repair. 
There  remains  to  be  considered  the  peculiar  instance  of 


(<■)  Seel  Vunlr.  ^ig.  tiirenud    obligatioi 

( & )  See  post,  pase  93.   vthrrt        cularlj  aoticed, 
Ihe  liiibjiity  by  prcscriplinn,  ll>  n- 
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m  esdrm-parodkial  hawdei.    Ab  there  is,  in  this  case,  no 
paiuhy  the  general  common  law  charge  cannot  arail — 
and  the  question  arises,  whether  the  common  law  would 
sabstitttte  a  rule  to  enforce  upon  the  hamlet  that  liability^ 
wluch  in  other  cases  attaches  upon  the  parish.    This 
point  arose  in  Rex  t.  The  InhabiianU  of  the  Extras 
frntoekial Hamlet  of  KSmgemocr  {a\  but,  unfortunately, 
owing  to  a  wdepleader^  was  not  there  decided.    The  in* 
dictment  charged  the  way  in  question  to  be  an  ancient 
kn^s  Ugfaway,  used  for  all  the  king's  subjects ;  and  that 
a  certain  part,  sUmaie  m  the  extra^parochial  hamlet  of 
•Kangetmoor^  in  the  said  county,  therein  described,  was 
oot  of  repair;  and  that  the  inhabitants  of  the  extra-pa- 
loehial  handet  of  Kingsmoor  the  said  common  highway 
<night  to  Impair  and  amend.     The  Court  held,  that  it 
should  hate  been  shewn  on  the  face  of  the  indictment 
that  die  handet  of  Kingsmoor  neither  formed  part  of^ 
DOT  was  connected  widi  any  other'  larger  district,  the 
inhabitants  of  which  were  liable  to  repaur  the  road  in 
question.    That  not  being  stated,  the  general  question 
was  not  raised,  but  tiie  point  was  argued  by  the  Counsel 
for  the  prosecution.    It  was  contended  that,  upon  prin- 
ciple, the  inhabitants  of  an  extra-parochial  district  ought 
to  be  charged  with  the  burthen  of  repairing.    It  is  clear 
that  the  inhabitants  of  a  parish  are  liable,  not  by  par- 
ticular custom,  but  of  common  right.    Now  the  common 
law  obligation  must  have  existed  before  the  ecclesiastical 
dirision  of  the  kingdom  into  parishes  took  place.     Before 
die  existence  of  this  ecclesiastical  division,  the  inhabit- 
snts  of  some  known  district  must  have  been  liable  to  the 
repair  of  the  roads ;  and  if  any  such  district  were  not 
dien  included  in  the  dirision  of  the  kingdom  into  pa* 


(c)  t  Barn.  &  Cress.  190. 
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rishes,  the  liability  to  repair  the  roails,  situate  within  it^ 
remains  as  it  was  before.  27  Liber  Assisarum,  44(21) 
was  cited  to  shew  that  the  inhabitants  of  a  vill  were  for-; 
merly  liable  at  common  law  to  the  repair  of  roads.  And 
a  hamlet  and  vill  are  synonymous  (a).  A  hamlet  is, 
therefore,  a  division  of  the  kingdom  recognised  by  the 
law.  A  special  custom  may  be  alleged  within  it  (b);  and 
it  is  mentioned  as  a  known  district  in  the  statute  27  H.  8. 
c.  25.  The  inhabitants  of  such  division,  if  extra-pa- 
rochial, must  be  liable  to  repair  as  of  common  right, 
both  upon  principle  and  authority ;  and  if  so,  it  cannot 
be  necessary  to  allege  immemorial  usage  to  repair.  The 
older  authorities  shew  that  a  viU  is  liable  at  common  law, 
and  therefore  that  it  is  not  necessary  to  allege  an 
memorial  hability.  To  this  argument  Best,  J.  addi'esses 
his  observations.  He  says,  "  It  is  not  necessary  to 
sidcr  whether  the  civil  division  of  tlie  kingdom  is  more 
ancient  than  the  ecclesiastical,  inasmuch  as  it  clear  that 
the  latter  took  place  before  the  time  of  legal  memory, 
and  it  is  indisputable  that  the  common  law  has  thrown 
the  burthen  of  repairing  roads  on  parishes.  If  you  proceed 
against  any  other  district,  you  must  not  only  allege,  that 
the  inhabitants  of  such  district  are  hound  to  repair,  but 
you  must  shew  from  what  the  obligation  to  repair  arises, 
viz.  that  they  weie  bound  by  custom  or  prescript! 
The  cases  in  which  this  has  been  decided  have  been, 
where  it  liaa  been  attempted  to  throw  the  whole  burthen 
of  repairing  roads  on  particular  divisions  of  a  parish, 
such  as  townships,  instead  of  the  entire  parish.  Those 
cases  may  be  said  not  to  apply  to  that  which  is  now  under 
consideration,  because  here  there  is  no  parish  on  wbicl^ 


4T.  R.sw, 
1  Bon,  30. 


(6)  Co.Lil.  iiOfb). 
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Ike  charge  can  be  thrown,  the  hamlet  in  which  the  road 
ii  ntnated  being  stated  to  be  extra-parochial ;  but  they 
tfe  anthorities  which  answer  the  argument,  that  the 
oommon  law  imposes  the  burthen  of  repairing  on  dis- 
tricts indoded  within  the  common-kw  division,  and  not 
mch  as  bekmg  to  the  ecclesiastical  division.  I  can  find 
no  anihority  for  saying  that  any  thing  but  a  parish  is  to 
be  charged.  If  the  law  authorizes  no  charge  except  on 
iwmiilics,  places  that  are  extra-parochial  are  not,  by  the 
general  role  of  law,  liable.  But  there  will  be  no  difficulty 
in  eompdfing  the  repair  of  old  roads  in  such  places. 
These  roads  must  have  been  repaired  by  somebody ;  and 
proof  of  such  repairs  under  an  indictment,  properly 
chan^ng  them,  will  oblige  the  persons  who  luive  re- 
piured  them  to  continue  to  do  so/* 

With  all  deference  to  the  authority  of  so  learned  a 
Judge,  it  may  however  be  doubted,  whether  in  the  above 
observations  his  arguments  are  conclusive,  or  his  opinion 
the  one  which  is  likely  to  be  adopted  in  future  cases. 
Supposing,  in  any  general  alteration  of  the  law,  certain 
places  are  exempted  from  the  operation  of  that  change, 
and  the  former  law  is  not  expressly  repealed  as  to  those 
places,  it  is  evident  that  they  must  remain  exactly  as  they 
were  before.  It  is  therefore  a  weighty  plea,  that  vills  or 
hamlets  were  liable,  before  the  existence  of  parishes;  and 
that,  when  by  the  formation  of  parishes,  a  new  law  was 
applM  to  that  part  of  the  country  which  went  to  make 
audi  parishes,  yet  all  extra-parochial  places  will  be  unaf« 
fixted  by  the  innovation,  and  must  be  liable  to  the  former 
hw.  And  his  Lordship's  reasoning  about  the  difference 
widi  respect  to  parishes  and  townships  seems  hardly 
to  apply.  It  is  not  denied  that  the  general  common- 
law  liability  attaches  upon  the  parish — but  this  can  be 
only  where  there  exists  a  parish.    Being  none,  we  still 
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wish  to  ascertain  what  is  the  common-law  liability.  N(d 
do  I  see  any  reason  why  we  Bhonld  not  recur  to  the  staM 
of  things  before  the  time  of  legal  memory,  to  discover 
what  must  liave  been  tlie  rule  of  law  at  that  period,  an 
thence  to  deduce  it  up  to  the  present  time.  To  compai 
this  case  witli  that  of  a  township  situate  within  a  parisbj 
and  to  require  the  same  form  of  indictment  to  be  pu#l 
sued  in  both  instances,  is  obviously  incorrect.  There^ 
the  liability  is  an  exception  to  the  general  low — here,  i 
is  a  distinct  and  original  rule  of  law.  There,  as  it  had 
been  said,  the  obligation  is  against  common  right — heitf 
it  is  in  the  strictest  analogy  with,  and  may  be  considered 
as  forming  a  part  of,  the  common  law.  Notwithstanding 
Mr.  Justice  Best's  advice  bow  to  avoid  the  difficulty  hf 
pleading  a  custom  to  repair  (a).  It  must  frequently  happed 
that  such  a  plea  cannot  be  supported,  and  so  oi^en  te 
will  be  necessary  to  advert  to  the  point  now  under  dis 
casaion ;  for  where  turnpike  or  new  roads  are  made  i 
~or  old  roada  diverted  from  other  districts  into,  an  e 
parochial  hamlet,  there  can  have  been  no  usage  as  to  thA 
repair,  whereupon  to  ch.irge  the  inhahitnnts  of  the  di»* 
trict  i  and  as  in  the  former  case  the  trustees  of  tumpik4 
roads  are  not  liable  to  prosecution  (&),  the  public  wiB 
have  no  power  to  enforce  the  repairs — if  by  the  c 
law  the  hamlet  be  not  liable. 

Besides  the  argitmeut  brought  forward  hy  the  pnv 
secutor  in  the  case  of  Rex  v,  Kingsmoor,  a  very  strong 
one  may  be  urged  upon  the  principle  of  necessity,  aided 
by  direct  analogy.     The  highway  may  be  quite  impasa- 


(b)  It  miMl  be  remnnbered, 
thai  Mr.  Justice  Rett  dots  not 
■HviMlhe  pIcN  or  a  qeiieral  cnt- 
loni  lo  reiuir,  ■■  iti  the  case  of  a 


towuahip  withai  ■  ptrUh,    bat 
special  utsge  as  to  (he  rfpiliaf 
ttie  particniar  road. 
<4)  Seeaule,  p. 76. 
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Mb,  and  yet  the  pablic  shall  have  no  redreaa,  if  an  in- 
faiiicnt  cannot  be  maintained  against  the  hamlet*  But 
mnij  the  public  convenience  must  be  consulted,  and  if 
BO  one  dse  can  be  made  liable,  the  hamlet  ex  neeeuiiaU 
ihafl  be  bound  to  repair ;  and  this,  not  in  contradistinction 
tft  the  oonunon  law,  but  in  perfect  unison  and  analogy 
vkb  iL  Mr.  Justice  Ashhurst  says,  the  oUigation  upon 
the  pariah  to  repur  is  a  eowumon4€im  onm$  for  ike  ben^ 
^  Urn  fmiUe,  and  therefcnne  where  no  other  persons  are 
bMod.to  repair,  the  parish  muei  dm  so  ex  neeesmtmie  {a}i 
md  Cimjf  reason  which  enforces  it  as  against  a  parish^ 
mpjars  to  have  equal  force  as  against  an  extra-parochial 
hiunlet.  It.ia  true  that  Mr.  Justice  Best  says,  he  can 
Snd  no  authoriiy  fer  saying  that  any  thing  but  a  parish 
ia  to  be  cbasgeil,  and  therefore  that  no  other  distiict  can 
be  liaMp.  But  before  tiua  reason  can  be  admitted  as 
nrtwftrtijry,  k  mustabo  be  shewn  that  there  is  no  an* 
thwriiy •  Ibr  resorting  to  analogy;  and,  where  the  ease 
artnaily. demands,  it,  applying  a  remedy  upon  principles 
nnriiir  to  those  which  are  found  to  exist  in  a  parallel  case. 
Iintead  of  this  being  the  &ct,  such  a  mode  of  decision  is 
fggf  fioqoently  had  recourse  to.  In  the  exposition  of  the 
written  hiw,  what  is  more  common  than  to  adopt  an 
eqiutsMe  construction  of  the  statute,  and  to  do  that  which 
iarw^tfain  the  spirit  though  not  within  die  letter  of  the  Act  t 
jtmid  why  are  we  to  be  more  strict  in  the  construction  of 
IIM;  unwritten  law^  .which,  in  its  very  nature  appears  to  be 
mom  open  to  such  a  laxity  of  interpretation? 


^%)  IKCK  «.  Tbe  Ittbabitantl  of       certain  excepted  ctiet)  to  lie  re- 
ly  sals,  ^  79^— Ao4  Me       paired  by  the  inhabitantt  of  tlie 


:«^Xhs  lakaMaBtp  #r  Ecelet.       territory  wherein  tbey  are  Mute, 
M^  in#l^  A.357,  wkeve  Lord       a8adurg$wp9mikiUmdwitkmikmi 


Mya,  ^  It  li  a  general        terrUcnf,  to  be  defrayed  by  the 
rale  of  the  eoauBoo  hiw,  that  high-       occnpien  for  the  time  bebg." 
waya  aad  hridgea  are  ( except  in 

f2 


•M 


AS   TO    THE    LTABILITY 


-  If  we  consider  the  mode  of  pleading  in  these  cases, 
Ve  shall  find  it  to  be  absolutely  necessary  to  establish 
the  common-law  liability  of  the  hamlet.  In  an  indict- 
ment against  a  parish,  it  is  euflicient  to  aver  that  it 
ought  to  repair;  but  if  the  proceeding  be  against  ft 
tonnship  in  the  parish,  as  it  is  not  primd  facie  bound, — 
as  the  law  does  not  throw  the  burthen  upon  it,  and  there- 
fore cannot  recognise  the  obligation  to  repair  without 
proof — evidence  of  its  liability  is  reciuired,  and  for  this 
purpose  it  muit  be  alleged  and  shewn  that  the  township 
has  been  accutlomed  to  repair.  But  in  the  instance  of  an 
extra -parochial  hanilet,  there  is  neither  the  same  reason 
for  pleading,  nor  the  same  power  to  prove,  that  it  has 
been  accustomed  to  repair.  We  must  argue  the  case 
entirely  with  reference  to  a  road,  the  obligation  to  repair 
which  is  now  for  the  first  time  necessary  to  be  established ; 
and  endeavour  to  discover  the  rule  of  law  as  it  would 
have  been  prior  to  the  amendment  of  any  highway  what- 
ever. In  such  a  case  there  is  no  room  for  fact,  and  it 
would  therefore  be  absurd  to  call  for  evidence  of  that 
which  has  clearly  never  taken  place.  It  is  solely  a  ques- 
tion of  law — there  is  no  exemption  from  a  general  and 
existing  burthen  to  be  proved — nor  can  any  usage  haVe 
prevailed  which  will  relieve  the  one  party,  or  tend  to 
charge  the  other — the  sole  point  for  the  determination, 
is  who  by  law  ought  of  common  right  to  repair  the  roads 
'  in  an  extra-parochial  hamlet,  and  it  follows  that  this 
point  is  all  which  the  record  need  allege.  The  liability 
cannot  be  in  the  least  degree  afiected  by  the  consider- 
ation, whether  the  way  has  or  lias  not  ever  been  re- 
paired; and  it  is  putting  at  issue  an  immaterial  point, 
to  oblige  the  prosecutor  to  plead,  and  consequently  to 
prove,  a  usage  which  can  have  no  influence  in  deciding 
upon  the  rule  of  law. 
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We  miul  oonclnde^  then,  that  from  a  regard  to  the 
eoBTenienoe  of  the  public,  from  the  necessity  of  the  case, 
|Dd  from  the  strictest  analogy,  and  in  accordance  with 
die  principles  of  pleading  it  must  be  inferred,  that  an 
extra-parochial  hamlet  is  liable  by  the  common  law  to 
sepair  the  highways  within  its  boundary  (a  )• 

As  to  hamndarieM  between  parishes. — It  may  be  proper 
to  mention  in  this  place  the  provisions  of  an  Act  of  Par- 
fiament,  which  has  been  passed  for  the  purpose  of  afrp 
certaining  the  boundaries  of  parishes  in  highways,  and 
thereby  enforcing  the  common.-law  liability  to  repair,  of 
which  we  have  been  treating; 

By  the  SMi  Geo.  3d.  c.  64,  s.  1^  after  reciting  that  it 
frequently  happens  that  the  boundaries  of  parishes  pass 
through  the  middle  of  common  highways,  whereby  great 
inconveniences  have  often  arisen  to  such  parishes  in  set- 
tling the  time  and  manner  of  repairing  and  amending  the 
same;  It  is  therefore  enacted.  That  it  shall  be  lawful  for 
any  two  justices  of  the  pe^ce  for  any  county,  riding,  or 
division,  upon  complaint  or  application  (6)  to  them  by  any 
surveyor  or  any  one  of  the  surveyors  of  the  highways 
of  any  parish,  (stating  to  such  justices  in  writing,  and  by  a 
plan  thereuQto  annexed,  that  there  is  situated  in  the  said 
parish  and  also  in  some  other  parish  adjoining  thereto, 
specifying  the  same,  a  certain  common  highway,  parti- 
cularly describing  the  same  by  metes,  bounds,  and  ad- 
measurement thereof,  one  side  of  which  common  highway 
ought  to  be  made  or  repaired  by  one  of  such  parishes, 
and  the  other  side  thereof  by  the  other  of  such  parishes) 


(«)  It  11  corrobortUve  of  tbU  4dth  sect,  of  13 Geo.  3.  c.  78.  as 

doctrine,  that  the  Highway  Acts  to  the  notice  required  previous  to 

speak  of  ao  extra-parochial  ham-  the  imposition  of  an  aasessment. 

let^  eiactly  upon  tlie  same  footing  <  A  )  See  Form,  Appendix,  No.  I. 
as  a  parish.      See  especially  the 
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to  issue  their  summons  (a),  with  a  copy  of  sutli  writing 
and  plan  thereunto  annexed,  to  the  surveyor  or  one  of  the 
surveyors  of  the  highways  of  such  other  pariah,  to  apjiear 
before  them  on  a  day  to  be  mentioned  in  such  summons, 
not  more  than  fourteen  days  nor  less  than  seven  days  from 
the  date  of  such  summons ;  and  in  case  the  parties  shall 
then  appear  before  such  justices,  they  may  then  proceed 
finally  to  decide  the  matter  in  the  manner  hereinafter 
mentioned,  incase  all  the  parties  shall  consent  thereto: 
6ut  in  case  the  surveyor  summoned  shall  not  appear  on 
such  first  summons,  or  appearing  shall  require  iiirther 
time,  the  said  justices  shall  adjourn  the  further  consider- 
ation of  the  matter  for  any  further  time,  not  more  thaa 
twenty-one  days  nor  less  than  fourteen  days  from  the  day 
of  such  adjournment,  of  which  the  surveyor  not  appear- 
ing shall  have  notice;  on  which  day  the  said  justices  shall 
proceed  to  hear  the  parties  and  their  witnesses,  and  whe- 
ther the  party  summoned  does  or  does  not  appear,  shall 
proceed  to  examine  and  finally  determine  the  matter  in 
form  following:  (that  is  to  say)  That  it  shall  be  lawful 
for  such  justices  to  divide  the  whole  of  such  common 
highway,  by  a  transverse  line  crossing  such  highway,  into 
two  equal  parts,  or  into  two  such  unequal  parts  and  pro- 
portions, as,  in  consideration  of  the  soil,  waters,  floods, 
the  inequality  of  such  highway,  or  any  other  circumstances 
attending  the  same,  they,  in  their  discretion,  shall  think 
just  and  right;  and  to  declare,  adjudge,  and  order(6), 
that  the  whole  of  such  highway,  on  both  sides  tliereof  in 
one  of  such  parts,  shall  be  maintained  and  repaired  by 
one  of  such  parishes,  and  that  the  whole  of  such  high- 
way, on  both  sides  thereof  in  the  other  of  such  parts,  shall 
be  maintained  and  repaired  by  the  other  of  such  pa-* 
rishes;  and  shall  cause  such  their  order,  and  a  plan  of 
such  highway,  and  the  allotment  thereof  as  before  men- 


(a]SeeFotin,  Ari'imlii,  No.  II.      (b)  Ste  Form,  A|>p<-ii<liii,  No.  Itl. 
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to  issue  their  siRnnionG(a),  with  a  cupy  of  such  writing 
and  plan  thereunto  annexed,  to  the  surveyor  or  one  of  the' 
surveyors  of  the  highways  of  such  other  parish,  to  apijear' 
before  them  on  a  day  to  be  mentioned  in  such  summons, 
not  more  than  fourteen  days  nor  less  tlian  seven  days  from 
the  date  of  such  summons ;  and  in  case  the  parties  shalT 
then  appear  before  stich  justices,  they  may  then  proceed 
finally  to  decide  the  matter  in  the  manner  hereinafter 
mentioned,  in  case  all  the  parties  shall  consent  thereto: 
but  in  case  the  surveyor  summoned  shall  not  appear  on 
such  first  summons,  or  appearing  shall  re({uire  further 
time,  the  said  justices  shall  adjourn  the  further  consider^ 
ation  of  the  matter  for  any  further  time,  not  more  than 
twenty-one  days  nor  less  than  fourteen  days  from  the  day 
of  such  adjournment,  of  which  the  surveyor  not  appear- 
ing shall  have  notice;  on  which  day  the  said  justices  shall 
proceed  to  hear  the  parties  and  their  witnesses,  and  whe- 
ther the  party  summoned  does  or  does  not  appear,  shall 
proceed  to  examine  and  finally  determine  the  matter  in 
form  following:  (that  is  to  say)  That  it  shall  be  lawful 
for  such  justices  to  divide  the  whole  of  such  common 
highway,  by  a  transverse  L'ne  crossing  such  highway,  into 
two  equal  parts,  or  into  two  such  unequal  parts  and  pro- 
portions, as,  in  consideration  of  the  soil,  waters,  Hooda, 
the  inequality  of  such  highway,  or  any  other  circumstances 
attending  the  same,  they,  in  their  discretion,  shall  think 
just  and  right;  and  to  declare,  adjudge,  and  order(6), 
that  the  whole  of  such  highway,  on  both  sides  thereof  in 
one  of  such  parts,  shall  be  maintained  and  repaired  by 
one  of  such  parishes,  and  that  the  whole  of  such  high- 
way, on  both  sides  thereof  in  the  other  of  such  parts,  shall 
be  maintained  and  repaired  by  the  other  of  such  pa» 
rishes;  and  shall  cause  such  their  order,  and  a  plan  of 
such  highway,  and  the  allotment  thereof  as  before  men* 


(a}SGeF(itin,  AppiDilix,  No.  tl.      (i)  Si«  Form,  A|>p>-n(lix,  No.  III. 
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hM,  io  be  fiuriy  delineated  on  paper  or  paichmeiit, 

mi  filed  with  the  derk  of  the  peace  of  the  county  in 

wbkk  audi  highway  shall  happen  to  lie;  and  shall  also 

emse  sndi  poets,  stones,  or  other  boundaries,  to  be  placed 

tad  set  up  in  such  highway,  as  in  their  judgment  shall 

le  necfisiMiry  for  ascertaining  the  dividon  and  allotment 


Under  this  danse,  it  should  seem  that  a  material  va- 
lialifln  between  the  order  made  by  the  justices  and  the 
ene  iikd  widi  the  derk  of  the  peace,  would  be  fatal  to 
the  whole  proceeding,  according  to  the  case  of  Rex  ▼• 
Tke  Lthabiianis  of  Woihbrook  (a).  There  by  a  private 
Indbmie  Act,  the  Commissioners  were  directed  to  fix 
and  settle  tfa^  boundaries  of  a  parish,  in  a  certain  manner 
thereia  spedfied,  and  to  advertise  in  a  provincial  news- 
paper, a  description  of  the  boundaries  so  fixed  and  set- 
tled. The  boundaries  so  fixed  and  settled  were  also  to 
be  intertcJ  in  the  award  of  the  Commissioners,  and  to 
be  finals  binding,  and  conclusive.  The  Commissioners 
having  fixed  and  settled  the  boundaries  in  the  mode  spe* 
eifted,  duly  advertised  a  description  of  them;  but  the 
beundaries  mentioned  in  the  award  varied  from  those 
which  had  been  advertised.  And  it  was  held  by  the 
Coort  of  IL  B.  That  the  Commissioners  had  not  pursucnl 
the  authority  given  by  the  Act,  and  that  their  award  was 
not  Wnding  as  to  the  boundaries  of  the  parish. 

As  to  the  notices  required  to  be  given  to  the  different 
parishes,  it  is  probable  that  they  will  be  presumed  to  have 
been  duly  given,  if  the  order  of  the  justices  shall  appear 
to  hai^e  been  acquiesced  in:  but  that,  if  the  usage  has  not 
been  porsuant  to  the  order,  in  such  a  case  the  service  of 
the  notices  must  be  proved,  before  the  order  itself  can 

(  a)  4  Barii.  6t  Cre^a.  7o3. 
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be  admitted  in  evidence.  A  decision  to  litis  effect  ha»i 
been  made  upon  an  Inclosure  Act,  by  which  the  Cuniini»< 
sioners  had  autljority  to  settle  the  boundaries  of  parishes,' 
upon  giving  certain  previous  notices  to  the  parishes  to  be 
affected  by  the  award.  The  highway  in  question,  had  ne- 
ver been  repaired  by  the  parish  to  which  it  was  awarded 
by  the  Commissioners,  but  by  the  one  which  had  formerly 
made  its  repairs.  And  the  Judge  refused  to  admit  the 
award  in  evidence,  until  the  requisite  notices  had  been 
proved  to  have  been  given.  And  upon  application  to  thtf 
Court  of  K.  B.  a  new  trial  was  refused,  Lord  EllenbcK 
rough,  C.  J.  observing,  "  That  the  general  rule  certainly 
is,  that  where  a  person  is  required  to  do  an  act,  the  not 
doing  of  which  would  make  him  guilty  of  a  criminal  i 
gleet  of  duty,  it  shall  be  intended  that  he  has  duly  per- 
formed it,  unless  the  contrary  be  shewn.  But  in  tbis 
case  there  is  negative  evidence,  viz.  that  the  parish  of  H,  . 
have  continued  to  repair,  which  does  away  the  presump^ 
tion  that  all  has  been  duly  performed,  because  if  that  were 
so  they  ought  not  to  have  continued  to  repair  (o)." 

By  the  2[1  Section  of  the  above  Act,  From  and  al 
such  order  and  plan  shall  be  so  filed  with  the  cleric  of  the 
peace  as  aforesaid,  such  parishes,  and  the  inhabitants 
thereof  respectively,  shall  be  bound  as  of  common  righi 
to  maintain  and  keep  in  repair  such  parts  of  such  common 
liighway  so  allotted  to  them  as  aforesaid,  and  shall  be 
liable  to  be  prosecuted  and  indicted  for  neglect  of  such 
duty,  and  shall  in  all  respects  whatsoever  be  liable  and 
subject  to  all  the  provisions,  regulations,  and  penaldi 
contained  in  any  Act  or  Acts  of  Parliament  for  the  repair 
of  the  highways  which  are  or  shall  be  in  force,  in  like 
manner  as  they  arc  liable  and  subject  to  with  respect  to 
the  repair  of  any  other  common  highway  within  such 

(a)  Kei  E,  Inlialii-.auU  of  IluUnefiutiJ,  2  M.  StS.bb3. 
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respec&wdy ;  and  ako  shall  be  discharged  from  the 
JC|»ir  of  such  parts  of  such  highway,  as  shall  not  be 
adoded  m  tbeir  respective  allotments. 

And  by  Section  3,  All  costs,  charges,  and  expences 
iDCorred  shaD  be  defrayed  by  such  two  parishes,  to  be 
steerteincd  by  such  two  justices ;  and  if  not  paid,  either 
neh  joatioes,  or  any  other  justice,  may  levy  the  same  by 
dirtresi  and  sale,  with  the  costs  of  such  distress,  on  the 
goods  and  chattels  of  any  surveyor  of  the  highways  of 
the  parish  refusing  or  neglecting  to  pay. 

By  Section  4,  It  is  provided  that  nothing  therein  shall 
afiect,  change,  or  alter  in  any  manner  whatsoever,  any 
boundaries  of  counties,  lordships,  hundreds,  manors,  or 
any  other  diviuon  of  public  or  private  property ;  nor  the 
boundarieB  at  any  parishes,  otherwise  than  for  the  pur- 
pose of  keeiHng  in  repair  such  particular  portion  of  the 
highways,  in  the  manner  before  mentioned. 

By  Section  5,  It  is  declared.  That  nothing  therein  shall 
relate  to  highways  repairable  by  bodies  politic  or  corpo- 
rate,  townships,  or  such  other  places,  or  private  persons, 
by  reason  of  tenure  of  lands,  or  otherwise  howsoever; 
bat  shall  be  construed  to  relate  to  such  highways,  the 
repair  of  which  belongs  to  parbhes  only ;  unless  such 
bodies  or  persons  be  desirous  and  shall  consent  that  the 
same  shall  be  placed  under  the  regulations  of  this  Act; 
in  whicfa  case  such  two  justices  may  proceed  therein,  in 
Bbe  manner  as  is  herein  directed  with  respect  to  parishes. 

By  Section  7,  Either  of  the  two  parishes,  by  an  order 
in  vestry  specially  called  for  the  purpose,  may  appeal  to 
ihe  Quarter  Sessions  of  the  county  where  such  parishes 
shall  lie,  holden  next  after  such  order  and  plan  are  filed 
as  aforesaid,  who  may  make  such  order  as  shall  appear  to 
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them  to  be  juat,  oither  by  affirming,  quashing,  or  amwi^- 
ing  the  order  of  the  two  justices ;  and  shall  allow  coats 
to  eitlier  party  as  they  shall  think  right;  which  order  of 
Sessions  shall  not  be  removed  hy  certiorari  or  otherwise, 
but  shall  be  final  to  all  intents  and  purposes  whatsoever. 

By  Section  8,  Such  complaint,  summons,  adjudication^ 
and  plan  may  be  in  the  several  forms  stated  in  the  Ap' 
Jiendix  therunto  annexed,  or  as  near  thereto  asthecircum* 
stances  and  nature  of  each  particular  case  may  admit  (a)> 

Sbcondly. — As  to   the   liability  of  those  who  are 
bound  to  repair,  by  reason  of  inclosure,  or  by 
prescription. 
Although  a  parish  is  primd  facie  and  of  common  right 
liable  to  repair  all  highways  within  its  limits,  yet  parti- 
cular persons  may  be  burtliened  with  this  charge,  in  ex- 
emption of  the  parish,  in  two  cases:  1st,  In  respect  of 
inclosurc;  and  Hd,  by  prescription. 

I.  A  jieraon  may  be  bound  in  respect  of  inclosure  to 
repair  a  highway;  by  which  is  meant,  that  if  the  owner 
of  the  soil  inclose  any  highway  which  traverses  his  land, 
«nd  waa  before  uninclosed,  he  thereby  renders  himself 
liable  to  maintain  in  good  repair  so  much  of  the  highway 
as  he  has  inclosed.  This  branch  of  the  law  is  peculiarly 
applicable  to  footpaths. 

Tbe  leading  decision  upon  this  point,  is  the  one  in  Sir 
■Edward  Dancotnbe's  case(t/).  The  defendant  was  in- 
dicted, for  that  there  being  an  ancient  highway  in  Batles- 
don,  he  had  inclosed  his  lands  on  both  sides  thereof, 
whereby  he  had  straightened  it,  and  the  way  was  become 
tutota  el  fouHderotta;  whereas  by  the  law  of  the  land  he 

( •  )  Sm  DaviiOH  B,  Gill,  l  Eajl,  61.  !  '• )  Cio.  tar.  Sbb. 
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«|k  Id  hftie  ttMuk  it  a  sufficient  way.    Upon  Nd  CfmUf 

jktied,  and  eridence  to  the  jury  at  the  Bar,  it  appeared 

Id  be  a  way  betwixt  two  lands-ends,  in  the  common  fields, 

aid  tfaaC  it  was  but  four  yards  wide.    But  it  was  proTed, 

dMt  aUmigh  he  had  made  a  camsey  reasonahle  good,  at 

kii  own  charge,   fer  horsemen,   yet  carts  and  coaches 

■l^t  aot  pass,  nor  could  meet  ibr  the  straightness  thereoft 

Bor  mi^it  go  beside  the  way.    And  although  it  was  also 

prated,  diat  by  this  charge,  he  had  made  it  beUer  iham 

it  wot  before^  yet,  because  he  had  made  the  hedges  and 

the  indosure  in   that  manner,  he  at  his  peril  ought  to 

■laintsfn  the  way:  And  whereas  before  the  parish  was 

diargeaUe  with  the  reparations,  now  by  this  indosure, 

he  is  bound  to  repair  it,  and  to  make  it  a  good  way,  and 

muitain  it  at  hb  own  charge  and  peril  only.    And  iVioy, 

Attorney-general,  said,  it  was  so  resolved  in  4  Jac.  and 

19  Jae.  upon  conference  with  aU  the  Justices  of  England, 

wlmiklUekmond,  C.  J.  affirmed  (a). 

The  iodosing  a  highway  is  considered  to  be  an  en* 
croadusent  upon  the  rights  of  the  public ;  for  by  it  the 
psssengers  are  deprived  of  their  liberty  of  going  over 
the  adjoimng  hmd,  whenever  the  way  is  impassable  ( ft  )l 
Therefore  the  obligation  to  repair  the  way  is  imposed  as 
a  punidmient  for  the  aggression.  And  for  the  same 
feasoo,  sMiough  a  parish  b  not  bound  to  keep  a  road  in 
better  repair  than  it  has  been  in  from  time  immemorial, 
yet  we  see  from  the  above  case,  that  greater  rigor  is 
ezereised  with  regard  to  those  who  hedge  upon  the  public 
lights,  by  obligmg  them  to  maintain  a  perfect  good  way. 
Abo  it  seems  that,  if,  after  one  has  inclosed  a  highway, 
he  waSet  it  to  be  so  much  out  of  repair  as  to  be  im- 
passaUe,  it  is  lawful  for  passengers  to  make  gaps  in  his 
hedges,  and  to  avoid  the  ill  way,  so  that  they  do  not 

(«)  And  lec  St>le8,  364,— and  Rex  v.  HilfandeD,  1  Keb.  S^. 
(i)  See  ante,  p.  37.  ^ 
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ride  further  into  his  inclosed  grounds,    than  is  needftd^ 
for  avoiding  the  bad  way  ( a ). 

And  if  one  inclose  land  on  one  side,  which  was  an^ 
dendy  inclosed  on  the  other  side,  he  who  has  made  the 
new  indosure  ought  to  repair  the  whole  way*  But  if 
there  were  no  ancient  inclosure  on  the  other  side,  then: 
he  is  bound  to  repair  only  half  of  the  way;  and  if  any , 
other  person  inclose  the  other  side  of  the  way,  in  that 
case  they  must  repair  the  way  in  moieties  (&)• 

« 

But  if  the  owner  destroy  his  inclosures,  and  again  open 
the  way,  it  seems  that  he  shall  be  freed  from  the  repairs 
thereof;  and  the  burthen  shall  thereupon  revert  to  the 
parish  (c). 

Where,  however,  the  way  is  altered  or  changed  and 
inclosed  by  a  legal  proceeding,  as  by  a  writ  of  ad  quod 
damnum,  or  under  the  authority  of  the  statutes  13  Geo.  3. 
c.  78,  and  55  Geo.  3.  c.  68,  the  owner  of  the  land  is  not 
obliged  to  repair  the  new  road ;  unless,  in  the  case  of  ^ 
writ  of  ad  quod  damnum,  the  jury  impose  the  burtheo 
upon  him,  or  the  new  road  lie  in  another  parish  {d). 

So,  where  a  highway  is  inclosed  under  the  authority 
of  an  Act  of  Parliament  for  dividing  and  inclosing  opep 
fields,  the  person  who  incloses  the  way  is  not  bound  to 
xepair  it  (e). 

It  appears  to  be  clear,  that  in  the  case  of  footpaths,  all 
stiles  between  different  inclosures  must  be  kept  in  good 

(«)  Henn's Case,  Sir  W.  JoDes,  {4)  Ex  parte  Vennor,  S  AU&. 

f  96.«— And  tee  3  Salk.  ISt.  77f.— Res  r.  Inhabitants  of  Fleck- 

(6)  Rex  V.  Sir  N.  Stanghton,       now,  1  Burr.  461. 
t  Sid.  464.— t  Saand.  160,  S.  C.  (  e  )  1  Barr.  461.— And  see  Rek 

<  c  )  se  !$aund.  160.  v.  The  Commi^&ioueni  of  Llandilo, 

iT.R.  *-'32. 
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f  repair  by  the  occupier  of  the  field.  And  it  is  sufficient 
to  indict  him  as  occupier^  and  not  as  owner;  for  the 
fnibfic  are  not  obliged  to  search  out  who  is  owner  (a). 


II.-^A  particular  person  may  be  bound  by  prescription 
'to  repair  a  highway. 

It  is  said,  that  a  corporation  aggregate  may  be  com- 
pelled to  do  it  by  forc^  of  a  general  prescription,  ''  that 
*it  ought  and  hath  used  to  do  it,"  without  shewing  that 
it  used  to  do  so  in  respect  of  the  tenure  of  certain  lands, 
or  for  any  other  consideration;  because  such  a  corpo- 
iratkm,  in  judgment  of  law,  never  dies;  and  therefore  if 
it  were  ever  bound  to  such  a  duty  it  needs  must  contmue 
to  be  always  so ;  neither  is  it  any  plea,  that  such  a  cor- 
poration have  always  done  it  out  of  charity ;  for  what  it 
hath  always  done,  it  shall  be  presumed  to  have  been 
always  bound  to  do.  But  it  is  said,  that  an  individual 
cannot  be  charged  with  such  a  duty  by  a  general  prescrip- 
tbn,  from  what  his  ancestors  have  done,  unless  it  be  for 
some  special  reason,  as  the  having  lands  descended  from 
SQch  ancestor  which  are  holden  by  such  like  service  (6). 

Lord  Coke,  in  observing  upon  the  duty  of  repairing 
bridges  and  highways,  (both  which  it  may  be  remarked, 
are,  in  this  respect,  regulated  by  the  same  principles, 
with  the  exception,  that  we  must  substitute  the  parish  ia 
regard  to  the  one  for  the  county  in  regard  to  the  other) 
lays,  that  it  was  determined  at  Serjeants'  Inn,  That  a  man 
may  be  boonden  to  repair  a  bridge  ratione  tenur^e  of  car* 


'(«)8celSallu  S57,  pi.  3.  and  (h)  iHtwk.  P.C  e.76.  f^S. 

7Mtd.Rfp.  5^  And  tee  Autln't  Case,  i  Veatr. 

189. 
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tain  land  (a);  but  a  particular  person  cannot  be  bound 
by  prescription  (scil.)  that  lie  and  all  his  ancestors  have 
repaired  the  bridge,  if  it  be  not  in  respect  of  the  tenure 
of  his  land,  taking  of  toll,  or  other  profit ;  for  the  act 
of  the  ancestor  cannot  charge  the  heir  without  profit. 
But  an  abbott  or  other  corporation,  who  hath  a  lawful 
being  may  be  charged,  (sell.)  That  he  and  his  pred^ 
cessors  time  out  of  mind  have  repaired  the  bridge;  for 
the  abbott  and  convent  may  bind  their  successors.  And 
if  an  abbott  and  his  predecessors,  time  out  of  mind,  have 
repaired  a  bridge  of  alms,  they  shall  be  compelled  to 
repair  it;  and  therewith  agreeth  10 E.  3.  28.  So  it  is 
of  a  highway.  Of  common  right  all  the  country  ought 
l;o  rep^r  it,  but  yet  some  may  be  particularly  bound  to 
repair  it,  as  is  afore-mentioned  ( b ). 

Thus  in  a  case  where  to  an  indictment  fur  non-repair, 
it  was  pleaded  on  behalf  of  the  parish,  that  another  pariah 
bad  been  accustomed  to  repair  and  of  right  ought  to  have 
repaired  ;  tlie  pleu  was  disallowed,  because  they  ought  to 
have  added  some  consideration,  on  account  of  which  such 
other  pariah  was  bound  to  repair.  And  Bayley  and  HoU 
royd.  Justices,  said,  That  particular  persons  cannot  be 
charged  by  prescription  without  shewing  a  consideradon  j 
but  a  corporation  goIc  or  aggregate  may  be  bound  to  re- 
pair by  u^age  or  prescription  without  more  (c).  But  that 
a  parish  could  nut  be  bound  by  prescription,  for  indi- 
viduals in  a  parisli  cannot  bind  their  successors.     And 

(a)  An  indictmonl,  chargin^an        thereon,   upon  error  brought,   it 


ladiildual  with  the  repnir  of  « 
bridge  by  reawri  of  III)  being  ownET 
and  proprieUr  of  a  certain  navi- 
gation,  ia  not  eq nival ent  lo  clmrf- 
ing  biin  Tolinue  Inmtie,  bin  is  er- 
;  and  if  Jiidgmciii  lifjiiven 


will  be  reieraed,  Rei  n.  Matliiai 
KerriHil],  I  M.  i  S.  «j. 

(  b  }  13  Rep.  33. 

[t  )  Became  a  corporation  never 
diei,— Bar.  Al>r.  1<i.  HiKliway,  F, 
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lord  Efleubonmgh,  C.  J.  observed,  that  the  parish  is 
(omul,  unless  they  can  shew  that  the  burthen  is  cast 
q^n  some  other  persons,  under  an  obligation  equally 
durable  with  that  which  would  have  bound  the  parish, 
which  obligation  must  arise  in  respect  of  some  consider- 
ation of  a  nature  as  durable  as  the  burdien  cast  upon 
diem  (a). 

Bnt  although,  as  an  individual  cannot  be  liable  to  repair 
a  hi^way  in  exemption  of  the  parish  without  a  suflicient 
jooosidermtion,  that  consideration  must  be  expressed  upon 
die  bee  of  the  indictment ;  yet  the  case  is  otherwise,  and 
snch  averment  is  not  necessary,  where  by  custom  a  iowm- 
Mp  is  obKged  to  repair  the  highways  within  its  own 
boundary;  tat  the  tenure  of  the  lands  in  the  township 
is  an  inherent  and  sufficient  consideration  to  support  the 
custom,  and  is  taken  notice  of  by  law  without  being  ex- 
pressly pmnted  out  to  the  Court;  therefore  it  wiQ  be 
enough  to  state  on  the  indictment,  that  the  township 
hath  been  used  and  accustomed  to  repair,  and  of  right 
OQ^t  to  repair,  &c«  To  this  effect  is  the  case  of  lU^ 
V.  The  Inhabitants  of  Eccle^ld  ( 6 ).  The  parish  pleaded 
to  an  indictment.  That  the  inhabitants  of  a  township, 
from  time  whereof,  &c.,  '*  have  repaired  and  amended 
and  have  been  used  and  accustomed  to  repair  and  amend 
and  of  right  ought  to  have  repaired  and  amended  and 
still  of  r^ht  ought  to  repair  and  amend,*'  &c.  so  many  of 
the  common  highways  situate  therein  as  would  otherwise 
be  repairable  by  the  parish  at  large*  It  was  objected  to 
this  plea  that  as  the  inhabitants  of  a  district  are  not  a 
coqporation,  some  consideration  ought  to  have  been  ex« 
pressed  to  ahew  how  they  were  bound  to  repair.    Thm 


(c)  Rex    9.  The    Inhabitants       bridff,  5M.  &S.S60. 
of  the  Parish  of  St.  Gilts,  Cam-  (  6 )  l  B.  &  A.  348. 
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objection  was,  however,  over-ruled.  And  in  giving  judg- 
ment, Lord  Ellenborough,  C.J,  observed,  "  In  the  argu- 
ment in  support  of  the  motion  the  matter  of  this  plea 
,»-as  treated  as  a  prescription ;  but  we  think  it  h  more 
properly  to  be  considered  as  a  custom.  There  are  two 
distinctions  between  custom  and  prescription  mentioned 
by  Lord  Coke  in  Gateward's  Case  {a),  which  are  ma- 
terial to  the  present  purpose.  A  prescription  always  is 
alleged  in  the  person.  A  custom  ought  always  to  be 
alleged  in  the  land  or  place.  Every  prescripdon  ouglrt 
lo  have  by  common  intendment  a  lawful  beginning ;  but, 
ae  is  well  expressed  by  Mr.  Justice  Blackstone  in  his 
Commentaries  ( 6 ),   '  Customs   must  be  reasonable ;   or 

*  rather  taken  negatively,  they  nmst  not  be  unreasonable  ; 

*  upon  which  account  a  custom  may  be  good,  although 

*  the  particular  reason  of  it  cannot  be  assigned,  for  it 
'  Bulliceth  if  no  good  reason  can  lie  assigned  against  it.' 
Now  the  matter  of  this  rule  applies  not  to  any  particular 
individual,  but  to  the  inhabitants  of  a  known  district  of 
country,  and  to  a.  subject  existing  within  that  district; 
and  it  is  of  a  local  and  not  of  a  personal  nature.  It  is 
a  general  rule  of  the  common  law,  that  highways  and 
bridges  are  (except  in  certain  excepted  cases}  to  be  re- 
paired by  the  inhabitants  of  the  territory  wherein  they 
are  situate,  as  a  charge  upon  the  land  within  that  terri- 
tory, to  be  defrayed  by  the  occupiers  for  the  time  being; 
the  charge  is  upon  the  land,  and  upon  the  inhabitants 
in  respect  of  the  land,  not  in  respect  of  their  person  or 
residence.  An  occupier  of  land  is  chargeable  although 
he  reside  elsewhere ;  a  resident,  not  being  an  occupier, 
such  as  an  inmate  or  servant,  is  not  chargeable."  After 
arguing  by  analogy  from  the  case  of  bridges,  his  Lord- 


(1)  See  vol.  i.p.T7. 
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tikq)  said,  "  The  present  case  is  cleuly  distinguishable 
I  that  of  The  King  v.  The  luhabitanU  of  St.  Gilea, 
H  Cambridge,  In  that  case  the  highway  in  question  Uy 
|M of  the  parish  which  it  was  attempted  to  charge ;  and 
I  Ifim  that  groond  the  Court  there  held  the  plea  to  be 
^  ltd.  All  cuBtoma  are  purely  local  and  confined  to  par- 
r  places.  There  cannot  be  a  custom  in  one  place 
to  do  something  in  another.  The  land  in  a  particular 
place,  and  the  inhabitants  in  respect  thereof,  may  be 
charged  by  custom  for  matters  within  tlie  place;  hat 
custom  will  not  apply  to  matters  out  of  it,"  This  de- 
rision is  fully  confirmed  in  the  case  of  Rex  v.  The  In- 
i  of  the  West  Riding  of  Yorkshire  (a). 


It  is  a  consequence  directly  flowing  from  the  principle 
joat  laid  down,  that,  in  order  to  charge  a  township  with 
tbe  repair  of  a  highway,  it  must  be  stated  in  the  indict- 
sient  to  be  situated  therein.  Therefore,  where  an  in- 
dictment staled  that  an  ancient  bridge  situate  within  the 
paritA^t  of  M.  and  P.  was  out  of  repair,  and  that  the 
iahabitaats  of  the  said  parish  of  P.  and  town  of  M.  aibre- 
taid,  from  time  immemorial,  by  reason  of  the  tenure  of 
eertain  lands  in  the  said  parish  of  P.  and  town  of  M., 
hare  Rpaired  the  bridges ;  it  was  decided  that  the  in- 
dictitut  was  bad,  because  it  did  not  appear  that  the 
bridge  was  situate  within  the  town ;  and  therefore,  that 
tbe  inhabitanta  of  the  town  were  not  liable,  uoless  « 
considecation  were  shewn  ( b ). 


1  in  the  last  case,  it  waa  held  that  the  inhabitants 
i^' township,  or  ether  district,  cannot,  in  their 


fc<«)«B.  M  A.  6X3-.   lod  • 


(  6  )  R«K  «.  The  InltibiUnU  at 
A  C.  166. 
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character  of  inhabitants,  be  liable  to  the  repair  of  a  high' 
way  by  reason  of  the  tenure  of  lands ;  for  they  canno^ 
as  such  inhabitants,  hold  lands. 

Although  it  is  not  necessary  to  state  an  express  consi* 
deration,  in  an  indictment  against  a  township,  yet  it  must 
be  alleged  that  it  has  been  accustomed  to  repair  all  high^ 
ways  within  its  limits  ( a ).  For  the  custom  is  the  reasos 
for  charging  the  township,  and  is  traversable ;  it  is,  there- 
fore, a  most  material  point  to  appear  upon  the  record. 

By  means  of  this  distinction,  as  to  the  allegation  of  B 
custom  and  that  of  an  individual  prescription,  a  very  im- 
portant end  is  answered.  For  if  an  express  considera- 
tion were  obliged  to  be  shewn  for  the  repair  of  each 
particular  road  by  a  township,  and  thus  the  liability  were 
by  way  of  prescription,  no  new  roads  could  ever  become 
chargeable  fur  their  maintenance  upon  any  smaller  dia- 
trict  than  the  whole  parish.  A  prescription  must  be  from 
time  beyond  the  memory  of  man  { i ).  And  if  the  pre- 
scription stated  on  the  record  applies  only  to  the  single 
road  indicted,  ( which  must  be  the  case,  wherever  it  is 
necessary  to  aver  an  express  consideration),  proof  that 
the  way  had  been  made  since  the  time  of  legal  memory 
would  rebut  the  prescription,  and  thereby  exonerate  the 
township.  This  was  decided  in  the  case  of  Rex  v.  The 
Inhabitants  of  Halfield  ( c ),  where  the  difference  in  thia 
respect  between  the  pleading  a  local  custom,  and  a  pre- 
scription, is  stated  by  Abbott,  C,  J.  And  Holroyd,  J, 
Bays,  "The  township  is  by  the  prescription"  {or  rather 


(n)  Reo  n.  Tlie  ItihabJlRnti  of 
OrMt  Broagblon,  5  Bnrr,  ?7(M  ; 
and  ace  Rex  c.  The  Itiliabiranu 
of  Penderryn,  t  T.  B.  bVS,  which 


13  Geo.  3.  c.  78. 
(ft)  Co,  Lit.  113  b, 
(e)4B.&A.73. 
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fie  custom)  (a) ''placed  on  the  same  footing  as  a  pA- 
mhf  both  as  to  immemorial  roads,  and  also  as  to 
mf  new  highways  which  may  have  been  subsequently 

t9 


As  a  prescription  must  be  immemorial,  it  follows  that 

Ae  parish  cannot  be  exempted  from  their  common-law; 

fiabifii^  by  any  agreement  with  others  to  make  the  re« 

purs;  for  the  very  existence  of  the  agreement  negatives 

such  a  presumption  (  i  ). 


The  following  points  appear  to  be  deducible  from  the 
wUch  we  have  reviewed ;  that  the  parish  may  be  re- 
fiered  from  its  common-law  liability  by  pleading — Ist,  A 
prescription  aflfecting  individual  persons,  either  sole  or 
bodies  peptic ;  or  2dly,  A  custom  affecting  the  inhabit- 
ants of  the  district  through  which  the  highway  passes  ;-— 
and  that  in  the  first  instance  a  consideration  must  be  shewn 
m  order  to  charge  a  sole  individual ;  which,  however,  the 
kw  win  presume  against  a  corporation ;  although  neither 
an  individual  nor  a  corporation  can  be  held  liable  to  re- 
pair any  but  immemorial  ^2Ly% ; — but  that,  in  the  second 
instance,  mere  usage,  without  the  averment  of  any  consi- 
deration, win  suffice  to  bind  a  township  or  other  district, 
under  the  plea  of  a  general  custom  to  repair  all  highways 
within  its  boundary ;  and  by  such  a  custom  it  becomes 
Eabfe  to  the  maintenance  of  all  modem,  as  well  as  of  all 
andent  ways* 

Where  lands  bound  to  the  repair  of  a  bridge  or  high- 
way raikme  ienmne,  are  conveyed  to  several  persons,  every 


(c)  See  perU.  Etlcaboroiigh,  (6)  See  Rex  o.  Mayor,  &c.  of 

B  Bet  V.  Tke  lohabitanU  of  Ec-       LiYerpool,  S  East,  86. 
dofidd,  Mte,  p.  96: 

O  S 
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one  of  the  grantees,  being  a  tenant  of  any  parcel, 
Uable  to  the  whole  charge,  and  must  have  contribution 
fiom  the  others.  Therefore,  where  a  manor,  so  bound, 
was  conveyed  to  several  persons,  it  was  held  that  a  tenant 
of  any  parcel,  either  of  the  demesnes  or  of  the  services, 
vas  liable  to  the  whole  repair,  and  might  call  upon  the 
tenants  of  the  residue  to  contribute.  And  that  the 
grantees  are  chargeable  with  tlie  repair,  though  the 
grantor  should  convey  the  lands  or  manor  discharged  of 
the  barthen  ;  in  which  case  the  grantees  must  have  their 
remedy  over  against  the  grantor.  And  the  reason  seems 
to  be,  because  the  whole  manor  or  land,  being  once 
chargeable  with  the  repair,  shall  remain  so  notwithstand- 
ing any  act  of  the  owner.  For  the  law  will  not  suffer  bint 
to  apportion  the  charge,  and  so  make  the  remedy  for  the 
public  benefit  more  difficult ;  or  by  alienations  to  insol- 
vent persons  to  render  the  remedy  against  such  persons 
quite  frustrate.  And  (hough  such  lands  or  manor  come 
into  the  hands  of  the  Crown,  yet  the  obUgation  or  duty 
continues ;  and  any  person  afterwards  claiming  the  whole 
or  any  part  of  it  under  the  Crown,  will  be  liable  to  an 
Indictment  for  not  repairing  (a). 

And  Mr.  Hawkins  8ays(  i>,  that  any  particular  inhabit- 
pnt  of  a  county,  or  tenant  of  land  charged  to  the  repairs 
of  a  bridge,  may  be  made  defendant  to  an  indictment  for 
Hot  repairing  it,  and  be  liable  to  pay  the  whole  fine  as- 
sessed by  the  Court,  for  the  default  of  repairs,  and  shall 
be  put  to  his  remedy  at  law  for  a  contribution  from  those 
who  are  bound  to  bear  a  proportionable  share  in  the 
charge ;  for  the  necessity  of  the  case  requires  the  greatest 


( a  )  Rrgina  c.  Dncbeii  of  Bue- 
cleugh,  1  Salk.  358.— Rck  p. 
Bu«keridg«  and  Othtn,  t  Mad. 


Kep.  48  ;  and  ue  5  Via.  Ab.  Ap- 
ptrthmmnl,  S,  pi.  9. 
(ill  H»wk.  P.C.   C.77.  ..S. 
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of  diis  nature ;  for  bridgi^  beibg  irf* 
re  not  to  Ke  tinre|iaired,  tQI  suits  are 


In  Rex  T.  The  InhabUamU  of  Oxfordshire  {a),  to  an 
Mictmfirt  finr  not  repairnq;  a  bridge,  die  defendants 
flfisffaj  diaft  Mr.  B&wMaek  was  liaUe  ratiome  temunB.  At 
die  liial  it  appeared  diat  the  bridge  had  always  been  re- 
fsired  by  die  CJadogam  fiunify,  who  were  formerly  owners 
«f  Ae  estate,  dien  the  property  of  Mr.  Marsack.  Mr.M» 
fwirrhssrd  the  whole  of  the  Cadogam  estate,  except  about 
100  acres,  caDed  Diriy  Coppice,  which  Lord  Cadogan 
stffl  retained,  and  who,  since  the  conyeyance  to  Mr.  M., 
Iiad  ooBtimied  to  repair  the  bridge.  The  learned  Judge  at 
die  trial  diouglit  that  this  eridence  was  not  sufficient  to 
diarge  Mr.  Marsach  widi  the  liability ;  and  upon  motion 
€€fr  a  new  trial,  this  opimon  was  confirmed  by  die  Court  of 
K*  BL,  Lord  EDenborough,  C.  J.,  obserring,  "  The  de- 
ftndaats  have  not  maintained  dieir  plea.  It  is  {beaded, 
diat  Marsaek  and  all  those  whose  estate  he  has  have  im- 
memoriaDy  repaired.  Now  there  is  no  evidence  diat  he 
and  those  who  had  the  estate  have  repaired,  for  it  ap- 
pears that  since  he  purchased  the  estate  another  person 
has  repaired.  It  would  have  been  more  correct  to  have 
pleaded  that  he  and  those  whose  estate  he  has  with 
others,  have  repaired,  instead  of  which  the  burthen  is 
cast  on  him  impartibly,  without  giving  him  the  benefit 
M^f  a  contribution  firom  Lord  Cadogan." 

If  a  way,  from  the  repair  of  which  the  parish  ( or,  if  it 
be  a  bridge,  the  county )  is  exempted  by  reason  of  others 
-being  bound  thereto  by  prescription,  be  enlarged,  it 
seems  that  those  who  were  liable  by  the  prescription  shall 

(  a  )  16  East,  S23. 
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it  b  in  decay,    it  must  be  alleged  where  those   land* 
lie(»). 

In  an  information  for  not  repairing  a  bridge,  it  way 
alleged,  that  defendant  ought  to  repair,  "  because  he  noyf 
is  and  for  divers  years  past  hath  been  lord  of  the  manor 
of  B."  &c.  Upon  motion  in  arrest  of  judgment,  it  was 
held,  that  although  the  defendant  was  lord  of  the  manor^ 
yet  that  was  no  reason  why  he  should  repair  the  bridga^ 
but  some  particular  charge  ought  to  be  shewn,  as  ratioaf 
tenurce,  or  by  prescription  (  6). 

It  Geema  that  the  occupier,  and  not  the  owner,  is  the 
proper  person  against  whom  the  indictment  should  be 
brought.  For  how  are  the  public  to  know  who  is  the 
owner  of  the  lands  charged  with  the  repair  ?  And  it 
does  not  seem  to  be  material  what  estate  the  occupier  hat 
in   the  lands  liable  (f). 


Tkibdly. — As  to  the  statutory  provisionn  which  havf 

been  made  to   regulate  the    reparation  qf  high' 

ways  { d ). 

The  enactments  which  the  Legislature  has  made  for  thii 

purpose  are  in   aid  of,  and  supplementary  to  the  common 

law.     Their  object  is  to  appoint  certain  ofhcers,  called 


(o)  t  HalePl.Cor.  IBl. 

(  t  )  RcgLiia  t,.  Sir  Jobn  Bock- 
nail,  t  lA.  Riym.  S04;  and  te« 
Kex  p.  Kcrtlion,  1  M.  &  8.  43a. 

(<)  Ibid. ;  ami  UegiDR  t>.  WalU, 
1  SiUl.  357;  aad  see  2  Wins.  Saund. 
p.  lia,  note  9. 

(  d  ]  The  principal  HigliwHj 
Act  U  the  >tal.  IS  Geo.  3.  c.  78. 
IaUi  Act*  ba*«  been  pwued  :  Uut 


they  are  only  supplemeDlory,  and 
tliey  regpecti»ely  iocorporale  all 
Ihe  prior  provisions  which  ore  not 
thereby  ex  prculy  altered  or  amend. 
ed.  See  3»  Geo.  3.  C.T4.1.T.  and 
MGeo.3.  c.  109.1.9.  The  whole 
mint  therefore  be  coaiidered  a* 
one  Act,  with  regard  to  the  re* 
fcrencc  ttei'iveeu  Ihc  aeveiftl 
cUuiCa., 
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W  qipointod  dMveCo^  or  to  shew  cause,  if  thqr  have  anjr, 
ignHk  timr  bang  appointed : — ^And  the  said  jusdoea 
■e  hevebj  anAoriaed  and  lequired  to  hold  such  Special 
HmsMona  at  sodi  convement  phoe  or  places  within  their 
respettiiye  BodtSy  as  thej  in  their  discretion  sliaU  judge 
praper;  and  to  pve  Dotioe(a)  of  the  time  and  {dace 
vfaeie  tfaejr  intend  to  hold  the  same,  to  the  constaUes» 
headboroq^is,  or  tjthingmen  of  every  sudi  parish,  town- 
ddp,  or  placOj  at  least  ten  days  before  the  holding  of 
die  said  Session :— And  the  said  justices  then  and  ther^ 
from  tiie  said  lists,  according  to  their  discretion,  and  the 
kigeness  of  the  parish,  township,  or  place  respectirelyy 
hy  waiiaut  (  6  )  under  their  hands  and  seals,  shaQ  appoint 
one,  two,  or  more  of  such  persons  as  aforesaid,  if  he  or 
they  shaD,  in  the  ofMuion  of  such  justices,  be  qualified 
lor  tiie  oflbe  of  surveyor;    if  not,  one,  two,  or  more 
of  the  other  substantial   inhabitants    or  occujHers   of 
land%  tenements,  woods,  tithes,  or  hereditaments  within 
sudi  parish,  township,  or  place,  living  within  three  miles 
tiiereof,   and  within  the  same  county,  fit  and  proper  to 
serve  the  oBce  of  surveyor  of  the  highways  for  such  pa- 
riah,  township,    or  place,    if  any  such  can  be  found ; 
which  appointment  shall,  by  the  constables,  headboroughs, 
or  tythingmen  aforesaid,  be  notified  to  every  person  so 
appointed  by  the  said  justices,  within  three  days  after 
such  iappointment,  by  serving  him  with  the  said  warrant, 
or  by  leaving  the  same,  or  a  true  copy  thereof,  at  his 
house  or  usual  place  of  abode : — And  every  person  so 
appointed,  if  he  accepts  the  said  office,  shall  be  surveyor 
of  the  highways  for  the  md  parish,  township,  or  place, 
£ir  the  year  ensuing,  and  shall  take  upon  him  and  duly 
execute  the  office  aforesaid ;  And  the  said  justices  shall 


(  €  )  See  Appcodix,  No.  IV. 

(*}  See  Fonn,  AppendU,  No.  VII. 
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ships,  or  places,  wbo  cacli  of  them  have  an  estate  in 
lands,  tenements,  or  hereditaments,  lying  within  such  re- 
spective parish,  township,  or  place,  in  their  own  right  or 
in  the  right  of  their  wives,  of  the  value  of  ^10  by  the 
year ;  or  a  personal  estate  of  the  value  of  ^100 ;  or  ai'ft 
occupiers  or  tenants  of  houses,  lands,  tenements,  or  here- 
ditaments  of  the  value  of  £'30:  And  if  there  shall  not 
be  ten  persons  having  such  qualifications  as  aforesaid, 
then  they  shall  insert  in  such  list  the  names  of  so  many  of 
such  persons  as  are  so  qualified,  as  above  required, 
together  with  the  names  of  so  many  of  the  most 
sufficient  and  able  inhabitants  of  audi  parish,  town- 
ship, or  place,  not  so  qualitied,  as  shall  make  up  the 
number  of  ten,  if  so  many  can  be  found ;  if  not,  so  many 
as  shall  be  there  resident,  to  serve  the  office  of  surveyor 
of  the  highways : — And  the  constable,  headborougb,  of 
tythingmun  of  such  parish,  township,  or  place,  shall 
within  three  days  after  such  meeting  transmit  &  duplicate 
of  such  list  to  one  of  the  justices  of  the  peace  within 
the  limit  of  the  county,  riding,  division,  hundred,  city, 
corporation,  precinct,  or  liberty,  where  such  parish,  town- 
ship, or  place  shall  be,  living  in  or  near  the  same ;  and 
shall  also  return  and  deUver  the  original  list,  made  and 
agreed  upon  at  such  meeting,  to  the  justices  of  the  peace 
at  their  Special  Sessions  to  be  held  for  the  highways  within 
that  Umit  in  the  week  next  after  the  Michaelmus  General 
Quarter  Sessions  in  every  year ;  and  shall  also,  within  three 
days  after  making  the  said  list,  give  personal  notices  to,  or 
cause  notices  inwriting(a)  to  be  left  at  the  places  of 
abode  of  the  several  persons  contained  in  such  list,  in- 
forming them  of  their  being  so  named,  to  the  intent  that 
they  may  severally  appear  before  the  justices  at  the 
said  Special  Sessions,   to  accept  such  office,  if  they  shall 
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W  appoiuled  thefeto,  or  to  shew  cause,  if  they  have  any, 
i^piBst   thdr  being  appointed : — And  the   said  justices 
are  heieby  authorized  and  required  to  hold  such  Special 
Sesoons  at  such  convenient  place  or  places  within  their 
respective  Bmits,  as  they  in  their  discretion  shall  judge 
proper;  and  to  give  notice  (a)  of  the  time  and  place 
irfiere  they  intend  to  hold  the  same,  to  the  constablesy 
headboroiighs,  or  tythingmen  of  every  such  parish,  town- 
alnp,  or  place,  at  least  ten  days  before  the  holding  of 
the  said  Session : — ^And  the  said  justices  then  and  there, 
firom  the  said  lists,  according  to  their  discretion,  and  the 
largeness  of  the  parish,  township,  or  place  respectively, 
by  warrant  (  i  )  under  their  hands  and  seals,  shall  appoint 
one,  two,  or  more  of  such  persons  as  aforesaid,  if  he  or 
they  shaD,  in  the  opinion  of  such  justices,  be  qualified 
for   the  office  of   surveyor ;    if  not,  one,  two,  or  more 
of   the  other   substantial    inhabitants    or  occupiers    of 
lands,  tenements,  woods,  tithes,  or  hereditaments  within 
such  parish,  township,  or  place,  living  within  three  miles 
thereof,   and  within  the  same  county,  fit  and  proper  to 
serve  the  office  of  surveyor  of  the  highways  for  such  pa- 
rish,  township,    or  place,    if  any  such   can  be  found ; 
which  appointment  shall,  by  the  constables,  headboroughs, 
or  tythingmen  aforesaid,  be  notified  to  every  person  so 
appointed  by  the  said  justices,  within  three  days  after 
such  appointment,  by  serving  him  with  the  said  warrant, 
or  by  leaving  the  same,  or  a  true  copy  thereof,  at  his 
house  or  usual  place  of  abode : — And  every  person  so 
sppcMnted,  if  he  accepts  the  said  office,  shall  be  surveyor 
of  the  highways  for  the  said  parish,  township,  or  place, 
for  the  year  ensuing,  and  shall  take  upon  him  and  duly 
execute  the  office  aforesaid ;  And  the  said  justices  shall 


(  €  )  See  Appendix,  No.  IV. 

(  *  }  See  FoDB,  Appendix,  No.  VII. 
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then  and  there  give  such  of  the  said  surveyors,  as  shall 
personally  appear  before  them,  a  charge  for  the  better 
performance  of  their  duty  accoiding  to  the  directions  of 
this  Act : — And  if  any  of  the  said  persons  so  appointed, 
whose  names  were  contained  in  such  hst,  and  who  are 
served  with  the  said  notice,  shall  refuse  or  neglect  to  ap- 
pear at  the  said  Special  Sessions,  and  accept  the  said 
ofHce,  if  appointed  thereto  in  manner  aforesaid  ;  or  shall 
not,  within  six  days  after  being  served  with  such  warrant 
of  appointment,  signify  his  acceptance  thereof,  either  in 
person  or  by  writing,  to  one  of  the  said  justices,  he  shall 
forfeit  the  sum  of  ^5  { o ) : — And  in  case  any  person  so 
appointed  by  the  said  justices,  whose  name  was  not  con- 
tained in  such  lists,  shall  refuse  or  neglect  to  accept  the 
said  ofBcc,  or  shall  not,  within  six  days  after  being  served 
with  such  appointment,  shew  to  one  of  the  justices  sign- 
ing such  appointment  sufHcicnt  cause  why  he  should  not 
serve  such  office,  he  shall  forfeit  the  sum  of  fifty  shil- 
lings : — Provided  that  no  person  who  hath  been  appointed 
and  served  the  office  of  surveyor  for  one  year,  shall  be 
liable  to  be  appointed  surveyor  for  the  same  parish, 
township,  or  place,  within  three  years  from  the  time  of 
such  first  appointment  and  service,  unless  he  shall  con- 
aent  thereto. 

In  the  above  clause  the  list  is  directed  to  be  delivered  to, 
and  the  appointment  to  be  made  by,  the  justices  at  their 
Special  Sessions  in  the  week  next  after  the  AUchaelmaa 
General  Quarter  Sestiotu  of  the  Peace  in  every  year.  By 


(a)  By  1.  TS  of  tbi>  Acl,  ill 
penalliea  aiMl  forfeitures  imposed 
Uicreby  are  to  be  TecoTercd  by 
disttcss,  iDil  applied,  unleu  other- 
wise direcled  by  this  Act,  one  half 
lu  Ibb  iului  nicr,  aud  Ibt:  olbei  half 


Mwards  tbe  repair  of  Iho  high* 
waya :  except  «bere  tbe  surveyor 
is  the  iafonner,  wben  Ibe  wbole 
in  to  be  applied  to  the  repair  of 
Ibehigbwayi.  See  pott,  Cbdplet 
VI, 
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n  Act  pmed  in  the  M  Geo.  &  (c  84)  the  tune  for  hold- 
ioig  die  MichaehiMtn  Quarter  Sessions  has  been  altered. 
b  hai^  therefore,  been  enacted  by  55  Geo.  3.  c.  68.  s«  6. 
diat  it  shall  be  lawful  for  the  justices  of  the  peace  as- 
Sfhlfd  in  their  Special  Sessions  in  the  week  afier  ilfi- 
tkmehmaf  to  do  and  perform  eyeryact  which  they  might 
heietolbte  legally  have  done  in  the  Special  Sessions  di- 
seeled  to  be  hdden  in  the  week  after  the  BaidMiehaelmai 
General  Quarter  Sessk>ns  of  the  Peace. 

Am  to  the  requisition,  that  on  the  SSd  September  "  the 
constables^  headboroughs,  tythingmen,  churdiwardens, 
sunreyora  of  the  highways,  and  householders  being  as- 
sessed," &C.  shall  assemble,  &c.  it  has  been  doubted  (  a  ) 
whether  aD  those  persons  were  made  ewuiitueni  parts 
essential  to  the  legality  of  such  assembly,  so  that  a  list 
made  at  a  meeting  where  any  class  was  not  present  would 
be  Toid.  But  in  the  case  referred  to,  the  Court  seemed 
to  ineMne  strongly  to  the  opinion  that  the  Legislature  only 
meant  it  to  be  a  full  parochial  meeting,  without  intending 
Aat  each  of  these  bodies  should  be  such  essential  consti- 
tuent parts  of  it,  that  their  acts  would  be  annulled  and 
made  vend  by  the  absence  of  the  churchwardens,  or  of 
the  constables,  or  headboroughs,  or  tythingmen,  or  other 
respective  denomination. 

Although  the  justices  are  required  to  appoint  the  sup- 
Teyors  ^  at  their  Special  Sessions  to  be  held  for  the  high- 
ways in  die  week  next  after  Michaelmas  General  Quarter 
Sessions  of  the  Peace  in  every  year,^  yet  it  is  not  abso- 
lutely necessary  that  the  appointment  should  be  made  at 
diat  particular  period.    This  is  decided  by  the  case  of 


(«)  Rex  V.  Pettiward,  ttal.^  4  Bnrr.  <45S. 


110 


REPAIR   OF    mOHWAYS. 


Rex  V.  The  Justices  of  Denbighshire  ( a  ),  where  Lord 
Ellenborough,  C.  J.  says,  "  This  part  of  the  Act  is  only 
directory  to  t]ie  magistrates  to  make  the  appointment  at 
the  time  mentioned  ;  but  there  are  no  negative  words  to 
prevent  them  from  exercising  their  office  in  thai  respect 
at  any  subsequent  time,  if  it  shall  be  necessary.  And 
common  sense  requires,  that,  if  the  appointment  be  not 
made  at  the  first  Special  Sessions,  it  should  be  made 
afterwards." 

And  the  power  vested  in  the  magistrates  has  been  lield 
to  be  so  entirely  discretionary,  that  they  are  not  even 
obliged  to  select  the  surveyors  from  the  persons,  whose 
names  are  contained  in  the  list  delivered  to  them ;  as 
the  same  is  directed  to  be  made  merely  for  their  guidance. 

Thus  in  one  ca8e(6),  a  list  of  twenty-one  persons  had 
been  made  and  delivered  to  the  justices;  and  theyap- 
pointed  three  persons  to  be  surveyors,  one  of  whom  was 
not  named  in  the  list.  It  was  urged  as  an  objection  to 
the  appointment,  that  one  of  the  surveyors  was  not  named 
in  the  list ;  Sed  per  Lord  Kenyon,  C,  J.,  "  By  the  lirgC 
section  in  the  Act  of  Parliament,  if  the  het  of  persona 
returned  to  the  justices  does  not  contain  the  names  of 
persons  whom  the  Justices  think  qualified,  the  justices 
may  appoint  any  other  persons  of  the  parish  who  are  pro- 
perly qualified.  If,  indeed,  the  magistrates  act  corruptly, 
they  may  be  punished  for  an  abuse  of  their  discretionary 
power:  but  no  corruption  is  even  suggested  in  tliis  case. 
The  hsts  are  directed  by  the  Act  only  for  the  purpose  of 
assisting  the  magistrates,  who  in  many  instances  might 
not  perhaps  know  a  sufficient  number  of  persons  fit  to 
the  office." 
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e  nrtejron  may  be  appcnnted  for  a  less  district  thaa 
liole  parish.  In  the  hut  case,  the  three  sunreyors 
not  appointed  for  the  whole  parish,  but  each  of  them 
ftr  a  partimlar  dhisioo.  This  was  urged  as  an  objection 
to  die  appointment,  but  was  oyer-ruled;  hordKen^am 
obaerring,  ''  It  appears  this  has  been  the  mode  of  ap- 
pointing snrreyors  in  this  parish  for  several  years  past. 
And  in  many  other  parts  of  the  country  the  surveyors 
are  appcnnted  for  townships  and  other  small  districts.** 

In  the  above  case  of  Rex  v.  Baldwin  the  learned  Chief 
Justice  concluded  by  saying,  **  At  any  rate  if  there  be 
any  objection  to  the  appointment  of  the  surveyors,  the 
party  objecting  should  first  remove  the  appointment  by 
certiorari^  and  then  move  to  quash  it."  This  dictum, 
however,  appears  to  be  founded  on  a  mistake.  For  in  a 
late  case  (a),  a  rule  nisi  which  had  been  obtained  for  a 
ceriiarari  to  remove  an  appointment  of  surveyors  of  high- 
ways into  the  Court  of  K.  B.,  in  order  that  the  same 
night  be  quashed,  was  discharged.  The  argument 
turned  upon  the  80th  section  of  the  13  Geo.  3.  c.  78, 
which  gives  an  appeal  to  any  person  aggrieved  by  any 
thing  done  in  execution  of  the  Act ;  and  takes  away  the 
power  to  remove  proceedings  hy  certiorari.  Abbott,  C.  J., 
in  delivering  the  judgment  of  the  Court,  said,  *^  Suppos- 
ing that  the  words  of  the  8l8t  section  (6),  taking  away  the 
certiorari,  are  to  be  confined  to  cases  in  which  an  appeal 
is  given,  then  the  applicant  should  have  made  out  that 
no  appeal  lies  against  the  appointment  of  surveyors.  I 
think  that  such  an  appeal  does  lie.  The  words  of  the 
Act  are  general,  and  give  an  appeal  to  any  person  ag- 
grieved by  any  thing  done  in  pursuance  of  the  Act  by 


(  €  )  Res  9.  The'  Jnttiect  of  St.  (  6  )  This  U  an  error.  It  ti  s.  SO* 

Albsn*!,  S  B.  &  C.  698. 
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any  justice  of  the  peace  or  other  peraon.  The  appoint- 
ment of  surveyora  is  a  thing  done  in  pursuance  of  the 
Act,  and  I  cannot  see  the  force  of  the  distinction  between 
acts  done  by  the  justices  at  Petty  Sessions,  or  elsewhere 
nor  has  the  party  grieved  any  other  remedy  given  by  the 
Act.  But  it  is  said  that  no  person  can  say  that  he  is  ag- 
grieved. If  so,  no  peraon  can  apply  to  quash  the  ap- 
pointment ;  but,  in  truth,  every  inhabitant  is  aggrieved 
by  a  bad  appointment  of  surveyors.  But,  independently 
of  all  question  about  the  appeal,  I  think  that  the  cer- 
tiorari is  taken  away  by  the  general  words  of  the  Slat 
(i.  e.  the  80th)  section :  '  No  proceedings  to  be  had  or  taken 
*  in  pursuance  of  this  Act  shall  be  removed  by  certiorari 
'  into  any  of  his  Majesty's  Courts  of  Record  at  West- 
'  minster;'  quacunque  cth,  therefore,  the  certiorari  ia 
taken  away,  and  this  rule  must  be  discharged." 

Jn  default,  turveyor  with  a  salary  to  be  appointed.—' 
By  the  lat  section  of  stat.  13  Geo.  3.  c.  78 :  If  no  luch 
Kst  shall  be  made  and  returned,  or  if  the  said  justices  shall 
make  such  appointment  as  aforesaid,  and  the  person  or 
persons  so  appointed  shall  refuse  to  serve  the  said  office) 
the  said  justices,  or  any  two  of  them,  shall  and  may,  and 
are  hereby  required,  at  the  said  Special  Sessions,  or  at 
some  subsequent  Special  Sessions  to  be  held  within  one 
Bonth  after,  to  nominate  and  appoint  some  other  person 
or  persons  to  be  surveyor  of  such  parish,  township,  or 
place,  whom  they  shall  judge  proper  to  execute  that 
office ; — And  shall  and  may  fix  such  salary  to  be  paid  to 
Buch  surveyor,  to  be  appointed  as  herein  last  before  men- 
tioned, out  of  the  said  forfeitures,  and  all  other  for- 
feitures, fines,  penalties,  assessments,  and  compositions, 
to  be  paid,  levied,  and  raised  under  the  authority  of 
Ibis  Act,  within  such  parish,  township,  or  place  respec- 
tively, as  such  justices  shall  think  fit,  not  exceeding  one- 
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dil^ifli  partof  whut  shaD  hnwe  been  niaed  by  «i 
nent  of  nzpenoe  in  the  pound  for  the  uae  of  the  bigh<» 
ways  within  auch  pariah,  townahip,  or  plaoOi  where  any 
aodi  aaaeasment  ahaU  have  been  raiaed,  and  obaerving  the 
aane  reatriction  aa  near  aa  they  can,  from  the  beat  infinr- 
iMtion  they  ahallbe  able  to  get  of  the  probable  amount  of 
aneh  an  aaaeaament,  where  none  hath  been  already  made : 
And  the  aaid  juaticea  ahaU  and  may  if  they  think  fit, 
reqime(a)  the  ccmataUea,  headborougha,  tythingmen» 
and  aorreyor  of  erery  aneh  pariah,  townahip,  and  place, 
or  any  of  them,  to  return  to  them,  at  auch  time  and  place 
aa  they  ahaD  appmnt,  an  account  in  writing (6)  of  the 
aum  which  auch  aaaeaament  of  aixpence  in  the  pound  hath 
ruaed,  or  wiD,  in  hia  or  their  opinion,  raiae  within  auch 
pariah,  townahip,  or  place. 

/VaoAy  am  eamiableSf  ^c— By  the  aame  Seeiitm^  If 
the  conatablea,  headborougha,  ty  thingmen,  churchwardena, 
aurveyor  of  the  highwaya,  and  auch  houaeholdera  aa 
aforeaaid  of  any  pariah,  townahip,  or  place,  shall  neglect 
or  refbae  to  make  auch  list  aa  aforesaid ;  or  if  the  con- 
atable,  headborough,  or  tythingman,  of  any  parish,  town- 
ahip, or  place,  shall  not  return  the  said  list  of  names  when 
made,  and  auch  duplicate  thereof  as  aforesaid,  and  gire 
aneh  notice  or  notices,  and  aerve  such  warrant  or  warrants, 
as  in  this  Act  is  directed ;  or  if  the  said  constable,  head- 
boroogh,  tythingman,  and  surveyor,  or  any  of  them, 
ahall  n^Iect  to  return  auch  account  of  the  amount  of  such 
aaaeaament  aa  aforeaaid,  when  so  required  aa  aforesaid, 
erery  conatable,  headborough,  tythingman,  churchwarden, 
or  aurveyor,  so  neglecting  or  refusing  in  any  of  the  said 


(«)  See  Form,  Appendix,  No.  VIII. 
(  6  )  See  Form,  Appendix,  No.  IX. 
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way  such  default  respectively  Ibrfnt  the 


f  of  atnstant  surveyor. — By  Section  2,  of 
.13  Geo.  3.  c.  TS,  In  all  cases  where  the  said  ju»> 
I,  upon  neglect  or  refusal  of  the  person  eo  nominated 
r  a»  aforesaid  to  accept  the  said  office,  shall  ap- 
point any  other  person  for  such  surveyor,  with  a  salary 
as  aforesaid,  the  said  justices  shall  and  are  hereby  re- 
quired to  appoint(a)  one  substantial  inhabitant  of  such 
parish,  township,  or  place,  for  assistant  to  such  surveyor 
in  the  several  matters  and  for  the  several  purposes  here- 
after mentioned,  until  tbe  next  annual  appointment  of  sur- 
veyors, according  to  the  directions  of  this  Act : — And  if 
the  person  so  appointed  assistant  shall,  upon  notice  of 
such  appointment,  refuse  to  accept  that  office,  he  shall 
forfeit  the  sum  of  fifly  sltilhngs;  and  in  that  case  it  shall 
be  lawful  for  such  justices  to  appoint  any  other  substantial 
inhabitant  of  such  parish,  township,  or  place,  for  assist- 
ant to  such  surveyor,  in  manner  and  for  the  time  afor&* 
said ;  and  if  such  second  appointed  assistant  shall  decline 
or  refuse  to  accept  the  said  office,  he  shall  in  like  manner 
forfeit  fifty  shillings;  and  the  said  justices  shall  and  may 
appoint  any  other  person,  inhabiting  in  such  porishj 
township,  or  place,  assistant  to  such  surveyor,  who  shall 
he  entitled  to  the  said  forfeitures  herein  last  before  men- 
tioned, and  also  to  some  further  allowance  by  way  of 
salary,  (to  be  paid  as  tbe  surveyor's  salary  is  hereby  di- 
rected to  be  paid ),  if  the  said  justices  shall  think  any 
such  salary  necessary,  and  shall  order  the  same,  wbicll 
tlKyare  hereby  authorized  to  do: — Provided  that  no  pery 
H>n  so  appointed  assistant  for  one  year  shall  he  Uahle 
to  be  appointed  assistant  for  tbe  same  parish,  township. 
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■r  place,  within   tliree   years    next  following  sueh   first 
appointment,  without  his  eoosent. 

Bomd  to  be  given  by  sureeyor. — And  by  Section  S,  The 
mrveyor  of  every  parish,  township,  and  place,  who  shall 
not  reside  therein,  but  shall  he  appointed  with  such  satary 
as  aforesaid,  shall,  if  required  by  the  churchwarden, 
overseer  of  the  poor,  or  any  principal  inhabitant  of  the 
parish,  township,  or  place  for  which  he  shall  be  so  ap- 
pointed surreyor,  at  the  time  of  his  appointment,  or  with- 
in fourteen  days  afWr,  give  a  bond  (a)  upon  paper,  with- 
out stamp  thereupon,  to  some  proper  person  within  such 
parish,  township,  or  place,  to  be  nominated  by  the  said 
.  jiHtices,  with  sufficient  surety,  to  account  for  the  money 
ffhich  shall  come  to  his  hands  as  surveyor,  according  to 
e  directions  of  this  Act  i  which  bond  shall  be  good  lad 
lai  in  law. 


ftJ)uiif  of  assittant  surveyor. — By  Section  4,     The  as- 

int,  so  to  be  nominated  and  appointed,  shall,  and  ia 

toreby  required,  to  the  best  of  his  skill  and  judgment, 

I  assist  the  said  surveyor,  whenever  requested  by  him, 

1  and  attending  the  performance  of  the  statute 

pty  \  in  collecting  the  compositions,  iines,  penalties,  and 

cfeiturei ;  in  maJcing  and  collecting  the  assessments ;  in 

g  out  and  serving  the  notices  authorized  by  this  Act  % 

J  in  such  other  matters  and  things  as  shall  be  reason- 

'  required  of  him  by  the  surveyor,  in  the  execution 

I  his  office  as  surveyor,  pursuant  to  this  Act : — And  the 

1  asustant  shall  justly  and  truly  account  with  and  pay 

fttbe  sajd  siureyor,  or  to  his  order,  from  time  to  time, 

xtrding  to  tlie  directions  of  this  Act,  all   the  money 


'(«>SMFom,  Apprnilii.  No.        clerk  ■hall  have 
XL    For  Ihli  bond   tbe  juitirca'        mure.     IjQcu. 
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which  shall  come  to  his  ]iands  as  assbtant,  by  the  me: 
aforesaid ;  and  in  default  thereof  he  shall  forfeit  doubts  I 
the  value  of  the  money  by  him  so  received  and  not  so  paid  I 
and  accounted  for: — And  if  the  said  assistant  shall  wil- 
fully neglect  or  make  default  in  the  performance  of  any  I 
of  the  duty  required  from  him  by  this  Act,  he  shall  forfeit  1 
for  every  such  offence  any  sum,  not  exceeding  £5  nor  ie«  | 
than  40s.,  at  the  discretion  of  the  justice  or  justices  of  I 
the  limit  within  which  such  assistant  shall  be  appointed  :- 
And  the  said  surveyor  shall,  and  is  hereby  required  ts   i 
send  orders  in  writing  upon  the  said  assistant,  for  the  pay- 
ment of  all  sums  due  to  any  person  or  persons,  for  work  or 
materials,  by  virtue  of  this  Act,  which  amount  to  40*.  or 
upwards ;— And  the  said  surveyor  shall  not  be  responaibl© 
for  any  sum  or  sums  of  money,  which  shall  be  received  by  [ 
the  said  assistant,  and  shall  not  he  actually  paid  to  such  I 
surveyor,  or  to  his  order,  as  aforesaid. 


Surveyor,  with  a  salary,  may  be  appointed  in  the 
first  instance. — By  Section  5,  If  two  parts  out  of  three  of 
those  BO  to  be  assembled  in  any  such  parish,  township, 
or  place,  for  the  nomination  of  surveyors  as  aforesaid, 
shall  agree  in  the  choice  of  any  particular  person  of  skill 
and  experience,  to  serve  the  said  office  of  surveyor  for 
such  parish,  township,  or  place,  and  in  the  settling  of  a 
certain  salary  for  his  trouble  therein,  and  shall  return  tbe 
name  of  such  person,  together  with  the  list  hereinbefore 
directed,  to  the  justices  of  the  peace  at  their  said  Ses- 
sions to  he  held  in  the  week  next  after  the  Michaelraaa 
Quarter  Sessions  (a);  then,  and  in  every  such  case,  itj 
shall  be  lawful  for  the  said  justices,  if  they  shall  I 
proper,  to  appoint  such  person  to  be  surveyor  for  suci 
pariah,   township,  or  place,  and  allow  him  the  salary  mei 
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tioiied  in  sodi  agreement,  which  shaD  be  raised  and  paid' 
m  the  flame  manner  as  the  salary  hereinbefore  mentioned 
sdirected.lo  be  raised  and  paid. 

'  /•  emse  of  deaik,  ^.  new  surveyor  io  be  app&inied.-^ 
Bj  (he  9Kaie  Sediom^  In  case  any  surveyor  to  be  appointed 
voder  die  aathority  of  this  Act  shall  die,  or  become  in- 
capable of  executing  that  office,  before  such  next  Special 
Sessions  for  appointing  surveyors,  the  said  justices,  or 
any  two  oi  tbem,  shall  and  may,  at  some  Special  Sessions, 
iBonioate  and  appcnnt  such  person  or  persons  as  they  shall 
ibkik  pfoper,  to  execute  the  said  office,  until  such  next 
Special  Sesaiobs  for  appointing  surveyors,  as  aforesaid ; 
sod  if  such  deceased  surveyor  had  a  salary,  they  may 
sDow  die  same  salary  to  his  successor,  in  proportion  to 
the  tiase  he  shall  serve  the  said  office ; — And  if  the  said 
justices  of  the  peace,  at  tiieir  said  Special  Sessions,  or  at 
any  time  afterwards,  pursuant  to  the  powers  of  this  Act, 
shafl  appcnnt  more  than  one  person  for  surveyor  of  any 
parish,  township^  or  place,  aH  and  every  person  or  per- 
sons wo  appointed  shall  be  comprehended  under  the  word 
mrvefor^  in  every  part  of  this  Act 

Am  iojmetieee  of  cities,  ^c— By  13  Geo.  3.  c.  78.  s.  53, 
Justices  of  the  peace  of  all  cities,  corporations,  boroughs, 
and  other  places,  are  required  to  put  in  execution  every 
part  of  Ihe  Act  within  their  respective  jurisdictions. 

But  it  is  provided  by  the  54th  Section,  That  nothing  in 
dns  Act  contained  shaH  empower  any  justice  or  justices  of 
Ae  peaces  for  any  city,  town  corporate,  or  borough,  to 
ix  or'  allow  any  salary  to  or  for  any  surveyor  to  be  ap^ 
pointed  by  any  such  justice  or  justices,  other  than  and 
except  such  salary  as  shall  be  settled  and  agreed  upon  by 
two  parts  out  of  three  of  the  persons  assembled  in  the 
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parisfa,  township,  or  place,  within  such  city,  town  cor^l 
porate,  or  borough,  for  which  such  surveyor  shall  be  ap^  I 
pointed,  pursuant  to  the  directions  of  this  Act. 

Abstract  of  Act  to  be  given  to  surveyor. — By  Section  70,  J 
In  order  to  have  the  contents  of  this  Act  more  generallji  I 
communicated  and  known,  the  justices  within  their  r^l 
spcctive  limits  shall,  at  every  Specie)  Sessions  to  be  holdett  I 
in  the  week  next  after  the  Michaelmas  Quarter  Sesi  | 
BionB(a),  procure  and  deliver,  or  cause  to  he  procured 
and  delivered,  a  printed  abstract  of  the  most  materiall 
parts  of  this  Act  to  every  surveyor  to  be  then  appointed 
by  them,  as  the  charge  hereby  directed  to  be  given. 


Exception  of  Bristol,  ^c. — By  Section  85,  It  is  pro* 
vided,  that  nothing  in  this  Act  contained,  touching  thd 
appointment  of  surveyors,  shall  be  deemed  to  extend  td 
the  city  of  Bristol. 

The  Duty  of  thb  Si'rveyor. — This  is  generally 
pnt  into  execution  the  several  provisions  of  the  Act;  and 
so  far,  to  state  the  duty  would  be  to  detail  the  whole  of 
the  enactments ;  but  there  are  some  clauses  that  relaM 
especially  to  the  surveyor,  which  will  now  be  noticed. 

To  account,  Sfc.  and  the  passing  of  his  accounts:  ant 
the  transfer  to  the  succeeding  surveyor. — By  13  Geo,  & 
c.  78,  s,  4'8,  The  surveyor  of  the  highways  for  every 
parish,  township,  or  place,  shall  carefully  and  diligently 
collect,  or  cause  to  be  collected,  the  several  assessmentt(. 
forfeitures,  penalties,  sums  of  money,  and  compositional 
directed  and  allowed  to  be  received  and  taken  within  th* 
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or  place  doth  lie,  and  on  such  day  and  at  such  hour,  as 
■shall  be  agreed  upon  at  such  meeting,  some  day  after  the 
said  meeting  of  the  inhabitants  and  before  such  last-men- 
tioned Special  Sessions,  and  then  and  there  verify  such 
account,  or  any  part  thereof  upon  oath  (a),  if  required  ; 
and  such  justice  (£)  may  allow  such  account  (c),  if  he 
finds  it  just,  or  postpone  it  until  such  Special  Sessions,  if 
2ie  finds  cause  for  so  doing ;  in  which  case  it  may  be  settled 
and  allowed  at  such  Special  Sessions  (A),  after  the  parts 
objected  to  by  such  justice  shall  have  been  explained 
<tnd  verified  by  proper  evidence,  to  the  satisfaction  of  the 
justices  at  such  Special  Sessions ;  and  in  case  any  articles 
contained  in  such  accounts  shall  not  be  explained  and 
proved  to  the  satisfaction  of  such  justices,  they  may  dis- 
allow the  same : — And  whenever  the  said  accounts  shall 
be  so  settled,  and  allowed  or  disallowed  as  aforesaid,  all 
such  books  and  assessments  shall  be  transmitted  to  the 
churchwarden  or  overseer  of  the  poor  for  such  parish, 
township,  or  place  respectively,  or  if  the  place  be  extra- 
parochial,  then  to  some  principal  inhabitant  thereof,  to 
1^  kept  for  the  use  of  such  parish,  township,  or  place : — 
And  the  said  surveyor  shall  forthwith  deliver  a  duplicate 
of  such  book  and  account,  together  with  all  sums  of  money 
as  shall  remain  in  his  hands,  and  hkewise  all  tools,  ma- 
terials, implements,  and  other  things,  as  aforesaid,  to  the 
succeeding  surveyor  for  such  parish,  township,  or  place, 
ia  case  any  new  surveyor  shall  be  appointed ;  or  retain 


(a)  Sec  Forro  of  Oatli,  Ap- 
pendix, No.  \n. 

(Ii)  Itku  been  twl<l,  upon  an 
Vppeal  again*!  aii  order  tor  tlie 
■llowance  of  OnTieer't  accounts, 
Uial  a  masisUale,  being  a  raieil 
inhabiunl  of  Uie  parish,  caiinul 
vulr,  either  on  the  dtttiuiiudUun 


MS  (□  rhe  apptat,  or  on  a  qnulion 
as  to  granting  a  cak  Tor  ttit  opinion 
of  the  Court  of  K.  B.  Rex  e. 
Gudridgc  and  otliers,  3  B.  d(  C- 
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and  no  more ;  and  if  any  person  or  persons  shall  receive 
any  greater  sum  or  fee  for  the  business  aforesaid,  than 
hereinbefore  mentioned,  he  shall  forfeit  the  sum  of  Icit 
pounds  for  every  offence. 


Previously  to  the  above  enactment  it  had  been  dt 
cided(a),  that  the  Court  of  General  Quarter  Sessions 
was  possessed  of  no  original  jurisdiction  to  pass  the  aO* 
counts  of  surveyors  of  the  highways;  but  that  their  au- 
thority arose  only  upon  appeal  from  the  Special  SessiunSf 
to  which  the  original  application  must  be  made.  And 
now  it  is  decided  that,  by  the  proper  construction  of  tlie 
above  clause,  they  are  deprived  even  of  their  appellate 
jurisdiction.  In  two  cases  (A),  both  of  which  arose  out 
of  the  same  transaction,  the  Court  of  Quarter  Scasiont 
had  received  an  appeal  from  tlie  decision  of  the  Pet^ 
Sessions,  as  to  the  surveyor's  accounts;  and  it  was  held 
by  the  Court  of  K.  B.  that  the  Quarter  Sessions  had  no 
such  jurisdiction.  The  80th  section  of  the  Act,  by  whii^ 
it  was  contended  that  the  right  to  appeal  was  given,  ex^ 
pressly  confines  that  right  to  persons  aggrieved  by  any 
thing  done  in  the  execution  of  the  powers  given  by  thA 
Act,  and  for  which  no  particular  method  of  relief 
been  thereby  idready  appointed.  But  a  specific  rehef  fo# 
this  case  is  given  by  the  ^Sth  section.  It  follows,  that 
as  a  remedy  was  already  appointed,  the  8Uth  sectiai| 
does  not  give  to  the  Court  of  (Quarter  Sessions  jurisdio^ 
tiun  to  receive  this  appeal;  and  the  Legislature  clearly 
intended,  that  when  the  accounts  are  settled  at  the  Petty 
Sessions,  or  by  one  justice,  (as  the  case  may  be)  the 
books  are  to  be  transmitted  to  the  parish  oHicers,  to  bv 


A 
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Riding  of  Yorkibire,  A  T.  R.  6t9. 
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Ufi  bj  them  ibr  the  me  of  the  parisbi  and  no  fkrthetf 
ioqiiiry  k  to  be  made  into  the  accounts* 

And  the  jnriadiction  to  pass  the  sorr^yor^  accotftits  is 
itffl  more  narrowed  by  kter  decisicms.  It  is  noi?  dear^ 
that  not  eren  the  Petty  Sessions  possess  an  tjrigmci  ja-t 
lisdietioii  in  such  cases — ^but  can  act  only  on  appeal  fironl 
the  single  jostioe,  who  is  directed  by  the  Act  to  allow  the 
aeooimts»  The  mode  of  proceeding  laid  down  by  the 
L^pdatme  must  be  strictly  adhered  to.  Therefore  the  ac- 
counts mns^  in  the  first  place,  be  produced  at  a  vestry 
laeecing;  they  must  then  be  carried  before  such  justic^ 
as  the  meetmg  shall  appoint;  and  afterwards  an  appeal 
ogotiisl  ike  iietms  olgeded  to  by  that  justice  may  be  heard 
at  Ae  Petty  Sessicms,  whose  decision  is  to  be  flnaL 

In  one  ease  (a),  the  accounts  were  regularly  produced 
at  a  vesCry  meeting,  and  by  a  resolution  of  the  vestry, 
the  amrreyor  was  directed  to  submit  them  to  a  certain 
magistnte,  to  which  he  assented ;  but,  instead  of  so  dmng, 
he  carried  his  accounts  at  once  to  the  Special  Sessions^ 
when  they  were  allowed  by  the  justices.  A  rule  nm  for 
ipaaKtwg  the  order  of  aDowance  having  been  granted  by 
the  Court  of  EL  B.  (the  order  being  previously  brought  up 
by  certiorari^  was  afterwards  made  absolute;  Bayley,  J. 
observing,  that,  **  The  reference  to  the  Petty  Sessions  is 
BKrely  opoo  those  parts  of  the  account  which  are  not 
allowed  by  the  smgle  justice;  the  justices  at  those  Ses- 
doos  have  no  original  jurisdiction.  That  being  so,  the 
aDowanoe  was  not  in  pursuance  of  the  powers  given  by 
the  statute,  and  the  proceeding  was  eeram  fiM  judice. 
I  am  therefore  of  opinion,  that  the  certiorari  was  pro- 


( c)  Rex  r.  The  JnsUcei  of  Somersetsbire,  5  B.  &  C.  816. 
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periy  granted,  and  that  the  order  of  the  Petty  Sessidl 
for  the  ailowance  of  the  accounts  must  he  quashed." 

If  the  accounts  are  submitted  to  tlie  single  justice, 
but  so  defectively  that  he  is  not  enabled  to  form  a  judg- 
ment as  to  their  correctness,  it  is,  of  course,  little  better 
than  not  placing  them  before  him  at  all,  and  any  order 
made  upon  such  a  proceeding  by  the  Petty  Sessions,  must, 
according  to  the  principle  in  the  last  case,  be  invalid. 


Therefore)  where  the  surveyor  exhibited  the  i 
before  one  magistrate,  but  did  not  take  the  assessments 
with  him,  for  which  reason  the  magistrate,  being  of  opi- 
nion that  it  would  be  impracticable  to  investigate  the 
accounts  without  having  the  assessments  laid  before  hiin, 
desired  the  surveyor  to  attend  with  all  the  necessary  do- 
cuments at  the  Petty  Sessions.  The  surveyor  attended 
there,  and  the  accounts  were  examined  and  allowed  by 
the  justices.  The  order  of  the  Petty  Sessions  was,  how- 
ever, quashed  by  the  Court  of  K.  B.;  and  Abbott,  C.J. 
in  delivering  judgment,  said,  "  The  statute  certainly  re- 
quires that  the  accounts  shall  be  exhibited  before  one 
justice,  in  such  a  manner  as  may  enable  him  to  exercise 
his  judgment  upon  them."{n) 


General  penally  on  surveyor. — By  Section  50,  of  SlaL 
13  Geo.  3.  c.  78,  If  any  surveyor  of  the  highways,  after 
his  acceptance  of  the  said  olSce,  shall  neglect  his  duty  in 
any  thing  required  of  him  by  this  Act,  for  which  no  pnr- 
llcidar  penalty  is  imposed,  he  shall  forfeit  fur  every  such 
offence  any  sum,  not  exceeding  £5  nor  less  than  \Qs.,  at 


C,  lit. 
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(be  diaeretion  of  the  justice  or  justices  having  jurisdictioii 

therein. 

•- 

Nd  to  have  am  kUerest  im  ecniracts. — ^We  shall  seeCa)^ 
that  by  the  49th  Section^  any  surveyor  having  a  share  in 
eootracts  without  licence,  shall  forfeit  for  every  ofilsnce 
the  sum  of  jSIO,  and  be  for  ever  after  incapable  of  being 
employed  as  a  surveyor  with  a  salary  under  the  authority 
of  tins  Act. 


n.   Siaiuie  Dmiy;  and  the  power  to  eampaund 

in  lieu  thereof. 

By  the  dmple  provisions  of  the  common  law  it  appears, 
that  the  inhabitants  of  the  parish  were  to  use  their  en* 
dea^omre  tor  the  repair  of  the  highways;  that  is,  personal 
labooTj  and  the  contribution  of  materials  and  implements 
of  labour,  were  the  only  charge  upon  the  occupiers  of 
lands  in  die  parish.  To  render  such  a  burthen  equal 
npon  all,  and  eflfective  as  to  the  object  in  view,  would  be 
a  work  of  some  nicety,  and  therefore  required  the  inter- 
Tention  of  the  Legislature.  And  for  thb  purpose  the 
following  enactments  have  been  made. 

Proportions  of  statute  labour.'^By  34ih  Greo.  S.  c.  74. 
8.  4.  The  said  surveyor  to  be  appointed  by  the  said 
Act  (y)f  together  with  the  inhabitants  and  occupiers  of 
knds,  tenements,  woods,  tithes,  and  hereditaments  within 
eadft  parish,  township,  or  place,  shall,  at  proper  seasons 
in  every  year,  use  their  endeavours  for  the  repair  of  th^ 
Ul^ways,  and  shall  be  chargeable  thereunto  as  followedi: 
(that  is  to  say)  Every  person  keeping  a  waggon,  cart; 
wvB,  plough,  or  tumbrel,  and  three  or  more  horses  or 

(  «)  Pott,  p.  159.  (  &)  13  Geo.  S.  c.  78. 
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)ieasts  of  draught  used  to  draw  the  same,  shall  he  deemed    ' 
I  to  keep  a  team,  draught,   or  plough,    and  be  liable  to 
I  |jerform  statute  duty  with  the  same  hi  the  parish,  town- 
I  «ikip,  or  place,  where  he  resides,  and   shall,  six   days  in 
I  urery  year,  (if  so  many  ditys  shall  be  found  necessary) 
I  |jD  be  computed  from  Michaelmas  to  Michaelmas,  send 
t  g|i  every  day  and  at  every  place  to  be  appointed  by  the 
surveyor,  for  the  amending  the  highways  in  such  parish, 
township,  or  place,  one  wain,  cart,  or  carriage,  furnished, 
after  the  custom  of  the  country,  with  oxen,  horses,  or 
Other  cattle,  and  all  other  necessaries  fit  to  carry  things 
I'  Sot  that  purpose,  and  also  two  able  men  with  such  wain, 
I'  eert,  or  carriage ;  which  duty  so  performed  shall  excuse 
I  arery  such  person  from  his  duty  in  such  pansh,  township, 
I  or  place,  in  respect  of  all  lands,  tenements,  wootis,  tithes, 
:  er  hereditaments,  not  exceeding  the  annual  value  of  ^50, 
[  which  he  shall  occupy  therein :  And  every  person  keep- 
h  Ing  such  team,  draught,  or  plough,  and  occupying  in  the 
I  fame  parish,  township,  or  place,  lands,  tenements,  woods, 
[  tithes,    or   hereditaments,    of  the  yearly   value  of  £50, 
f  over  and  beyond  the  said  yearly  value  of  ^£50,  in  respect 
I  ^hereof  such  team  duty  shall  he  performed;  and  every 
I  nich  person  occupying  lands,  tenements,  woods,  tithes, 
:  liereditaments,     of  the   yearly  value  of  £50,    in  any 
[  other  parish,  township,  or  place,  besides  that  wherein  he 
I  Resides;    and   every   other  person  not  keeping  a   team, 
L  draught,   or  plough,    hut   occupying   lands,   tenements) 
I  ^K>ods,  tithes,  or  hereditaments,    of  the  yearly  value  of 
^50,  in  any  parish,  township,  or  place,  shall  in  like  man- 
lier respectively,   and  for  the   same  number  of  days,  find 
^d  send  one  wain,  cart,  or  carriage,  furnished  with  not 
less  than  three   horses  or   four  oxen,   and  one  horse  or 
l^o  oxen,  and  two  horses  and  two  able  men  to  each  wain, 
cart,  or  carriage,  and  in   like  manner   for  every  ^30  per 
Minum  respectively,  which  every  such  person  shall  further 
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feenpj  in  any  such  paiiiby  townshqi^  or  pboe  vetpee- 
tifdy;  MOctkwmMf  carts,  or  carriages  to  be  employed  bjr 
the  aurrey or  in  the  repairing  and  amending  the  higfawaya 
mthin  the  parish,  township,  or  pkce,  where  snch  hnds, 
tenements,  woods,  tithe%  or  hereditaments  shall  respe^- 
tiTcly  lie :  Prorided  that  no  person  keeping  such  team, 
drau^t,  or  plough,  and  performing  duty  with  the  same 
as  afinreaaid  in  the  parish,  townshq>,  or  fdaoe,  where  he 
rendca,  and  not  occupying  lands,  tenements,  woods, 
tithes,  or  hereditaments  within  the  same,  of  the  yearly 
Taloe  of  £30g  shall  be  obliged  to  send  more  than  one 
labourer  widi  such  team,  draught,  or  pIou|^ 

And  by  Seeiiom  2,  of  the  same  Act,  Every  person  who 
shall  not  keep  a  team,  draught,  or  plough,  but  shaD  keep 
one  or  more  cart  or  carts,  and  one  or  two  horses  or  beasts 
of  draughty  only  used  to  draw  in  each  of  such  carts  upon 
the  l^ghwi^,  shall  be  obliged  to  perform  his  statute 
duty  for  the  like  number  of  days  with  such  cart  or  carts, 
sad  horse  or  horses  or  beasts  of  draught,  and  one  la- 
bourer to  attend  each  cart,  or  to  pay  for  the  lands,  tene- 
ments, woods,  tithes,  and  hereditaments  which  he  shall 
occupy  according  to  the  rate  hereinafter  mentioned,  at 
the  option  of  the  surveyor ;  And  every  person  who  shall 
keep  a  coach,  post-chaise,  or  chair,  or  other  wheel-car- 
riage, and  not  keep  a  team,  draught,  or  plough,  nor 
ooeupjr  lands,  tenements,  woods,  tithes,  or  hereditaments, 
of  the  annual  value  of  «£50  in  the  parish,  township,  or 
place,  where  he  shall  reside,  shall  pay  to  the  surveyor 
ope  shilling  in  respect  of  every  such  day's  statute  duty 
tot  every  horse  which  he  shall  draw  in  any  such  carriage, 
or  shall  pay  according  to  the  value  of  the  hmds,  tene- 
ments, or  hereditaments  which  he  shall  occupy,  according 
to  the  rate  hereinafter  mentioned,  at  the  option  of  the 
surveyor; — And  if  the  said  teams,  draughts,  or  ploughs. 
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beasts  of  draught  used  to  draw  the  same,  shaft  he  deemed'' 
to  keep  a  team,  draught,  or  plough,  and  be  liable  to 
perform  statute  duly  with  the  same  in  the  parish,  town- 
shipt  or  place,  wliere  he  resides,  and  shall,  six  days  ia 
every  year,  (if  so  many  days  shall  be  found  necessary) 
to  be  computed  fiom  Michaelmas  to  Michaelmas,  send 
on  every  day  and  at  every  place  to  be  appointed  by  tha' 
surveyoj-,  for  the  amending  the  highways  in  such  parish, 
township,  or  place,  one  wain,  cart,  or  carriage,  furntthedf 
after  the  custom  of  the  country,  with  oxen,  horses,  or' 
other  cattle,  and  all  other  necessaries  fit  to  carry  things 
for  that  purpose,  and  also  two  able  men  with  such  wain, 
cart,  or  carriage ;  which  duty  so  performed  shall  excuse 
every  such  person  from  his  duty  in  such  parish,  township, 
or  place,  in  respect  of  all  lands,  tenements,  woods,  tithcB« 
or  hereditaments,  not  exceeding  the  annual  value  o[£50t 
which  he  shall  occupy  therein:  And  every  person  keep* 
ing  such  team,  draught,  or  plough,  and  occupying  in  tha' 
same  parish,  township,  or  place,  lands,  tenements,  woods^' 
tithes,  or  hereditaments,  of  the  yearly  value  of  ^'50^ 
over  and  beyond  the  said  yearly  value  of  -€50,  in  respect 
whereof  such  team  duty  shall  be  performed;  and  every' 
such  person  occupying  lands,  tenements,  woods,  tithet^ 
or  hereditaments,  of  the  yearly  value  of  i^50,  in  any^ 
other  parish,  township,  or  place,  besides  that  wherein  he 
resides;  and  every  other  person  not  keeping  a  teatii|. 
draught,  or  plough,  but  occupying  lands,  tenements, 
woods,  tithes,  or  lieredi laments,  of  tiie  yearly  value  oj 
j£50,  in  any  parish,  township,  or  place,  shall  in  like  maib 
ner  respectively,  and  for  the  same  number  of  days,  Rni, 
and  send  one  wain,  cart,  or  carriage,  furnished  with  nolT 
less  than  three  horses  or  four  oxen,  and  one  horse  ttf! 
two  oxen,  and  two  horses  and  two  able  men  to  each  v 
cart,  or  carriage,  and  in  like  manner  for  every  ^50  pef 
annum  respectively,  which  every  such  person  shall  furthd 
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oocapj  in  any  such  pariabj  township  or  phoe  vetpee- 
tifdiy ;  soch  wmins,  cartSy  or  carriages  to  be  employed  by 
Ae  sorreycw  in  the  repairing  and  amending  the  highways 
widiin  the  parish,  township,  or  pkce,  where  soch  knds, 
teoementSy  woods,  tithes,  or  hereditaments  shall  respeo- 
tiffdy  lie:  Provided  that  no  person  keeping  such  team, 
dran^t,  or  plough,  and  performing  duty  with  the  same 
ss  sfirrrtfii^  in  the  parish,  township,  or  fdaoe,  where  he 
lendcm  and  not  occupying  lands,  tenements,  woods, 
tithes,  or  hereditaments  within  the  same,  of  the  yearly 
fslne  of  ^£30,  shall  be  obliged  to  send  more  than  one 
kbourcr  with  such  team,  draught,  or  plough. 

And  by  Seeiiom  2,  of  the  same  Act,  Every  person  who 
shall  not  keep  a  team,  draught,  or  plough,  but  shall  keep 
one  or  more  cart  or  carts,  and  one  or  two  horses  or  beasts 
of  drsi^t^  only  used  to  draw  in  each  of  such  carts  upon 
the  h^w;^,  shall  be   obliged  to  perform  Ins  statute 
duty  for  the  like  number  of  days  with  such  cart  or  carts, 
sad  horse  or  horses  or  beasts  of  draught,  and  one  la- 
bourer to  attend  each  cart,  or  to  pay  for  the  lands,  tene- 
Bients,  woods,  tithes,  and  hereditaments  which  he  shall 
occupy  according  to  the  rate  hereinafter  mentioned,  at 
the  option  of  the  surveyor ;  And  every  person  who  shall 
keep  a  coach,  post-chaise,  or  chair,  or  other  wheel-car* 
rii^e^  and  not  keep  a  team,  draught,   or  plough,  nor 
ooenpjr  lands,  tenements,  woods,  tithes,  or  hereditaments, 
of  die  annual  value  of  .£50  in  the  parish,  township,  or 
phoe,  where  be  shall  reside,  shall  pay  to  the  surveyor 
one  AiHing  in  respect  of  every  such  day's  statute  duty 
fiv  every  horse  which  he  shall  draw  in  any  such  carriage, 
01  diall  pay  Jicoording  to  the  value  of  the  lands,  teaa* 
Mats,  or  ber^itaments  which  he  shall  occupy,  nrroidim 
to  4c  rate  hereinafter  mentioned,  at  the  option  of  the 
ttuveyor; — ^And  if  the  said  teams,  draughts,  or  ploughs, 


or  any  of  them,  shall  not  be  thought  needful  by  the 
reyor  on  any  of  the  i>aid  days,  then  every  such  pei 
who  should  have  sent  any  such  team,  draught,  or  pli 
according  to  the  directions  aforesaid,  shall,  according 
the  notice  to  be  given  as  hereinafter  directed,  send 
the  said  work  for  every  one  so  spared  three  able  mi 
there  to  labour  as  aforesaid,  or  pay  to  tlie  said  surveyor 
the  sum  of  four  shillings  and  sixpence  in  lieu  thereof,  at 
the  option  of  the  surveyor;  and  all  such  persons  as 
aforesaid  shall  respectively  have  and  bring  with  them 
such  shovels,  spades,  picks,  mattocks,  and  other  tools 
and  instruments  as  are  useful  and  proper  for  the  pur- 
poses aforesaid  : — And  all  the  said  persons  and  carriages 
shall  diligently  perform  the  work  and  labour  to  which 
they  shall  be  appointed  by  such  surveyor,  for  eight 
hours  in  every  of  the  said  days,  within  such  parish,  town- 
ship, or  place,  or  in  getting  and  carrying  materials  in 
and  from  any  other  parish,  township,  or  place,  to  be 
employed  in  the  repair  of  the  highways  of  (he  parish, 
township,  or  place  for  which  they  shall  be  required  to 
perform  such  duty  and  labour  as  aforesaid ; — And  if  any 
person  sending  a  team  as  aforesaid,  shall  not  send  a 
sufficient  labourer,  besides  the  driver  ( except  as  before 
mentioned ),  or  if  any  such  labourer  or  driver,  or  the 
driver  of  any  cart  required  to  perform  statute  duty  as 
aforesaid,  shall  refuse  to  work  and  labour  during  the 
Hme  above  mentioned,  according  to  the  directions  of  the 
surveyor,  or  if  any  driver  shall  refuse  to  carry  proper 
and  sufficient  loads,  it  shall  and  may  be  lawful  for  such 
aixtveyor  to  discharge  every  such  team,  cart,  or  labourer, 
and  to  recover  from  the  owner  of  every  such  team  or 
cart,  the  forfeiture  which  every  such  person  or  persons 
would  have  incurred  by  virtue  of  the  said  Act,  in 
no  such  team,  cart,  or   labourer  respectively  had 
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And  every  person  or  persons  making  default  (a )  in  finai 
ing  and  sending  each  Vfa.tn,  cart,  or  carriage,  furnished  a 
aforesaid,  and  such  able  men  with  the  same  ai 
required,  or  in  performing  the  said  duty  at  the  time  a 
place  and  in  the  manner  by  this  Act  directed,  shall  f 
every  such  default  or  neglect  in  sending  such  wain,  cai 
or  carriage,  with  such  men  as  aforesaid,  forfeit  the  s 
of  ten  shillings ;  and  for  every  default  in  sending  evei 
cart  with  one  horse  and  one  man,  three  shillings; 
for  not  sending  every  cart  with  two  horses  and  one  mai 
five  shillings;  and  every  person  or  persona  making  dt 
fault  in  sending  any  such  labourer,  and  every  perso 
making  default  in  performing  such  labour,  at  the  time  and 
place  and  in  the  manner  directed  by  this  Act,  or  i' 
paying  such  composition-money  for  the  same  as  hereia 
mentioned,  shall  for  every  such  neglect  forfeit  the  son 
of  one  shilling  and  sixpence; — All  which  forfeitures  sliofl 
be  applied  for  the  use  of  the  highway  within  the  parisl^. 
township,  or  place  where  the  same  shall  arise : — And  thk 
said  surveyor  shall  fairly  and  equally  demand  and  requild ' 
such  duty  and  labour  from  every  person  or  persons  liaUs 
to  perform  the  same,  according  to  the  directions  of  thist 
Act,  without  favor  or  partiality  to  any  person  or  persons, 
whomsoever ; — And  if  in  any  parish,  township,  or  plaoe^ 
it  shall  not  be  necessary  to  call  forth  the  whole  duty  ik 
any  year,  it  shall  be  abated  in  a  just  and  equal  propoitioa 
amongst  all  persons  liable  to  the  same ; — And  the  saki 
surveyor  may  and  shall  and  he  is  hereby  required,  with 
all  convenient  speed,  after  default  made  in  perfomance 
of  such  duty  or  labour  sa  aforesaid,  to  proceed  for  the 
recovery  of  the  penalties  or  forfeitures  hereby  infiictet^  J 
for  the  same  respectively,  in  manner  hereinafter  directed,  [ 


(b)  SeeaiGcu.  3.  c.  109.  I 
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m^'tim  wime  may  be  rccofqred  befbre  be  naket  up 
imweooaatMg  in  die  maimer  diieeted  by  tbb  Act. 

Jutiiees  may  dured  iemm-dmiy  to  be  petfmwmd  m  HwI, 
miwmg  wdmr  laboMrers  to  work,  ^^ — ^It  is  prorided  by 
&6orAal.S4Geo.S.c74,  That  if  it  shall  appear  to  die 
JBilieeB  at  dmr  Special  Sesdcms  to  be  held  fai  die  week 
max  after  Michaplmai  Quarter  Sessions  (a),  or  at  any 
other  Spafhl  or  Petty  Sessions  held  widiin  die  fimitB  of  any 
paiidi,  tovnship^  €x  {dace,  at  which  two  cnt  more  jnstioes 
AaD  be  present,  that  from  the  directions  hereinbefore 
l^icn  ftr  the  perfcvming  and  compomiding  die  statute 
As^CA),  diete  wiD  be  difficulty  in  procuring  die  neces* 
mry  eaifiage  or  a  sufficient  number  of  labourers  for  the 
lepmr  of  die  highways  in  any  particular  parish,  townships 
or  plaee  wMbb  their  respectire  limits,  without  paying  high 
and  eAlmtagaui  prices  for  die  same,  it  shaD  be  lawfol 
forsndi  jostioss  to  order  (c)  and  direct  the  team-duty, 
cr  so  madi  dieieof  as  they  shaD  think  fit,  to  be  per* 
fnsed  in  land  widiin  erery  such  parish,  township,  or 
plsee,  except  in  respect  of  such  teams  as  belong  to 
peaooa  who  do  not  occupy  lands,  tenements,  woods, 
tidiei,  or  hereditaments  of  the  annual  value  of  «£S0 
widnn  die  same;  and  also  to  order  all  such  persons  a4 
shall  gnn  dieir  living  by  the  wages  of  daily  labour,  01^ 
sneh  part  of  them  as  they  shall  think  fit,  to  perform  six 
daya'  Jaboor  upon  such  highways  in  kind,  either  by  thenn 
sdves  or  odier  sufficient  labourers,  in  case  so  many  days* 
doty  shaD  be  required,  upon  being  paid  for  such  labour 
die  nsnal  and  customary  wages  given  to  labourers  in  such 
township,  or  place :— -Provided  that  if  part  of 


(s)  8«e,  as  ts  tbcte  ScMknit,  lee  potTy  page  137,  et  leq. 

aale,p.i08.  (c)SceFomi,  Appendix,  N«, 

(6)  Far  the  prarUioos   ai  to  XVI. 
tie  fiiSBptfidlBg  for  atatate  daty, 
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such  feams  or  labourers'  only  are  required,  it  shalf  be* 
directed  by  the  said  order  of  the  justices,  in  some  given  - 
proportion,  as  one-half,   third,  or  fourth  part  thereof; 
and  the  surveyor  shall  in  that  case,  at  a  public  vestry  for 
such  parish,  township,  or  place,  put  the  names  of  all  the- 
persons,  liable  by  this  Act  to  send  such  teams,  into  one  hat- 
or  box,  and  the  names  of  all  the  persons  liable  to  perfono; 
sueh  labour  into  another  hat  or  box,  and  some  inhabit*- 
9nt  then  present  shall  draw  out  such  number  from  each 
as  shall  be  equal  to  the  proportion  so  ordered  by  the* 
said  justices,   and   the  persons  so  drawn  shall  perform 
such  duty  in  kind  for  that  year ; — ^And  that  if  any  such, 
order  shall  be  made  or  continued  in  the  subsequent  year^ 
the  same  method  shall  be  observed,  but  the  names  drawn 
in  the  preceding  year  shall  not  be  put  into  such  histt  or' 
box ;   and  in  every  succeeding  year  such  method  and  re* 
gulation  shall  be  observed  by  such  surveyor,  as  to  render 
the   duty  so  required  to  be  performed  in  kind  as  equal 
amongst  the  several  persons  liable  thereto  as  may  be  ;-*- 
Which  order  of  the  said  jtustices,  so  far  as  the  same  shalE 
be  extended,  shall  supersede  the  said  power  or-  liberty^ 
of  compounding  (a\  and  shall  be  binding,  and  effectual 
to  all  intents  and  purposes  whatsoever ;  and  shall  con- 
tinue  in  force  until  it  shall  be  discharged  or  varied  by 
the  justices  at  some  subsequent  Special  Sessions  for  the 
highways  within  such  limit,  to  be  held  in  the  week  next 
after  Michaelmas   Quarter  Sessions;    any   thing  herein 
contained  to  the   contrary  thereof  in  any  wise  notwith-* 
standing. 

In  the  exposition  of  the  former  statutes  upon  this  sub-^ 
ject,  the  language  of  which  is,  with  little  variation,  pur- 
sued in  the  above  enactments^  the  following  opinions 
have  been  holden  (b).  ■      ' 

(«)  Seepott,  p.  isr,  etseq^      •     (fr)See  l  Hawk.  c.7d.  a.  40  to45. 
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f'Ist{tf).  That  persons  in  holy  orders  .are .within  ,the 
^farnew  of  them  in  respect  of  their  spiritual  possessions^ 
98  much  as  any  other  persons  whatsoever,  in  respect  of 
any  other  possessions ;    for   the  words .  are  general,  >and 
there  is  no  kind  of  intimation  that  any  particular  persons 
shall  be  exempted  more  than  others. 
.  2dly(6).  That  he  who  keeps  several  draughts  in  a 
'parish  is  bound  to  send  a  team  for  each  draught,  whe- 
dier  he  occupy  any  land  in  the  parish  or  not ;  and  in  like 
manner,  that  he  who  occupies  several  plough-lands  ought 
to  send  a  team  for  each  plough-land,  .whether  he  keeps 
any  draught  or  not. 

.'  N.  B.  Dalton  is  of  opinion,  that  he  who  keeps  a 
draught  and  but  two  horses,  ought  to  attend -therewith 
at  ibe:. times  appointed ;  and  that,  if  he  carry  with  them 
such  loads  as  diey  are  able  to  draw,  he  shall  be  excused* 

•  3dly(c).  That  notwithstanding  the  words  of  the  sta- 
tute extend  only  to  the  occupiers  of  land,  yet  if  the 
owner  neither  occupy  them  nor  let  them,  but  suffer  them 
to  lie  fresh,  he  shall  be  charged  as  much  as  if  he  had 
occupied  them ;  for  there  is  no  reason  that  the  public 
shall  suffer  for  hb  negligence. 

'  4thly(c{).  That  it  is  no  excuse  for  the  inhabitants  of 
a  parish,  lying  indicted  at  common  law  for  not  repairing 
the  highways,  that  they  have  done  the  full  work  re- 
quired of  them  by  statute ;  for  since  these  statutes  are 
wholly  in  the  affirmative,  and  made  in  aid  of  the  common 
iaw  and  to  supply  the  defects  thereof,  they  shall  not  be 
construed  to  abrogate  any  provision  thereby  made   for 

these  purposes. 

•  •  • 

(«)  5Keb.  f55.476.— iVentr.  46S.  568.— Vide  Dalt.    c.   S6.— 

f73.— WaUon,  40.— «  loft.  704.—  2  Keb.  617. 

Ai4  lee  Rex  v.  Lacy,  5  B.  &  C.  (c)  Palm.  589.-2  Roil.  412. 

702,  aa4  pott.  (  d  )  Dalt.  c.  26. 
(i)  Rayoh  186.— 3  Keb.  567. 
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Sibfy (a).  That  the  inhabitants  of  a  parish  into  which 
a  ro«d  U  turned  by  turnpike  trustees,  are  not  bound  to 
do  statute  work  thereon.  But  by  13  Geo.  3.  c.  84. 
s.  60  ( 6 ),  the  surveyors  of  turnpike  roads  may,  when  ne- 
t*n»Ty,  enforce  the  powers  given  by  the  Highway  Act. 

Exemptioiu  from  statute  tabour.—By  Stat.  43  Geo.  3. 

e.  90.  s.  174,  No  serjeant,  corporal,  or  drummeT  of  the 

aulitta,  nor  any  private  man,  from  the  time  of  his  enrol- 

k'  nent  until  his  discharge,  shall  be  compelled  to  perform 

I  SBy  highway  duty,  commonly  called  statute  work. 

Petmlitf  for  neglect  to  perform  statute  dirfy.— By  Stat, 
MGeo.  3.  c.  109.  8.  7,  All  persons  who  shall  refuse  or 
,  acgtect  to  perform  any  part  of  their  statute  duty  in  kmd, 
oa  bong  regularly  summaned  by  the  surveyor  for  that 
jmipose,  shall  forfeit  and  pay  a  sum,  equal  to  twice  the 
•mount  of  the  composition  for  such  statute  duty  as  they 
ihall  have  so  neglected  or  refused  to  perform,  according 
to  the  rates  fixed  by  the  justices  under  the  provisions  of 
this  Act;  and  the  said  persons  shall  also  be  liable  to 
perform  (he  said  statute  duty,  which  they  have  so  neg- 
lected or  refused  to  perform,  cither  in  the  same  or  in 
the  following  year ;  Oie  payment  of  such  forfeitures  and 
the  arrears  of  such  sutule  duty  to  be  enforced  and  ap- 
plied to  the  benefit  of  the  highway  or  turnpike  road  to 
which  itie  original  neglected  duty  was  due  or  owing  by 
tile  surveyor  for  the  time  being,  and  under  the  same 
regulations  and  in  the  same  manner  as  other  forfeitures 
may  be  levied,  and  statute  duty  may  in  other  cases  be 
enforced  by  any  of  the  provisions  of  any  of  the  said 
heroinbefore  recited  Acts. 

t.  Cooper,  1  BU.        pike  roads  is  now  provided  for  by 

t  Geo.  4.  c.  S5.  t.  So. 
boor  apon  turn- 
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b  m  ocNiTictiaB   fiw  the  non-perfonnaiioe  of  statute 
du^,  it  was  stated  that  J.  F.  (the  party  convicted)  was 
lenred  with  a  notice,  whereby  he  was  required  to  do  oer- 
tsin  statute  duty  specified  in  the  conviction,  or  compound 
fi>r  the  same  two   days  hefore  the  time  appointed  for 
d«ng  the  work,  and  that  the  said  J.  F.  ( although  liable 
to  the  same  by  reason  of  his  occupation,  &c.)  neglected 
to  attend  and  perfiann  such  statute  duty,  contrary  to  the 
ftntiite,    The  coimction  proceeded  to  decUre  a  certain 
sum  fiirfeited«    It  was  objected  to  this  conviction,  that 
the  order  was  to  perform  the  statute  work  or  compound 
for  it;  whereas  the  conviction  is  for  not  performing  the 
mAg  and  does  not  mention  the  composition.    And  it  was 
argued  that  it  is  consistent  with  all  that  appears  upon 
the  convietiont  that  the  plaintiff  might  have  compounded 
for  the  statute  work.    But  the  objection  was  over-ruled« 
Per  Lord  Tentecden,  C  J.  **  By  the  Highway  Act,  certam 
statute  duty  is  required  to  be  performed  by  all  persons 
ooeupyiiig  land  and  keeping  a  team.    There  is  also  a  pro* 
visioD,  that  parties  may  relieve  themselves  from  the  per- 
fomanee  of  this  duty  by  paying  certain  sums,  to  be  ap* 
pointed  by  the  justices,  who  may^  however^   refuse  to 
allow  this  relief,  and  insist  upon  having  the  statute  work 
performed.    That  power  was  not  acted  upon  in  this  in- 
stance; the  surveyor  gave  notice  to  the  plaintiff  to  do 
the  woric,  or  compound  for  it    If  he  bad  paid  the  com- 
poaitiont  that  would  have  been  a  good  defence  to  the 
charge  of  neglecting  to  perform  the  work ;   but  it  was 
natter  of  defence  only,  and  the  proceeding  for  non- 
performance of  the  work  was  correct ''  (a). 

Another  objection  was  also  taken  to  the  same  convicr 
tion,  and  over-ruled,  vvs.  that  it  was  not  alleged  in  the 


(«)  FawceU  v.  Foulis,  7  B.  &  C.  S94. 
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conviction,  that  statute  duty  in  kind  was  necessary.  Sed 
per  Lord  Tenterden,  C.  J.  "  That  must  have  been  as- 
certained before  the  surveyor*s  requisition,  and  must, 
therefore,  be  presumed," 

i 

'  In  the  above  case,  it  appeared  that  there  were  distinct 
townships  in  the  parish,  and  it  was  contended  by  the 
plaintiff,  that  each  township  repaired  their  own  roads, - 
and  therefore,  as  the  way  in  question  was  situate  in  a 
different  township  from  that  where  the  plaintiff  occupied, 
the  justices  had  no  jurisdiction,  and  the  conviction  was 
erroneous.  And  it  was  stated  that  all  the  proceedings 
in  this  case  were  taken  with  a  view  to  raise  the  question, 
as  to  the  liability  to  repair.  But  it  appeared  that  the 
surveyor  had  been  appointed  for  the  whole  parish.  And 
the  Court  held,  that  as  the  appointment  of  the  surveyor 
was  not  reversed,  the  conviction  was  good  upon  the  face 
of  it ;  and  that  the  plaintiff  could  not,  in  an  action  for 
trespass  'against  the  justices,  who  signed  the  conviction 
and  under  which  a  distress  had  been  levied,  try  the  ques- 
tion, whether  the  land  which  he  occupied  was  exempt 
from  the  burthen  of  repairing  the  roads  in  other  parts 
of  the  parish. 

Seed  month,  ^c.  to  be  fixed  by  inJiabitants, — By  Stai, 
13  Geo.  3.  c.  78.  s.  4«3,  The  inhabitants  of  every  parish, 
township,  or  place,  at  some  vestry,  or  other  public  meet- 
ing or  meetings  to  be  held  pursuant  to  this  Act  (  a ),  shall 
appoint  three  months  in  every  year,  within  which  no 
statute  duty  shall  be  performed,  vfxr.  one  month  in  the 
spring,  to  be  called  ilte  seed  month;  one  month  in  the 
summer,  ybr  the  hay  harvest ;  and  one  other  month  in  the 


( a )  See  tection  60  of  thU  Act,        Section,  as  to  the  proviiioo  for 
post,  under  the  fifth  head  of  this       liolding  these  meetings. 
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Mmmer,  for  'ike  earn  harveHz — Provided  that  notice  in 
vriting  (a)  be  ghren  of  the  times  so  appointed  to  the 
surveyor  of  such  parish,  township,  or  place  respectively, 
and  also  to  the  surveyor  of  every  turnpike  road  lying 
within  the  same,  within  three  days  after  every  such 
■eetiiig,  and  fourteen  days  at  least  before  the  beginning 
of  eadi  such  month. 

Power  io  iranefer  statute  labour,  not  tranted  ttpon  tmrn- 
'pike  roads,  io  other  highways. — And  whereas  there  may 
be  tmrmpUe  roads  {b),  in  such  a  state  and  condition  of 
repair,  that  the  statute  duty  required  to  be  performed 
upon  them  may  be  dispensed  with ;  it  is  therefore  enacted 
by  Stai.  S  Geo.  4.  c.  1S6.  s.  109.  that  upon  application 
by  the  surveyor  or  by  any  two  inhabitants  of  any  place 
in  whidi  sudi  turnpike  road  lies,  the  justices  at  any 
Special  Sessions,  upon  full  and  clear  evidence  that  the 
whole  CM*  any  part  of  such  statute  duty  may  be  conve- 
niently dispensed  with  from  such  turnpike  roads,  without 
mdangering  the  securiljes  for  the  money  advanced  upon 
the  credit  of  the  tolls  thereof,  and  that  such  statute 
duty  is  wanted  for  the  repair  of  other  highways  within 
such  parish,  township,  or  place,  may  order  the  whole 
or  part  of  such  statute  duty  to  be  performed  upon  the 
highways,  not  being  turnpike,  under  the  direction  of  the 
surveyor  thereof,  during  such  time  as  to  them  shall 
aeem  reasonable. 


Statute  Duty  Composition. — To  require  a  specific 
performance  of    the   statute   duty  might,    in  many   in- 


( c )  See  Form,  Appendix,  No.  upon  highways  in  general.     See 

XYII.  post,  section  II.  of  this  Chapter, 

(6)  By  theTornpike  Acts  sta-  nnder   the   third    head    of  that 

tale  doty  is  required  to  be  per-  Section, 
ibrsed  npoo  turnpike    roads,  as 
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stances,  be  Injurious  to  the  party  liable,  vithout  being  of  i 
proportionate  advantage  to  the  public.    The  Legislature' 
has,    therefore,    made    several   regulations,  whereby   the 
duty  may  be  compounded  for  in  money.    A  power,  how-  i 
ever,  is  given   to  the  justices  to  require  absolutely  the  ■ 
performance  of  labour  in  kind,  or  a  composition  in  money 
in  lieu  thereof,  whenever  either  shall  appear  to  be  most  | 
beneficial  to  the  repair  of  the  highways. 


As  to  the  power  to  compound,  and  as  to  Ike  amount  of 
the  composition  for  statute  labour. — By  Slat.  13  Geo.  8. 
c.  78.  B.  38,  It  is  declared  that  persons  liable  to  perform 
statute  duty  may,  if  they  think  fit,  compound  for  the  same 
for  such  sums  as  the  justices  shall  think  fit,  not  exceed- 
ing the  several  amounts  therein  specified.  But  the  amount 
and  mode  of  ascertaining  this  composition  is  altered  and 
further  regulated  by  the  stat.  4ri-  Geo,  3.  c.  52.  and 
64  Geo.  3.  c.  109. 

By  the  2d  Section  of  4-t  Geo.  3.  c.  52,  Any  person  or 
persons  liable  to  perform  statute  duty,  by  sending  one 
or  more  team  or  teams,  draught  or  draughts,  plough  or 
ploughs,  with  men,  horses,  or  oxen,  in  manner  in  the 
said  recited  Act  of  the  S^th  year  of  his  present  Majesty's 
reign  mentioned,  may  compound  for  the  same  if  he,  she, 
or  tlicy  shall  think  fit,  by  paying  to  the  surveyor  of  the 
highways,  at  the  time  and  in  the  manner  in  the  said  Act 
of  the  13th  year  of  his  present  Majesty's  reign  (a)  men- 
tioned, such  sum  or  sums  of  money,  as  the  justices  of 
the  peace  for  the  limits  wherein  the  parish,  township,  or 
place,  for  which  the  said  duty  is  liable  to  be  performed, 
is  situate,    or  the   major   part   of   them  at  their  Special 
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Scnkm  to  be  heM  in  the  first  week  after  Michaelmas 
Qaaiter  Sesaoiis(a)  in  every  year,  shall  adjudge  and 
dsdfaure  to  be  xeasonab]e»  not  exceeding  twelve  shillings^ 
nor  less  than  three  shillings  for  each  team,  draught,  or 
ploqgihy  for  each  day ;  and  in  default  of  their  adjudging 
and  declaring  the  same,  the  sum  of  six  shillings  for  and 
in  Ben  of  eveiy  day's  duty  for  each  teain,  draught,  or 
plough :  And  for  each  cart  with  two  horses,  or  beasts  of 
draught,  not  exceeding  eight  shillings,  nor  less  than 
three  shillings;  and  in  default  of  their  adjudging  and 
dedarii^  the  same,  the  sum  of  four  shillings :  And  for 
each  cart  with  one  horse,  or  beast  of  draught,  not  ex« 
ceeding  six  shillings  nor  less  than  two  shillings ;  and  in 
de&ult  of  their  adjudging  and  declaring  the  same,  the 
sum  of  three  shillings. 

BjSiai.  54  Geo.  3.  c  109.  s.  4,  In  all  cases  in  which 
it  shaD  be  made  to  appear  to  two  or  more  justices  of  the 
peace  acting  within  the  district,  by  the  surveyors  of  the 
highways,  *  or  of  any  turnpike  road  ( i  ),  that  the  main- 
tenance and  repair  thereof  can  be  more  effectuaUy  car- 
ried on  by  a  composition  in  money  than  by  a  performance 
of  the  statute  duty  in  kind,  he  or  they  shall  be  at  liberty 
to  require  such  composition  in  money,  upon  receiving  an 
authority  (c)  under  the  hands  and  seals  of  the  said  jus- 
tices tot  that  purpose,  in  lieu  of  either  the  whole  or  of 
any  certain  part  of  the  statute  duty,  from  the  several 
persons  who  are  bound  by  law  to  perform  such  statute 
duty:— And  the  justices  of  the  district,  at  their  Special 
Sessions  for  the  highways  held  in  the  week  next  after 
Michaelmas  yearly,  shall  fix  such  rates  as  they  shall  ad- 
judge reasonable,  as  a  composition  in  lieu  of  the  teams. 


(c)  See  ante,  p.  108.  (  fr  )  See  Form,  Appendix,  No.  XVIII. 

(  c  }  See  Form,  Appendix,  No.  XIX. 
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tarts,  horses^  oxen,  or  labour,  which  such  persons  are 
bound  in  the  proportions  now  fixed  by  law  to  provide  and 
perform ;  which  rates  the  said  justices  are  hereby  autho- 
rized and  required  annually  to  make  known  at  such  Spe- 
cial Sessions,  due  regard  being  had  to  the  actual  wages  of 
labour,  and  to  the  actual  rate  of  hiring  teams,  draughts, 
ploughs,  carts,  horses,  or  oxen,  in  the  parish,  place,  or 
district,  in  which  such  composition  is  required  ;  and  such 
composition  shall  be  paid  in  the  same  manner,  and  within 
the  same  period  and  subject  to  the  same  regulatioos  and 
))ro visions,  as  are  now  by  law  established  for  enforcing 
the  payment  of  compositions  in  lieu  of  statute  duty : — 
Provided  always,  that  in  case  where  the  whole  composi- 
tion in  money  shall  not  be  required  in  lieu  of  the  whole 
of  the  duty  in  kind,  such  composition  shall  be  demanded 
in  fair  and  equal  proportions  from  each  and  every  person 
liable  to  pay  the  same,  unless  any  of  the  said  persons 
shall  prefer  to  pay  a  composition  for  the  whole  of  their 
statute  duty,  according  to  the  rates  fixed  in  the  manner 
lierein  directed. 

In  the  case  of  Stanley  y.  Fielden  and  Others  (a),  to 
an  action  of  trespass,  a  justification  was  pleaded  under  a 
warrant  of  distress,  to  levy  a  composition  in  lieu  of  sta^ 
tute  duty,  due  from  the  plaintiff  as  occupier  of  lands  in 
the  township  of  Hooton.  At  the  trial  at  the  assizes  for 
Chester,  it  appeared,  that  two  magistrates  authorized 
the  surveyor  of  a  turnpike  road,  which  ran  through 
twenty-nine  townships,  to  collect  for  the  repair  of  the 
road  a  composition  in  lieu  of  the  statute  duty.  The 
-surveyor  was  not  examined  upon  oath  as  to  the  necessity 
'of  the  composition.  He  afterwards  made  an  assessment 
of  sixpence  in  the  pound  upon  the  annual  value  of  the 
lands   of  the   township  of  Hooton,   through  which  the 


(a)  5B.  &  A.  425. 
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ttmpike  Mad  passed.    The  sum  to  be  collected  under 
this  assessment  was  the  utmost  which  the  surveyor  of  the 
toinpike  rcwds  could  in  any  case  demand  from  the  inha- 
Utants  of  the  township,  and  much  exceeded  what  wtfs 
required  to  put  that  part  of  the  road  lying  in  their  to¥nr>- 
ship  into  complete  repair.    The  turnpike  surveyor,  having 
returned  the  assessment  to  the  surveyor  of  the  highways 
of  thf  township,  directed  him  to  collect  the  sums  therein 
mentioiied.    Upon  a  refusal  by  the  plaintiff  to  pay  the  sum 
assessed  upon  bim,  as  an  inhabitant  of  the  township,  two 
mgistrates  granted  a  warrant  of  distress  to  levy  the  same. 
It  was  objected  by  the  Counsel  for  the  defendants,  on  the 
pkdntiff^s  case  being  closed,  that  there  ought  to  be  a  non- 
nut,  inaamnch  as  the  warrant  must  be  considered  primd 
fade  evidence  of  all  tlie  facts  therein  stated ;  and  if  so, 
then  it  appeared  that  by  an  assessment  pursuant  to  an 
order  of  two  justices,  according  to  the  directions  of  the 
statute,  the  plaintiff  was  charged  with  the  sum  therein 
mentioned,  and  refused  tapay  it;  and  that  this  must  be 
Itken  to  be  an  adjudication,  binding  and  valid,  until  re- 
gularly quashed.     The  learned  Judges  refused  to  nonsuit 
the  plaintiff,  but  reserved  the  point.     Upon  the  facts  of 
the  case,  the  Chief  Justice  stated  ta  the  jury,  that  upon 
the  evidence,    it  had  net  been  made   to  appear  by  the 
Kurvcyon  of  the  roads  to  the  justices,   that  a  composition 
ID  liea  of  statute  duty  was  necessary ;  that  the  surveyor 
oogfat  at  all  events  to  have  been  examined  in  the  presence 
of  both  the  magistrates,  whereas  in  fact  one  only  had 
exaduBed  him,  and  communicated  the  information  to  the 
other ',  and  as  the  result  of  the  inquiry  was  to  affect  the 
property  of  many  persons,  it  was  fit  that,  if  not  on  oath, 
it  should  at  least  be  of  a  satisfactory  nature.     The  jury 
foond  a  verdict  for  the  plaintiff.     A  rule  nisi,  for  a  noiK 
siut  Of  a  new  trial,  was  granted  by  the  Court  of  K.  B.  ; 
hut  at  the  time  the  Lord  Chief  Justice  (Abbott) 
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that  the  opinion  of  the  Court  waa  then  very  strong,  that 
wherever  an  Act  of  Parliament  required  justices  to  take 
certain  ateps  on  some  matter  being  made  to  appear  to 
them,  that  matter  must  be  made  to  appear  to  them  on 
oath. 


Upon  the  motion  coming  on,  and  after  the  case  had 
been  argued,  the  Court  gave  their  judgment  in  favor  of 
the  pkintiff.  Per  Abbott,  C.  J.  "  Before  it  can  be  asccr- 
huned  how  much  any  individual  ought  to  pay  as  a  com- 
position in  lieu  of  statute  duty,  it  must  be  ascertained, 
in  some  manner  and  by  some  competent  authority,  how 
many  days  labour  will  be  required  to  repair  the  road. 
Now  that  certainly  has  not  been  done,  in  distinct  tenns, 
in  tliis  case.  It  appears  upon  the  evidence,  that  the 
turnpike  surveyor,  having  first  required,  from  the  sur- 
veyor of  the  highways  of  the  township,  a  list  of  the  se- 
veral persons  liable  to  statute  duty,  mnde  an  assessment 
at  the  rate  of  sixpence  in  the  pound  upon  the  whole 
annual  value  returned,  lie  seems  to  have  taken  it  fc 
granted,  that  he  was  entitled  to  require  from  the  sevcrd 
townships  through  which  the  road  passed,  a  composition 
for  the  whole  statute  duty  which,  by  law,  he  was  entiUed 
to  demand,  whatever  the  state  of  the  roads  might  be. 
Now,  I  am  of  opinion,  that  he  bad  no  such  right.  If 
there  were  no  such  composition,  the  inhabitants  of  the 
several  townships  could  only  be  called  upon  to  do  so  many 
days'  statute  duty  as  would  be  absolutely  necessary  for  the 
repair  of  the  roads;  and  if  a  composition  be  called  for 
instead  of  tiie  statute  duty,  that  composition  ought  to  b« 
an  equivalent  for  that  number  of  days'  statute  duty, 
think,  therefore,  in  this  case,  that  before  the  demand 
was  made  upon  the  platntifT,  it  ought  to  have  been  ascer> 
tained,  by  persons  having  competent  authority  for  thaf 
purpose,  that  au  many  days'  statute  duty  would   be   re* 


4 


STATVTB  DUTT  COVPOOTION.  S4S 

qinred"  to  pat  the  road  in  qiiestkm  into  a  complete  state 
<tf  repair,  and  that  it  ought  to  have  been  notified  to  the 
inhabitants  of  the  parish  or  township,  that  the  composi- 
lion  required  of  them,  of  sixpence  in  the  pound  upon  the 
ammal  Table  of  their  buods,  was  calcukted  upon  the  prin- 
ciple that  it  would  require  so  many  days'  statute  duty  to 
repair  the  road.  That  not  having  been  done  in  this  case, 
I  tfamk,  that  the  justices  had  no  authority  whatever  to 
iasne  die  warrant,  and  consequently  that  this  rule  must 
be  discharged.**  And  per  Bayley,  J.  ''A  magistrate  is  not 
to  be  answerable  for  granting  a  warrant,  if  at  the  time 
of  grantmg  it  he  has  documents  before  him  (which  are 
the  acts  of  other  magistrates)  from  which  it  appears 
lie  was  justified  in  granting  the  warrant  But  if  the 
want  of  jurisdiction  is  manifest  from  all  the  proceedings 
before  him  at  the  time,  then  he  grants  the  warrant  at 
Ua  periL" 

Id  Uie  above  case  Mr.  Justice  Bayley  said,  **  I  think 
dbat  the  magistrates  ought,  in  the  exercise  of  their  dis- 
cretion, on  the  fiice  of  the  authority  itself  to  have  shewn, 
that,  in  their  opinion,  in  each  particular  township  a  com- 
position in  lieu  of  statute  duty  was  adviseable."  And  he 
added,  "  I  also  strongly  incline  to  think,  though  upon 
that  point  I  do  not  mean  to  intimate  any  decided  opinion, 
diat  it  should  be  made  to  appear  upon  oath  to  both  the 
magistrates  present  tiiat  a  composition  was  adviseable.  ** 

In  a  case,  however,  which  arose  upon  a  neglect  to 
perfi»rm  statute  duty,  for  which  a  penalty  had  been  levied 
upon  the  plaintiff,  his  Counsel  objected  to  the  conviction, 
that  there  was  no  allegation  therein  that  statute  duty  in 
kind  was  necessary :  to  which  objection  Lord  Tenterden, 
C.  J.  answered,  *^  That  must  have  been  ascertained  be« 


fS  unuB  or  moHWATs. 


of  the  CourC  was  dien  rerj  strong,  tha 

of  Pariiaiiiait  required  justices  to  taki 

matter  bong  made  to  appear  t 

oiual  be  made  to  appear  to  ihem  a 


UpflB  Ae  —o>^^«  fjQw^itig  on,  and  after  the  case  ha 
aigtd,  the  Court  gave  their  judgment  in  faTor  < 
PtrAhboU^  C  J.  '<  Before  it  can  be  ascei 
much  anj  indiridnal  ought  to  pay  as  a  con 
m  fiea  of  statute  duty,  it  must  be  ascertainec 
and  bjsome  competent  authoritj,  hoi 
dara  labour  will  be  required  to  repur  the  roac 
It  has  not  been  done,  in  disdnct  term 
Ii  appears  upon  the  CTidence,  that  tl 
r,  haTing  first  required,  firom  the  su: 
of  the  highways  of  the  township,  a  list  of  the  S( 
mal  pciauus  fiable  to  statute  duty,  made  an  assessmei 
at  tbe  rate  of  sixpeooe  in  the  pound  upon  the  whol 

letuiued.  He  seems  to  haTe  taken  it  fi 
be  was  cntided  to  require  from  the  sever 
tbnMigb  wbicb  the  road  passed,  a  compositic 
tbe  whole  statute  duty  which,  bylaw,  he  was  entidc 
ta  demand,  whatever  the  state  of  the  roads  might  b 
Kowy  I  am  of  opiniQii,  that  be  had  no  such  right, 
thetc  were  no  soch  composition,  the  inhabitants  of  tl 
aereral  townships  could  only  be  called  upon  to  do  so  man 
davs*  statute  dntyaswould  be  absolutely  necessary finr  tli 
of  the  roads;  and  if  a  composition  be  catted  fi 
of  the  statute  duty,  that  composition  ought  to  1 
an  eqahralent  for  that  nnadwr  of  days*  statute  duty. 
thUk,  tfietefase,  in  this  case,  that  before  the  demai 
vas  made  upon  the  plaintiflT,  it  ought  to  have  been  asoc 
tained,  by  persons  haring  competent  authority  for  th 
purpose,  duit  so  nuny  days*  statute  duty  would  be  i 


,  therefore,  be 


■ySU.  13  G^a.  3.  c  78.  i>.  4S,  It  is  provided.  That 
iimtj  f"^^.  timishtp,  or  pUce,  where  any  person  slii 
teepa  Axi^t  or  ploogh,  and  no  carriage,  he  shall  pa] 
ta  At  ssrrevor  the  sum  of  one  shilling  for  every  hi 
or  psir  of  oxen,  or  neat  cattle,  osed  in  such  draught  < 
ploiigb,  for  everj  day's  statute  duty,    on  the  day  sue 
statute   duty  is  required  to  be  performed ;    or  pay  ai 
cording  to  the  rate  aforesaid  (&),    for  the  lands,   tene- 
ments, woods,  tithes,  and  herediianients,  which  he  shall 
occupy  in  such    parish,  &c.,  at   the  option  of  the  sur-s 
veyor. 

Compotition  upon  lie  astuiat  tahte  of  Itmil,  ^e. 
occupation. — And  hy  Slat.  jiGeo.  3.  c.  119.  s.  5,  Af 
persons  who  are  Ibhic,  under  aiiy  of  the  provisions  a 
any  of  the  hereinbefore  recited  Acts  (c),  to  contribute  t 
the  repair  of  the  highways,  hy  a  payment  of  money  if 
lieu  of  statute  duty,  shall  contribute  thereto  in  lieu  i 
every  day's  statute  duty,  for  every  twenty  shillings  of  til 
actual  annual  value,  at  the  time  of  making  the  said  ai 
eessment,  of  the  lands,  tenements,  woods,  tithes,  and  hi 
reditaments,  which  such  persons  shall  respectively  occupg 
in  the  parish,  township,  or  place,  where  they  reside,  0^ 
in  any  other  parish,  township,  or  place,  a  sum  equal  I9 
one-fiftieth  part  of  the  sum  fixed  by  the  justices,  at  tb« 
time  and  in  die  manner  by  this  Act  directed,  as  the  c 
position  for  one  day's  labour  of  a  cart,  wain,  or  carriagi^ 
furnished  with  three  horses  and  two  able  men,  ooiittin^ 


(«)Sec7H.&C.JW,  r.-a*c!C 


(c)  13GC0.3.  C.7e.- 
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fore  the.  sanreyor's  requisidon,  and  must,  therefore/  be 
presumed."  (a) 

By  Stat.  13  Geo.  3.  c.  78.  s.  42,  It  is  provided,  That  in 
every  parish,  township,  or  place,  where  any  person  shaU 
Ijieep  a  draught  or  plough,  and  no  carriage,  be  shall  pay 
to  the  surveyor  the  sum  of  one  shilling  for  every  horse,  * 
or  pair  of  oxen,  or  neat  cattle,  used  in  such  draught  or 
plough,  for  every  day's  statute  duty,  on  the  day  such 
statute  duty  is  required  to  be  performed;  or  pay  ac- 
cording to  the  rate  aforesaid  (6),  for  the  lands,  tene- 
ments, woods,  tithes,  and  hereditaments,  which  he  shall 
occupy  in  such  parish,  &c.,  at  the  option  of  the  sur- 
veyor. 

Composition  upon  the  annual  value  of  land,  ^c.  in 
occupation.'^And  by  Stat.  54  Geo.  3.  c.  119.  s.  5,  AH 
persons  who  are  liable,  under  any  of  the  provisions  of 
any  of  the  hereinbefore  recited  Acts  (c),  to  contribute  to 
the  rej^air  of  the  highways,  by  a  payment  of  money  in 
lieu  of  statute  duty,  shall  contribute  thereto  in  lieu  of 
every  day's  statute  duty,  for  every  twenty  shillings  of  die 
actual  annual  value,  at  the  time  of  making  the  said  as- 
sessment, of  the  lands,  tenements,  woods,  tithes,  and  he- 
reditaments,  which  such  persons  shall  respectively  occujgr 
in  the  parish,  township,  or  place,  where  they  reside,  o|r 
in  any  other  parish,  township,  or  place,  a  sum  equal  to 
one-fiftieth  part  of  the  sum  fixed  by  the  justices,  at  the 
time  and  in  the  manner  by  this  Act  directed,  as  the  com* 
position  for  one  day's  labour  of  a  cart,  wain,  or  carriage^ 
furnished  with  three  horses  and  two  able  men,  omittiQg 


(  a  )  See  7  B.  &  C.  396,  Fawcett        the  54  Geo.  S.  c.  109.  8.  5. 
V.  Foalis.  (  c )  13  Geo.  3.  c.  78.-34  Geo.  ^ 

(  6  )  This  is  now  regulated   by        c.  74— and  44  Geo.  3.  c.  5t. 
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watf  fractional  part  of  the  said  sum  which  does  not  amount 
to  one  farthing  \  And  all  porsons  occupying  more  than 
;f50  p«r  annum  in  the  parish,  townEhip,  or  place,  wherein 
they  reside,  or  in  any  other  parish,  township,  or  place> 
ad  less  than  ^100  per  annum,  shall  contribute  to  the 
npairs  of  the  highways,  in  lieu  of  every  day's  statute 
dntyi  for  every  twenty  shillings  of  the  actual  annual  value^ 
■t  the  time  of  making  the  said  asieesment,  of  the  landa^ 
la,  woods,  dthes,  and  hereditaments,  which  stidi 
I  AaH  lespectiTely  occupy,  over  and  beyond  the 
Mid  awn  of  £S^  per  annum  and  under  £100,  a  sum 
Mpial  to  one-fiftietb  part  of  the  sum  fixed  by  the  said 
jmtioea,  at  the  time  and  in  the  manner  by  this  Act  di- 
rected, aa  the  compositioD  for  one  day's  labour  of  a  cart, 
irain,  or  carriage,  furnished  with  three  horses  and  two 
able  men,  omitting  any  iractional  part  of  the  said  sum 
vfaicfa  does  not  amount  to  one  farthing ;  and  so  on  pro- 
gresSTely  for  every  twenty  shillings  of  the  actual  annual 
niue  of  the  lands,  tenements,  woods,  tithes,  and  here- 
ditmiaita  which  they  shall  respectively  occupy  over  and 
hajMid  erery  additional  ^SO  per  annum ; — and  the  said 
inm  or  tmas  shall  be  paid  in  the  same  manner  and  within 
the  same  period  and  subject  to  the  some  regulations  and 
pvovivkms,  as  are  now  by  law  established  for  enforcing 
die  paymant  of  composition  in  lieu  of  statute  duty. 


And  bj  Section  6,  Every  person  who  shall  keep  a  coach, 
part-«lMJHe,  chair,  or  other  wheel  carriage,  and  not  keep 
atnun,  draught,  or  plough,  nor  occupy  ^50  per  annum 
in  tbe  parish,  township,  or  place,  where  he  resides,  shall 
pay  to  the  surveyor  or  surveyors  in  respect  of  every  day's 
Matnte  duty,  for  every  horse  which  he  or  she  shall  use 
pi  drawing  such  carriage  such  a  sum  as  the  justices  shall, 
at  the  time  and  in  the  manner  by  this  Act  directed,  fix, 
u   the  composition  for  one  day's  work  of  a  hopM ;  or 
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tiah,  at  the  option  of  the  surveyor  or  siif^^^  P^Tm 
lieu  of  every  day's  statute  duty  for  every  twenty  shiUingiJ 
of  the  actual  annual  value  of  the  lauds,  tenements,  woodv] 
tithes,  and  hereditaments  which  he  or  she  shall  respt 
tively  occupy,  a  sum  equal  to  one-fiftieth  part  of  the  s 
fixed  by  the  justices,  at  the  time  and  in  the  manner  by 
this  Act  directed,  as  the  composition  for  one  day's  iaboui 
of  a  cart,  wain,  or  carriage,  furnished  with  three  horses 
and  two  able  men,  omitting  any  fractional  part  of  the 
said  sum  which  does  not  amount  to  one  farthing  ;  and  the 
said  sum  or  sums  shall  be  paid  in  the  same  manner,  and 
in  the  same  period,  and  subject  to  the  same  regulations 
and  provisions,  as  are  now  by  law  established  for  en- 
forcing the  payment  of  compositions  in  lieu  of  statute 
duty.  I 


Mode  of  ertforchig  payment  of  composition,  upon  the 
annual  calite  of  land,  ^c. — By  Statute  34  Geo.  3.  c.  7*. 
B.  4.  ( o ),  All  which  said  several  sums  shall  be  considered  as 
compositions,  and  shall  be  paid  to  the  surveyor  at  the  time 
the  compositions  are  to  be  paid  under  the  authority  of  the 
aforesaid  Act,  or  within  ten  days  after ;  or  in  default  of  such 
payments  the  surveyor  shall  apply  to  a  justice  acdng  foD 
such  district,  who  shall  summon  such  defaulter  to  appear 
at  some  Special  or  Petty  Sessions  to  be  holdeu  for  such 
district,  at  wliich  two  justices  at  the  least  shall  be  present 
to  show  cause  why  he  refused  or  neglected  to  pay ;  and  in 
default  of  appearance,  or  if  on  appearance  he  shall 
make  it  appear  to  the  satisfaction  of  such  justices 


(a)  The  renRily  conliiaed  in 
tbi)  cIbuk  appears  lo  be  appli- 
cable only  lo  enrorce  the  payment 
of  cofflpositioni,  whirli  are  levied 
Ofoa  tiit  occiipie 


t'  land,  wli» 


iball  not  keep  a  team,  drau|bl,jll_^ 
plougb;  and  does  not  embnce  thM 
cue  of  a  compotitioQ  in  lien  W 
•ctnal  italale  labour. 


* 
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Ik  is  poor  and  indigent,  and  as  such  an  object  deaerring 
relief,  sucb  money  shall  be  levied  by  distress,  in  like 
manner  as  the  forfeitures  for  neglect  of  statute  duty : — 
Provided,  that  when  on  application  as  aforesaid  the  jus- 
lices  shall  discharge  any  poor  and  indigent  person  from 
payment  of  such  rate  or  coni position-money,  such  person 
shall  at  the  same  time  be  discharged  from  any  espences 
in  consequence  thereof. 

JndigaU  persons  may  be  excused  from  payment. — And 
hj  Sedion  5,  of  the  same  Act,  after  reciting  that  it  may 
r  frequently  happen  that  persons  wholly  gaining  their  Uve- 
P^Biood  by  the  wages  of  daily  labour,  and  occupying  rate- 
Ue  tenements,  by  reason  of  age,  sickness,  a  numerous 
mily  or  nusfortune,  may  be  in  poor  and  indigent  cir- 
cs, and  it  may  be  expedient  in  certain  cases  to 
(charge  such  persons  from  all  rates,  assessments,  or 
mposition  whatsoever :  it  is  enacted,  that  on  the  appli- 
ition  of  any  such  jierson  to  two  justices,  at  any  such 
^ial  or  Petty  Sessions,  such  justices  (having  first 
1  notice  (o)  to  the  surveyor  to  appear  on  the  part 
Ifthe  parish,  township,  or  place,)  shall  examine  into  the 
lation  and  circumstances  of  the  person  making  such 
tptication ;  and  if  it  shall  appear  to  the  satisfaction  of 
ftich  justices  that  he  is  really  poor  and  indigent  and 
lerving  such  rebef,  they  may  exempt  him  from  all 
rates,  assessments,  or  compositions. 

*  JuMticet  may  mitigate  composition  to  persons  occupying 
r  £30  per  a««u/».— By  Sect.  40,  of  Stat.  13  Geo.  3. 
F78,  It  b  provided,  That  if  any  person  or  persons,  who 
1  keep  a  team,  draught,  or  plough,  and  shall  not 
ticcopy  lands,  tenements,  woods,  tithes,  or  hereditaments. 


(«  )  Sm  Form,  AWndii.  No.  XX. 
ic  2 
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to  the  value  of  £30  per  annum,  in  the  parish,  towiuht] 

or  place  where  he  shall  reside,  but  shall  in  part 

fiis  horses  and  heasts  of  draught  used  in  such  team  upoRI 

or  from  lands  which  he  shall  occupy  in  one  or  more 

JBcent  parish  or  parishes,  it  shall  be  lawful  for  the  sajij 

justices,  at  some  Special  Sessions,  to  mitigate  and  reduoi 

the  duty  or  composition  so  required  to  be  performed 

paid  by  such  person  or  persons,  in  such  manner  and 

such  sum  as  they  shall  think  just  and  reasonable. 

As  to  the  notice  to  be  given  of  the  time  of  compounds 
itig ; — and  as  to  a  change  of  occupation  during  the  year.-^ 
By  Section  41,  It  is  provided,  That  the  said  surveyor  of 
every  parish,  township,  or  place,  shall,  on  some  Sundaj 
in  November  in  every  year,  cause  ten  days  notice  (a)  at 
the  least  to  be  given  in  the  church  or  chapel  of  sucb 
parish,  township,  or  place ;  and  if  there  be  no  church  oi 
chapel,  or  no  service  performed  therein,  then  at  the  moat 
public  place  there,  and  repeat  (he  like  notice,  in  such 
church,  chapel,  or  place,  on  the  next  succeeding  Sundayp 
of  the  time  and  place  when  and  where  the  persons  peiv 
mitted  under  tlie  authority  of  this  Act,  and  inclined  to 
compound  for  the  said  duty  in  manner  aforesaid,  may 
signify  to  such  surveyor  their  intention  to  compounds' 
and  all  and  every  person  or  persons  signifying  the  same* 
who  shall  tlien,  or  within  the  space  of  one  calendar  mootb 
afterwards,  pay  to  such  surveyor  the  composition 
rixed  and  allowed  by  this  Act,  shall  be  discharged  from  the 
performance  of  such  duty ;  which  composition -money  shall 
be  employed  by  the  surveyor  for  the  use  of  the  highwajrsg 
and  that  no  composition  shall  be  permitted,  unless  tha 
same  shall  be  paid  at  the  day,  or  within  the  time  aforAp 
said: — But  in  cases  where  the  occupation  of  aoy  Uad% 


(a)  See  Ponn,  A^ndlx,  No.  XXI. 
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wobdiy    ttchei,   or  heredkaniaiCtj    shall  be 
fjjii^ffflf  or  my  nam  occap«it  or  inhabitaiit  sluJl  cooie 
to  reside  m  meh  parish^  townshipi  or  place,  after  the 
apfiduited  for  audi  eompositioii,  then  the  person  or 
occnpyiug  sudi  lands,  tetements,  woods,  tithes, 
or  hevedhaments,  or  so  residing  in  such  parish,  township^ 
arphoej  diafl  be  allowed  to  compound  in  nuuiner  afinre- 
and:  Prorided  he^  she,  or  they.  shaD  pay  the  said  ocMa- 
poiitioD-mDney  to  the  said  surveyor  within  fourteen  days 
«fker  he,  she,  or  they,  shall  enter  upon  such  lands,  tene* 
^MDta^  or  hereditaments,  or  shall  come  to  reside  in  such 
paridi,  township,  or  pbuse; — ^And  every  tenant  or  occu- 
pier of  any  lands,  tenements,  woods,  tithes,  or  heredita? 
aoieiite,  who  intoids  to  quit  the  xK)B8ession  thereof  within 
mx  raVndar  months  from  the  time  fixed  for  making  such 
bompodtion,  shaD  and  may  compound  for  half  the  duty 
hereby  required,  and  tiie  succeeding  tenant  or  oecuiner 
shall  and  ahay,  in  tliat  case,  compound,  or  perform  the 
duty  in  kind  for  the  other  half  thereof: — ^And  if  the  sur^ 
veyor  shall  receive  from  any  person  or  persons  a  compo- 
Aion  fi>r  more  duty  than  shall  be  required  from  the  other 
mhabitanta  and  occupiers  within  the  same  parish,  town* 
iUp,  or  place,  for  the  same  year,  he  shall  repay  such 
eatmordinary  composition-money  to  such  person  or  per- 
sons, so  as  to  bring  the  duty  to  an  equality  amongst  all 
such  inhabitants  and  occupiers. 


Proportion  of  composition  to  be  paid  to  treasurer  of 
Turnpike  Roads^ — ^And  by  Section  44,  After  reciting,  that 
tiy  several  Acts  of  Parliament  concerning  turnpike  roads, 
a  certain  i>art  of  the  duty  called  Statute  Duty  is  or  may 
be  directed  to  be  performed  on  such  roads,  and  it  may 
Kappen  in  some  places  that  the  several  persons  liable 
thereto  may  have  compounded  for  the  same:  It  is  enacted. 
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to  the  value  of  ;C30  per  annum,  in  the  parish,  townshi| 
or  place  where  lie  shall  reside,  hut  shall  in  part  maintai^a 
his  horses  and  beasts  of  draught  used  in  such  team  upoi 
or  Irom  lands  which  he  shall  occupy  in  one  or  more  a^v 
jacent  parish  or  parishes,  it  shall  be  lawful  for  the  satta 
justices,  at  some  Special  Sessions,  to  mitigate  and  reduofff 
the  duty  or  composition  so  required  to  be  performed  d^l 
paid  by  such  person  or  persons,  in  such  manner  and  M'] 
such  sum  as  they  shall  think  just  and  reasonable. 

At  to  t&e  notice  to  be  given  of  the  time  of  compimmt-\ 
ing; — and  as  to  a  change  of  occupation  during  the  year,^- 
By  Section  i].  It  is  provided.  That  the  said  surveyor  of 
every  parish,  township,  or  place,  shall,  on  some  Sunday 
in  November  in  every  year,  cause  ten  days  notice  (a)  at  I 
the  least   to  be  given  in  the  church  or  chapel  of  a; 
parish,  township,  or  place ;  and  if  there  be  no  church  dC  | 
chapel,  or  no  service  performed  therein,  then  at  the 
public  place  there,  and  repeat  the  like  notice,  in  su<^' 
church,  chapel,  or  place,  on  the  next  succeeding  Sunday, 
of  the  time  and  place  when  and  where  the  persons  per- 
mitted under  the  aulhority  of  this  Act,  and  inclined  to 
compound  for  the  said  duty  in  manner   aforesaid,   mayJ 
signify  to  such  surveyor   their  intention   to  compoundn 
and  all  and  every  person  or  persons  signifying  the  same, 
who  shall  then,  or  within  the  space  of  one  calendar  month 
afterwards,  pay  to  such  surveyor  the  composition  author 
rized  and  allowed  by  this  Act,  shall  be  discharged  trom  the 
performance  of  such  duly ;  which  composition-money  aball 
be  employed  by  the  surveyor  for  the  use  of  the  highways; 
and  that  no  composition  shall  be  permitted,  unlesa  the 
same  shall  be  paid  at  the  day,  or  within  the  time  aforA- 
nid : — But  in  cases  where  the  occupation  of  aOy 


(a)  Sec  Farm,  A^iendix,  No.  XXI. 
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keeping  in  repair  the  said  highways,  and  providing  of 
nalerials  Tor  that  purpose,  it  shall  be  lawful  for  every 
lurvejor,  to  take  and  carry  away,  or  cause  to  be  taken 
and  carried  away,  so  much  of  the  rubbish  or  refuse 
UiH}es  of  any  quarry  or  quarries,  lying  and  being  within 
the  parish,  township,  or  place,  where  he  shall  be  sur- 
veyor, (except  such  as  shall  have  been  got  by  the  sur- 
veyor of  any  turnpike  road)  without  the  licence  of  the 
owner  or  owners  of  such  quarries,  as  they  shall  judge 
necessary  for  the  amendment  of  the  sakl  highways,  but 
Dot  to  dig  or  get  stone  in  such  quarry  without  leave  of 
the  owner  thereof;  And  also  that  it  shall  be  lawful  for 
every  such  surveyor,  for  the  use  aforesaid,  in  any  waste 
land,  or  common  ground,  river,  or  brook,  within  the  pa- 
riah, towmlup,  or  place  for  which  he  shall  be  surveyor, 
or  within  any  other  parish,  township,  or  place  wherein 
grave),  sand,  chalk,  stone  or  other  materials,  are  respec- 
tively likely  to  be  found,  (in  case  sufficient  cannot  be 
conveniently  had  within  the  parish,  township,  or  place, 
where  tbe  same  are  to  be  employed,  and  sufficient  shall 
I  left  for  the  use  of  the  roads  in  such  other  parish, 
iwosbip,  or  place,)  to  search  for,  dig,  get,  and  carry 
y  the  same ;  so  that  the  said  surveyor  doth  not  thereby 
iiert  or  interrupt  the  course  of  such  river  or  brook,  or 
rejodice  or  damage  any  building,  highway,  or  ford,  nor 
;  or  get  the  same  out  of  any  river  or  brook  within  the 
JBCance  of  cme  hundred  feet  above  or  below  any  bridge, 
■  within  the  hke  distance  of  any  dam  or  wear;  and 
;  to  gather  stones  lying  upon  any  lands  or  grounds 
e  parish,  township,  or  place,  where  such  high- 
I  lie,  for  such  service  and  purpose ;  and  to  tai^e 
f  away  bo  much  of  the  said  materiab  as  by  the 
etion  of  the  sud  surveyor  shall  be  thought  necessary 
:  employed  in  the  amendment  of  the  said  highways, 
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without  making  any  sadsfacdoti  for  tfae  said  materials ;--~ 
but  aattsfkction  shall  be  maJe  for  all  damages  done  to  the 
lands  or  grounds  of  any  person  or  persons  by  carrying 
away  the  same,  in  the  manner  hereinafter  directed  for 
getting  and  carrying  materials  in  inclosed  grounds; — but 
no  such  stones  shall  be  gathered  without  the  consent  of 
the  occupier  of  such  lands  or  grounds,  or  a  hcence(a) 
Jrom  a  justice  of  the  peace  for  that  purpose,  after  having 
summoned  such  occupier  to  come  before  him,  and  heard 
his  r«iBons,  if  he  shaU  appear  and  give  any,  for  refusing 
his  consent. 

Not  to  extend  to  beach. — By  Section  28,  It  is  provided. 
That  nothing  in  this  Act  contained,  relative  to  the  gatheiv 
ing  or  getting  of  stones,  shall  extend  to  any  quantity  of 
land  (being  private  property)  covered  with  stones  thrown 
up  by  the  sea,  commonly  called  Beach. 


Potcer  to  get  maleriaU  from  inclosed  laadt,  vpom 
making  satisfaction  for  the  same. — By  Section  39,  It  shaU 
be  lawful  for  every  such  surveyor,  for  the  use  aforesaid) 
to  search  for,  dig,  and  get,  sand,  gravel,  chalk,  stone,  oc 
other  materials,  if  sufficient  cannot  conveniently  be  had 
within  such  waste  lands,  common  grounds,  rivers  or  brook^ 
in  and  through  any  of  the  several  or  inclosed  lands  or 
grounds  of  any  person  or  persons  whomsoever,  within 
the  parish,  township,  or  place,  wliere  the  same  shall  be 
wanted; — or  by  licence(6)  from  two  justices  of  the  peace 
at  a  Special  Sessions,  within  any  other  parish,  township, 
or  place  adjoining  or  lying  near  to  the  highway  for  whit^ 
such  materials  shall  be  required,  if  it  shall  appear  to 
such  justices  that  sufficient  materials  cannot  be  convent- 


(a)  See  Fonn»,  Appeodiii,  Noi.  XXll.  XXIII.  XXIV. 
(fr)  SfeForm,  Ai>peBdii,  Mo.  XXII. 
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didjf  ItMl  III  IM  ftoririiy  lowiisfaipy  oir  phccy  where  tiidi 
Mghwjps  Be,  or  in  the  waste  hmde,  or  comtDon  groands, 
ftttn,  or  bfOolDii  of  such  adjacent  parish,  township,  or 
Ithee,  and  Aat  a  auflfeieiit  quantity  of  materials  will  he 
kft  hr  die  use  61  the  parish,  township,  or  pkce  where 
Ae  aanfte  ahaD  he  (fendi  lands  or  grounds  not  being   a 
gaideiiy  yard,  aTenne  to  a  house,  lawn,  park,  paddock, 
ariddoacd  plalltatk>n;) — and  to  take  and  carry  away  so 
■mch  of  the  said  ikiaterials,  as  by  the  discretion  of  the 
and  sarreyor  shall  be  thought  necessary  to  be  employed 
in  the  amendment  of  the  said  highways;   the  said  sur- 
teyor  making  such  satisfaction  for  the  damage  to  be  done 
to  such  lands  or  grounds,  by  the  getting  and  carrying 
away  the  same,  as  shaD  be  agreed  upon  between  him  and 
the  owner,  occupier,  or  other  person  interested  in  such 
lands  or  grounds  respectively,  in  the  presence  and  with 
the  approbation  of  two  or  more  substantial  inhabitants  of 
aueh  pariah,  township,  or  place; — and  in  case  they  can- 
not agree,   then  such  satisfiustion  and  recompence  shall 
be  setded  and  ascertained  by  order  of  one  or  more  jus- 
liee  or  juadces  of  the  peace,  of  the  limit  where  such  land 
or  ground  ahall  lie; — and  in  such  places,  where,  from  the 
want  of  other  materials,  burnt  clay  may  be  substituted  in 
the  place  thereof,  it  shall  be  lawful  for  the  surveyor  to 
dig  day  in  such  places  as  he  is  hereby  authorized  to  dig 
chalk  or  gravel,  and  to  dry  the  same  upon  the  lands  ad- 
joinfaig,  and  to  bum  the  same  upon  any  waste  lands  or 
cotmnan  grounds,  and  to  carry  such  clay  in  such  manner 
as  odier  materials  are  allowed  to  be  carried  by  this  Act, 
upon  making  such  satisfaction  for  the  damages  within  the 
several  inclosed  lands  or  grounds  where  such  clay  shall 
he  placed  or  carried,  as  herein  directed  with  regard  to 
Qiher  materials: — ^provided,  that  when  the  owner  of  any 
such  inclosed  lands  shall  have  occasion  for  any  such  ma- 
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terials  lying  within  the  same  for  ttie  repair  of  any  high- 
way or  other  roads  or  ways  upon  his  estate,  or  which  he 
siiall  be  under  obhgation  to  repair,  and  shall  give  notice 
to  such  surTeyor,  that  he  apprehends  there  will  not  be 
sufficient  for  those  purposes,  and  also  for  the  use  of  the 
public  highways;  then  and  in  every  such  case  the  surveyor 
shall  not  be  permitted  to  dig  or  take  such  materials, 
without  the  consent  of  such  owner,  or  an  order  of  two 
justices  of  the  peace,  af^r  having  summoned  and  heard 
the  said  owner  or  occupier,  or  his  steward  op  agent; 
wbic'i  justices  are  hereby  authorized  to  inquire  into  the 
nature  and  circumstances  of  the  case,  and  to  permit  or 
restrain  such  power,  in  such  manner  and  under  such 
direcdons,  as  to  them  shall  seem  just. 

Upon  a  prior  enactment,  which  is  substantially  the 
same  as  the  above  clause,  it  hath  been  adjudged,  ( a ) 

lat.  That  an  order  of  Sessions  must  shew,  that  there 
were  no  proper  materials  to  be  found  in  or  upon  the 
wastes  or  common  grounds  near  the  highway;  for  the 
surveyors  are  not  warranted  to  dig  in  the  private  soil  for 
all  the  species  of  materials,  because  «onic  of  these  species 
are  not  to  be  found  in  or  upon  the  said  wastes  or  common 
ground:  and  that  it  ought  to  specify  what  cannot  be 
found  in  or  upon  the  wastes  or  common  grounds,  and 
what  may  be  found  in  the  private  soil,  and  that  they 
must  previously  know  that  it  is  to  be  found  there ;  or  at 
least  have  a  reasonable  prospect  of  Ending  it  there,  fur 
that  they  cannot  dig  to  try  for  it  in  the  private  soil. 

Sdly.  That  an  order  of  Sessions  to  dig  generally  is 
bad ;  for  they  must  6x  upon  a  particular  part,  and  nut 
leave  it  to  the  discretion  of  the  surveyor. 


(u)  St'c  I  Huwk.  V,  C.c, 76,  s.  119,  ic— Kex  t.  Mauiiiiie,  1  But 
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fldqf*  jLiiil  HtiBBClioo  flMil  m  siwdfid  to  Im  owimi^ 
r  to  tiic  occii|fiei  J  or  to  both,  aeeoiding  to  the  damagot 
■feriped  bj  die  one,  or  bjr  the  other,  or  by  both. 
4lU]r.  That  Dotiee  to  the  occupier  it  suflkient,  and  it 
toatate,  diatitwasleftathbphieeof  abode. 


r  ■  I  '     *•     .1 


Id  die  eaae  of  BoffieU  t.  Parter(a),  the  pbuntiff 
bioagfat  ireigpaft  against  the  surveyors  of  the  highways 
far  enteriog  bis  close,  called  Coy's  Close.  At  the  trial 
at  Kai  Prins,  it  appeared,  that  there  was  a  stone-pit  in 
dieYiear's  Cloae  (  next  but  one  to  Coy*s  Close,  but  in  the 
opposite  direction  fiom  that  part  of  the  road  to  which 
die  Materials  &r  repair  were  to  be  carried,)  out  of  which 
diere  was  an  M  carriage-way  leading,  though  some- 
what CTcmtously,  to  that  part  of  the  highway  which 
was  under  repur;  but  that  the  defendants  had  forsaken 
die  old  wqr>  ^nd  had  broken  up  the  plaintiff's  close,  and 
had  made  a  new  way  over  it  into  the  highway  (6),  and 
had  far  that  purpose  cut  down  his  fence  and  put  up  a 
fste.  The  defendants  having  paid  twenty*faur  shillings 
into  Court  under  the  79th  section  of  the  Act,  the  que»r 
don  between  the  parties  was  upon  the  suiSciency  of  the 
amends.  The  defendants  contended  for  a  nonsuit,  as  the 
Act  anthoriaed  the  obtaining  the  refuse  stone,  and  carry- 
ing it  over  the  plaintiff's  land  to  the  road  under  repair, 
subject  to  a  satb&ction  to  be  subsequently  ascertained  in 
the  method  prescribed  in  the  S9th  section.  The  plaintiff 
ecmtended  diat  the  defendants  ought  to  have  tendered 
adequate  compensation  before  they  did  any  act.  The 
learned  Judge  being  of  opinion  with  the  defendants,  non^ 
auited  die  plaintiff.     Upon  motion  to  set  aside  the  non- 


(c)  19  East,  soo..   .  by  a  map,  to  be  about  two-thinb 

(I)  The   new  way  appeared,       nearer  than  the  old  way. 


^.^^a^^m^Um^t^tlkm 
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■uit)  the  decision  at  Nisi  Prius  was  confirmed  by  the  Court 
•f  K.  B.     Per  Lord  Ellenborough,  C.  J.  "  The  convenir 
eace  of  the  cose,  as  well  as  the  fair  meaning  of  the  wordsi 
requires  that  the  satisfaction  should  be  made  subsequent 
and  not  antecedent  to  the  damage  committed:    for  the 
mere  difference  of  the  weather,  whether  wet  or  dry  dur- 
ing the  continuance  of  the   operation,  may  make  great 
diilerence  in  the  amount  of  the  injury  done  to  the  hmd, 
and  in  the  consequent  compensation.     Then,  as  to  the 
Sufficiency  of  the  amends,  it  was  not  the  meaning  of  the 
Legislature  that  it  should  be  settled  at  Nisi  Prius;  for 
I'^e  Act  says,  in  terms,  that  if  the  parties  cannot  agree, 
[  *  Then  such  satisfaction  and  rccompence  shall  be  settled 
*■  and  ascertained  by  order  of  one  or  more  justice  or  jus- 
■  tices  of  the  peace  of  the  limit  where  such  land  or  ground 
[  *  shall  lie.'      The  parties,  therefore,  have  no  choice  of 
I  tay  other  tribunal  to  settle  the  amends  in  any  case  within 
ViheAct." 


It  seems  that  if,  in  the  above  case,  the  plaintiff  had 
proceeded  against  the  surveyors,  for  wantonly  trespassing 
over  his  land,  inasmuch  as  there  existed  an  old  road, 
which  was  sufficient  for  the  purpose  required,  he  would 
have  succeeded.  For  Lord  Ellenborough  said,  "  If,  in- 
deed, the  trespass  be  committed  maliciously,  and  not  iot 
the  purposes  of  the  Act,  it  is  not  a  case  within  it,  and 
the  plaintiff  would  be  entitled  to  recover  damages  by  die 
verdict  of  a  jury.  But  that  was  not  the  case  submitted 
to  the  learned  Judge  at  the  trial."  And /jer  Bayley,  J. 
"  Where  there  is  a  subsisting  road,  by  which  the  mate- 
rials may  be  carried,  the  surveyors  are  not  wantonly  to 
deviate  from  that,  and  to  make  a  new  road  for  the  pur- 
pose; but  where  there  was  not  a  convenient  road  before, 
the  Act  authurizcs  the  makiii-'  of  a  new  road," 
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Anummemi  may  be  made.fwr  ike  pmvkase  qf  maie- 
fMr.— If  waSdeat  materials  cannot  be  had  by  any  of  the 
mjB  and  means  already  stated,  the  80th  section  of  the 
Act  directs,  that  an  assessment,  not  exceeding  sixpenee 
mtbe  pounds  shall  be  made,  for  the  purpose  of  obtaming 
Ae  neoeasary  materials.  This  enactment  will  be  noticed 
imder  die  next  head  of  this  section,  which  will  detail  the 
with  regard  to  assessments  in  general. 


PUm  or  koks,  made  in  getting  materiali,   to  beJlUed 
wp  or  fenced  off. — By  Section  81,   If  any  suireyor,   or 
persan  employed  by  him,  shaD,  by  reason  of  the  searching 
fiir,  ^(ging,  or  getting  any  gravel,  sand,  stones,  chidk; 
day,  or  oAier  materiab  for  repairing  any  highways,  makei 
or  canse  to  be  made,  any  pit  or  hole  in  any  such  lands  or 
groandi,  rifers  or  brooks,  as  aforesaid,  wherein  such  mA>^ 
teriab  shaD  be  found,  such  surveyor,  person  or  personi^ 
shaD  fiirtfawith  cause  the  same  to  be  sufficiently  fenced 
ol^  and  such  fence  supported  and  repaired  during  sudi 
tine  as  the  said  pit  or  hole  shall  continue  open;  and  shall 
within  three  days  after  such  pit  or  hole  shall  be  opened 
or  made,  where  no  gravel,  stones,  or  materials  shall  be 
liMBidy  cause  the  same  to  be  forthwith  filled  up,  levelled^ 
and  coveted  with  the  turf  or  dod  which  was  dug  out  of 
the  same;  and  where  any  such  materials  shall  be  found, 
widui  Iburteen  days  after  having  dug  up  sufficient  materials 
ia  aoeh  pit  or  hole,  cause  the  same  to  be  filled  up,  sloped 
dovni,  or  fenced  off,  and  so  continued ; — and  every  sur^ 
Wfor  shaH,  within  twenty  days  after  he  shall  be  appointed 
la  diat  oflfee,  cause  all  the  said  pits  and  holes,  whidi 
AaD  then  be  open  and  not  likely  to  be  fiuther  useful  to 
ka  Had  op  or  sloped  down  in  manner  aforesaid ;  and  if 
diey  are  fikely  to  be  further  useful,  he  shall  secure  the 
flone  by  posts  and  rails  or  other  fences,  to  prevent  acci- 
dents to  persons  or  cattle: — ^and  in  case  isuch  surveyor, 
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person  or  persons,  shall  neglect  to  fill  up,  slope  down,  or 
fence  off,  such  pit  or  hole,  in  manner  and  within  the  time 
aforesaid,  he  or  they  shall  forfeit  the  sum  of  ten  shillings 
for  every  such  default; — and  in  case  such  surveyor,  per- 
son or  persons,  shall  neglect  to  fence  off  such  pit  or  bole, 
or  to  slope  down  the  same,  as  herein  before  directed,  for 
the  space  of  sis  days  after  he  or  they  shall  have  received 
notice  for  either  of  those  purposes  from  any  justice  of 
the  peace,  or  from  the  owner  or  occupier  of  such  several 
ground,  ritcr,  or  hrook,  or  any  person  having  right  of 
common  within  such  common  or  waste  lands  as  aforesaid, 
and  such  neglect  and  notice  shall  he  proved  upon  oath 
before  one  or  more  of  the  said  justices  of  the  peace,  such 
surveyor,  person  or  persons,  shall  forfeit  and  pay  any 
sum,  not  exceeding  ten  pounds  nor  less  than  forty  shd- 
lings,  for  every  such  neglect,  to  be  determined  and  ad- 
judged by  such  justice  or  justices,  and  to  be  kid  out  and 
applied  in  the  fencing  off,  tilling  up,  or  sloping  down, 
such  pit,  or  hole,  and  toward  the  repair  of  the  roads  in 
the  parish,  township,  or  place  where  the  offence  shall  be 
committed,  in  such  manner  as  the  said  justice  or  justicea 
shall  direct  and  appoint;  which  forfeiture,  in  case  the 
same  be  not  forthwith  paid,  shall  be  levied  as  other  for- 
feitures are  hereinafter  directed  to  be  levied  (a). 


Limitation  of  time  when  materials  are  to  be  dug  for  in 
other  parishes. — By  Section  32,  No  stone,  gravel,  or  ma- 
terials, to  be  dug  for  the  use  of  any  other  parish,  town- 
ship, or  place,  than  that  wherein  the  same  are  found* 
shall  be  removed  or  carried  from  the  place  where  they 
shall  be  so  dug  at  any  other  time  than  between  the  lat 
day  of  April  and  the  1st  day  of  November,  or  in  the  time 
of  hard  frost  in  the  winter  season. 


(«)  By  ■.  79.— Sre  poit.  Chapter  VI, 


St,  If  nj  penoB  dull  dig,  or  cune  to  be  dng^ 
tar  Ab  kigbwaj%  eootmy  to  tbe  diiettkiu  of 
JLctg  wBcraby  nj  DndgVy  mfll,  Imildiiigy  duB,  high- 
Wf  ,  tori,  wkatt^  or  liD  works  nay  be  damaged  or  endaii- 
fered,  every  oHeiidrr  dierein  shaD  foHeit,  for  every  such 
any  sob  malt  exceeding  five  poonds,  nor  less  than 
AiBngij  at  the  diMretioo  of  the  court  or  ji 
cosBphint  thereof  shall  be  made. 


WMff  comiraH  for  ike  getiimg  amd  cawrymg  4^ 
. — ^And  by  Sed.  49,  It  is  enacted.  That  in  every 
parish,  township,  or  ptaoe,  where  a  suflSdent  quandty  of 
stone,  gravel,  chalk,  or  other  materials,  cannot  be  pro- 
▼ided  snd  carried  by  the  labourers  and  teams  required  by 
this  Act  to  perform  statute  duty  within  such  parish,  town- 
ehqi^  or  place,  the  said  surveyor  shall  and  is  hereby  re- 
qnired  to  contract  for  the  getting  and  carrying  thereof, 
(in  the  presence  of  the  said  assistant,  if  any  such  shall 
be  appointed),  at  a  meeting  to  be  held  for  that  purpose, 
of  which  ten  days  notice  in  writing  shall  be  given,  by 
fixing  the  same  upon  the  door  of  the  church  or  chapel 
of  such  parish,  township,  or  place,  or  if  there  be  no 
church  or  chapel,  at  the  most  public  place  there;  which 
notice  shaD  specify  the  work  to  be  done,  and  the  time 
And  place  for  letting  thereof. 

PemaUjf  mpan  nurveyor*s  having  a  share  in  any  eon- 
iraeif  or  in  the  sale  of  any  materials, — And  by  the  same 
Seetiam,  if  any  surveyor  shall  have  any  part,  share,  or  in- 
terest, directly  or  indirectly,  in  any  such  contract,  or  in 
any  other  contract  or  bargain  for  work  or  materiak,  to  be 
made,  done,  or  provided,  upon,  for,  or  on  account  of  any 
of  die  highways,  roads,  bridges,  or  other  works  what- 
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person  or  persons,  shall  neglect  to  fill  up,  slope  dowii,  or 
fence  off,  such  pit  or  hole,  in  manner  and  within  the  time 
aforesaid,  he  or  they  shall  forfeit  the  sum  of  ten  shilling! 
for  every  such  default; — and  in  case  such  surveyor,  pei^ 
Bon  or  persons,  shall  neglect  to  fence  off  such  pit  or  hole^ 
or  to  slope  down  the  same,  as  herein  before  directed,  for 
the  space  of  six  days  after  he  or  they  shall  have  received 
notice  for  either  of  those  purposes  irom  any  justice  of 
the  peace,  or  from  the  owner  or  occupier  of  such  several 
ground,  river,  or  brook,  or  any  person  having  right  of 
common  within  such  common  or  waste  lands  as  aforesaid, 
and  such  neglect  and  notice  shall  be  proved  upon  oath 
before  one  or  more  of  the  said  justices  of  the  peace,  such 
surveyor,  person  or  persons,  shall  forfeit  and  pay  any 
sum,  not  exceeding  ten  pounds  nor  less  than  forty  shil- 
lings, for  every  such  neglect,  to  be  determined  and  ad- 
judged by  such  justice  or  justices,  and  to  be  laid  out  and 
applied  in  the  fencing  off,  filling  up,  or  sloping  down, 
such  pit,  or  hole,  and  toward  the  repair  of  the  roads  ia 
the  parish,  township,  or  place  where  the  offence  shall  be 
committed,  in  such  manner  as  the  said  justice  or  justice* 
shall  direct  and  appoint;  which  forfeiture,  in  case  the 
same  be  not  forthwith  paid,  shall  he  levied  as  other  for* 
feitures  are  hereinafter  directed  to  be  levied  (a). 

Limitation  of  time  when  materialt  are  to  be  dug  for  ta 
other  parishes. — By  Section  32,  No  stone,  gravel,  or  ma- 
terials, to  be  dug  for  the  use  of  any  other  parish,  town- 
ship, or  place,  than  that  wherein  the  same  are  founds 
shall  he  removed  or  carried  from  the  place  where  thejt 
shall  be  so  dug  at  any  other  time  than  between  the  Irt^ 
day  of  April  and  the  1  st  day  of  November,  or  in  the  tii 
of  hard  frost  in  the  winter  season. 

(a  )  By  >.  72.— Srr  poll,  Cliipler  VI. 
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person  or  persons,  shall  neglect  to  fill  up,  Blope  down,  or 
fence  off,  such  pit  or  hole,  in  manner  anil  within  the  time 
aforesaid,  he  or  they  shall  forfeit  the  sum  of  ten  sbiltinga 
for  every  such  default; — and  in  case  such  surveyor,  per- 
son or  persons,  shall  neglect  to  fence  off  such  pit  or  hol^ 
or  to  slope  down  the  same,  as  herein  before  directed,  for 
the  space  of  six  days  after  he  or  they  shall  have  received 
notice  for  either  of  those  purposes  from  any  justice  of 
the  peace,  or  from  the  owner  or  occupier  of  such  several 
ground,  river,  or  brook,  or  any  person  having  right  of 
common  within  such  common  or  waste  lands  as  aforesaid, 
and  9uch  neglect  and  notice  shall  be  proved  upon  oath 
before  one  or  more  of  the  said  justices  of  the  peace,  such 
surveyor,  person  or  persons,  shall  forfeit  and  pay  any 
sum,  not  exceeding  ten  pounds  nor  less  than  forty  shil* 
lings,  for  every  such  neglect,  to  be  determined  and  ad- 
judged by  such  justice  or  justices,  and  to  be  l&id  out  and 
applied  in  the  fencing  off,  filling  up,  or  sloping  dowH) 
such  pit,  or  hole,  and  toward  the  repair  of  the  roads  in 
the  parish,  township,  or  place  where  the  offence  shall  be 
committed,  in  such  manner  as  the  said  justice  or  jusdcea 
shall  direct  and  appoint;  which  forfeiture,  in  case  the 
same  be  not  forthwith  paid,  shall  be  levied  as  other  for* 
feitures  are  hereinafter  directed  to  be  levied  (a). 

Limitation  of  time  when  maleriaU  are  to  be  dug  for  m 
other  jiaris/ies. — By  Section  32,  No  stone,  gravel,  or  ma- 
terials, to  be  dug  for  the  use  of  any  other  parish,  town- 
ship, or  place,  than  that  wherein  the  same  are  found, 
shall  be  removed  or  carried  from  the  place  where  they 
shall  be  so  dug  at  any  other  time  than  between  the  Itk ' 
day  of  April  and  the  1  at  day  of  November,  or  in  the  time* 
of  hard  frost  in  the  winter  season.  ■ 

(  .  )  B J  ».  T3— See  pott,  Clii|HcT  V 1. 
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PdMiff  far  damagimg  bridges,  milU,  bmldmgs,  ^•— ^ 
Bjr  Meek  SS,  If  any  person  shall  dig,  or  cause  to  be  dug^ 
■sfwials  for  the  highways,  contrary  to  the  direction  of 
tb  Act,  whereby  any  bridge,  mill,  building,  dam,  high- 
way, ford,  nnnes,  or  tin  works  may  be  damaged  or  endan- 
gered, every  offender  therein  shall  forfeit,  for  every  such 
efinee^  any  sum  not  exceeding  five  pounds,  nor  leifs  than 
tvenlj  shillings,  at  the  discretion  of  the  court  or  jwtkas 
More  whom  complaint  thereof  shall  be  made. 

Awwjfor  may  coniraci  far  the  getiimg  amd  carrying  of 
wtaieriaUm — And  by  Sect.  49,  It  is  enacted.  That  in  every 
parish,  township^  or  place,  where  a  sufficient  quantity  of 
iUme,  gravd,  chalk,  or  other  materiab,  cannot  be  pro- 
nded  and  carried  by  the  labourers  and  teams  required  by 
this  Act  to  perform  statute  duty  within  such  parish,  town- 
ship, or  place,  the  said  surveyor  shall  and  is  hereby  re- 
quired to  contract  for  the  getting  and  carrjring  thereof, 
(in  Ae  presence  of  the  said  assistant,  if  any  such  shall 
be  appointed ),  at  a  meeting  to  be  held  for  that  purpose, 
of  which  ten  days  notice  in  writing  shall  be  given,  by 
fixing  the  same  upon  the  door  of  the  church  or  chapel 
of  such  parish,  township,  or  place,  or  if  there  be  Ao 
chnrdi  or  chapel,  at  the  most  public  place  there;  which 
notice  shall  spedfy  the  work  to  be  done,  and  the  time 
And  place  for  letting  thereof. 

Pemaky  tipofi  surveyor's  having  a  share  in  any  con- 
tmeif  or  in  the  sale  of  any  materials. — And  by  the  same 
Seeiiau,  if  any  surveyor  shall  have  any  part,  share,  or  in- 
fteieit,  directly  or  indirectly,  in  any  such  contract,  or  in 
wuf  odier  eoBtract  or  bargain  for  work  or  materials,  to  be 
nsde,  done,  or  provided,  upon,  for,  or  on  account  of  any 
<^  Ae  higbwcysi  roads,  bridges,  or  other  works  what- 
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or  iball, 


soereTj  under  bis  care  or  manugement; — or  iballi  upon^ 
bis  own  account,  directly  or  indirectly,  let  to  hire  any 
teami  or  sell  or  dispose  of  any  timber,  stone,  or  other 
materials,  to  be  used  or  employed  in  making  or  repairing 
such  roads,  bridges,  or  other  works  as  aforesaid,  (unless 
a  licence  in  writing  for  the  sale  of  any  such  materials,  oe 
to  let  to  hire  any  such  team,  be  iirst  obtained  from  some 
justice  of  the  peace  within  that  hmit;)  be  shall  forfeit  for 
every  sucli  offence  the  sum  of  ^10,  and  be  for  ever  afte* 
incapable  of  being  employed  as  a  surveyor,  with  a  salaryi 
ander  the  authority  of  this  Act. 

IV.   The  imposition  of  assessments,  where  the  statute 
daty  and  composition  are  tusiifficietit. 

Power  to  lerif  assessment  for  the  purchase  of  mats' 
rials. — By  Stat.  13  Geo.  3.  c.  "8.  s.  30,  After  reciting, 
that  in  some  parishes,  townships,  or  places,  there  may  nut 
be  sufficient  materials  for  the  repair  of  the  bigbwaya 
within  the  same,  nor  within  the  waste  lands,  common 
grounds,  rivers,  or  brooks  of  any  other  parish,  township, 
or  place,  lying  within  a  convenient  distance  from  such 
highway,  by  reason  whereof  the  surveyor  of  such  highway 
may  be  forced  tu  buy  such  materials,  and  to  make  recora- 
pence  and  satisfaction  to  the  owner  or  occupier  of  in- 
closed lands  for  damage  which  may  be  done  by  getting 
and  carrying  thereof;  and  that  no  provision  is  made  for 
raising  a  fiind  to  reimburse  the  espences  thereof,  and 
also  such  expeuces  as  the  said  surveyors  may  incur  bj 
erecting  guide-posts,  or  other  posts  or  stones,  and  bjr 
m&king  or  repairing  such  trunks,  tunnels,  plats,  bridges, 
or  arches,  as  aforesaid,  and  by  rendering  satisfaction  for 
damages  done  to  lands  by  the  makuig  of  new  ditches  or 
drains,  nor  for  the  salary  to  be  paid  by  such  pariabf 
township,  or  place,  to  such  surveyor  as  aforesaid: — It  t& 
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eaieCed,  that  upon  appBdntioD  by  such  surveyor  to  the 
joitices  of  the  peace,  at  their  Special  Sessions,  and  oath 
miieMf  ibe  warn  or  sums  of  money  which  he  hath  band 
fikrUUtmt  aiiS'esJpeBded,  or  which  will  be  required  for 
tl«0  i^ttrposea  afineaaidf  the  said  justices,  or  any  two  or 
■ore  of  them,  shall,  and  they  are  hereby  empowered,  by 
variant  (a)  mider  their  hands  and  seak,  to  cause  an 
eqpud  aaaesament  to  be  made  for  the  purposes  aforesaid 
upon  sH  occniuers  of  lands,  tenements,  woods,  tithes  and 
hoeditamenta,  within  such  parish,  township,  or  place, 
where  such  money  shall  be  so  expended  or  laid  out; — 
and  the  aame  shall  be  made  and  collected  by  such  person 
or  persons,  and  allowed  in  such  manner,  as  the  said  jus- 
tices by  their  order  at  such  Sessions,  shall  direct  and  ap- 
point in  that  bdialf ; — and  the  money  thereby  raised  shall 
be- employed  and  accounted  for,  according  to  the  direo- 
tifcm  of  the  said  justices  4br  the  purposes  aforesaid;  and 
the' said  assessment  shall  be  levied  in  such  manner  aa 
hereinafter  mentioned: — ^Provided  nevertheless,  that  no 
■isiaiinfiiil  to  be  made  for  those  or  any  of  those  pur- 
poses, in  any  one  year,  shall  exceed  the  rate  of  sixpence 
in  the  pound  of  the  yearly  value  of  the  lands,  tenements, 
woods,  tithes,  and  hereditaments,  so  to  be  assessed. 

Power  to  levy  auessmetU,  for  the  purpose  of  repair 
im  gemeroL — By  Stat.  13  Geo.  3.  c.  78.  s.  45,  If  upon 
afylication  of  the  surveyor  of  the  highways  for  any  pa- 
rish, township,  or  pkce,  to  the  justices  of  the  peace  for 
the  limit  wherein  such  parish,  township,  or  place  lietb, 
at  their  General  or  Quarter  Sessions  of  the  peace,  or  at 


(a)  See  Form,  Appendix,  No.  XXV. 
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some  Special  Sessions  for  the  highways,  the  satd  juBtia 
sfaiill  be  fuiJy  satisBed,  by  proof  upon  oath,  that  the  d 
hereby  directed  to  be  performed,  and  the  money  b 
authorized  to  be  collected  and  received,  has  been  j 
formed,  applied,  and  expended,  according  to  the  dir 
tions  of  this  Act;  or  shall  be  fully  satisfied  that  the  c 
roon  highways,  bridges,  causeways,  streets,  or  pavemei 
belonging  to  such  parish,  township,  or  place,  ar 
out  of  order  that  they  cannot  be  Eufficiently  amended  and 
repaired,  paved,  cleansed,  and  supported,  by  the  means 
hereinbefore  prescribed,  (notice  being  first  given  (o)  of 
such  intended  application,  at  the  church  or  chapel  of 
such  parish,  township,  or  place,  on  some  Sunday  preced- 
ing such  Quarter  or  Special  Sessions;  or  if  the  place  be 
extra-parochial,  notice  in  writing  being  first  given  of  such 
intended  application  to  some  of  the  principal  inhabitants 
residing  in  such  extra-parochial  place,  a  week  at  least 
before  such  Greneral  or  Special  Sessions):  then  and  in 
any  of  the  said  cases,  an  equal  assessment  upon  all  and 
every  the  occupier  of  lands,  tenements,  woods,  tithes, 
and  hereditaments,  within  any  such  parish,  township,  or 
place,  shall  or  may  be  made  or  collected  by  such  person 
and  persons,  and  allowed  in  such  manner  as  the  said 
justices  by  their  order  (i),  at  such  General  or  Special 
Sessions,  shall  direct  and  appoint  in  that  behalf; — and 
the  money  thereby  raised  shall  he  employed  and  accounted 
for,  according  to  the  orders  and  directions  of  the  said 
justices,  for  and  towards  the  amending,  repairing,  paving, 
cleansing,  and  supporting  such  highways,  causeways, 
streets,  pavements,  and  bridges,  from  time  to  time, 
need'ahall  require. 


(u)  See  lorm,  AppendU,   No.  XXVI. 
(6)  Sea  Fonn,  AppeDdi»,  No.  XXV. 


QnfarftOi  10  taiMal  0f  MMfiMMfi^^— But  bjr  ^SM.  46, 
hUpmddeA^  Amt  tte aneflraieiit  herdAlast  before mk 
AMfaii#  Mi  Ihil  jBitwrtiittif  heradbeftM  audioriMd(il^ 
Ar  fcttyfa^  UMIrfiaK  making  siibbctkAi  Ito  damagei^ 
emitia|r  gridft-poitty  and  {m^U^  the  sorfejfo/a  sakirj^ 
liidi  mid  logeClMt  in  any  one  year  exceed  Ae  rate  of 
inie  pmse  Hi  tfie  pound  of  the  yearly  tahie  of  die  laiAl^ 
(mementoj  woods,  tithes,  and  hereditaments,   so  to  be 


BdetetlHMS  eiiactiiMJnts  were  made,  it  w«s  decided,  U 
*i  die  i^Aupr.  Tke  InturiniiMM  qf  i»r<NMf(A)i  Aat 
Ih  #nlef  tbt  iup&nD^  a  nite  towards  the  fifepil&rs  ^  dHl 
UfprtMjtf  %rii  iltfd^  1st,  Because  it  did  not  appear  but 
Uiit  tflfe  MMtt  labour  was  snflkdMt,  luid  Sdly,  Beeaoao 
MTjr  ttl9  IMMltet  of  Amcf  #eifc^  diarged,  whteeas  (aHheH 
HiifiiiitiiljBmr 

Oeewpier  4jf  IttAes .r— Upon  the  above  ckuses,  and  also 
ftfia  fhii  mm.  4S  ISStt.  c.  9.  (for  the  relief  of  the  poor) 
IHeM  ttMk  h&m  been  decided,  as  to  the  quesdon,  whe^ 
dift  ft  tiitbMtBcUtaSM  of  tithes,  (as  for  ei^itmple,  IrfaeM 
tall^  ib  tliekMM  Act  tl  dohi-reht  is  allotted  ifa  Hm  of 
tidie^)  iHeM  ttiC  natii^  of  the  income  receired  by  th6 
parson,  ao  fiff  as  to  reUere  him  from  dl  HlMHty  to  bA 
to  die  highway  or  poor  rates. 


±wB  wuiiis  ot  40  isins*  c«  »•  are  somewnat  cuuereiic  nen 
fwle  winL  lb  tblb  mov^  enactments*  Thcf  aAwstaMtt 
ACM II  jMtfOd  16  be  made  upoil ''  er^  inhaUtailt,  pn^ 
talk,  kid  ti6ar,  ^iid  6irefy  Othei^  occnpier  of  lands,  hofasCi, 
fiflies  Uproprilite,  propriations  of  tithes,  coal  ilnnes,  M 

(«)lt^56.  Tide  sale,  p.  ISO.  (6)  i8tni.Sl5. 

L  2 


164 


REPAIR   OF    HIGHWAYS. 


saleable  underwoods."  But  the  effect  seems  to  be  tbtt^ 
same  in  both  Acts,  as  to  the  specific  subject  of  titbes* 
Although  in  the  Poor  Act,  a  parson  and  vicar  are  rate- 
able eo  nomine,  yet  as  to  their  tithes,  they  are  liable  in 
respect  of  the  occupation  thereof,  which  seems  to  assi- 
milate their  situation  under  this  and  under  the  Highwaj 
Act.     This  appears  at  least  to  be  the  better  opinion. 


In  the  case  of  Rex  v.  The  Justices  of  Buckingham- 
ihire^a),  the  Court  of  K.  B.  admitted  that  it  was  a  doubt- 
ful point,  whether  a  parson,  who  lets  his  tithes  from  year 
to  year  to  the  occupiers  of  the  lands  respectively  whereon 
they  are  produced,  is  liable  to  be  rated  to  the  repair  of 
the  highways;  and,  therefore,  they  refused  to  issue  a 
mandamus,  commanding  the  justices  to  grant  a  warrant 
of  distress  for  enforcing  payment  of  such  an  assessment; 
as  it  might  possibly  render  the  justices  liable  to  an 
action. 


i 


Later  decisions,  however,  seem  to  have  dispelled  this 
doubt;  although  the  exact  question  which  arose  in  the 
above  case  has  not  coine  before  the  Court.     By  these  it 
appears  to  he  settled,  that  what  is  substituted  for  tithes  ■ 
is  liable  to  the  same  burthens,  as  would  be  chargeable  1 
upon  the  tithes  themselves.  1 

In  the  case  of  Rex  v.  BolderQ{b),  an  Inclosure  Act  * 
directed  that  the  Commissioners  should  ascertain  the  an- 
nual value  of  all  the  lands  and  grounds  liable  to  the  pay- 
ment of  tithes,  and  also  what  yearly  sum  would,  accord- 
ing to  that  valuation,  be  equivalent  to  one-fifth  part  oft! 
arable  lands,  &c.    And  the  Commissioners  were  to  ascei^ 


esse  of  Lowndei  o.  Harne,  I  W 
niack.  irot.  to  Ilie  s«mc  eSecl. 
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(am  the  proportkMit  of  that' yearly  ram  to  be  charged 
upon  the  several  estates,  09  a  yemrly  reni^  and  payable 
thereout  respectively  to  the  rector  and  his  snccessors,  in 
fiea  of  the  tithes  thereof.  And  after  the  commencement 
€f  die  said  yearly  raits/  the  dthes,  &c.  were  to  be  extin- 
ginshed*  7%e  Comri  iffK.  B.  held,  that  the  rector  was 
lable  to  be  rated  to  die  poor  in  respect  of  this  rent  or 
aanaal  payment  Par  Bayley,  J.  **  It  appears  to  me,  that 
in  die  present  case,  the  money-payment  is  liable  to  the 
lame  bnrdiens,  as  the  tithes  for  which  it  was  sabstitnted. 
It  is»  indeed,  called  a  rent,  but  in  fact,  is  nothing  more 
than  a  sum  of  money  paid  annually  in  Keu  of  dthes  (a), 
and  is  not  to  have  all  the  attributes  of  a  rent,  aldiough 
die  Act  gives  the  same  mode  of  recovering  it.**  Per 
Hoboyd,  J.'  ^  It  is  dear,  as  a  general  proposidon,  diat 
not  only  tidies  but  also  compensations  in  lieu  of  them 
are  rateable." 

The  above  dednon  has  been  expressly  followed,  in  the 
instance  of  U^ways,  in  the  case  of  Rex  v.  Laey{b). 
By  die  Indosnre  Act,  the  Comraissicmers  were  **  to  affix 
a  fidr  dear  aipual  rent  or  sum  of  money  per  acre  in  lieu 
of  the  great  tithes  and  moduses,  and  as  an  adequate  com- 
pensation and  satis&ction  for  the  same.**  The  Court  held, 
diat  die  rector  was,  in  respect  of  such  rents,  rateable  to 
the  repair  of  the  highways.  Per  Cur.  Since  the  case  of 
Bex  ▼•  BoUerOf  it  must  be  considered  as  settled,  that  the 
corn-rents  would  stand  upon  the  footing  of  the  tithes  and 
moduses  for  which  they  were  substituted. 

In  the  last  case,  the  Inclosure  Act  directed  the  rents 
to  be  estimated  according  to  the  net  value  of  tithes  and 


(  « )  TbU  »eeiiia  to  be  a  direct       Rex  c.  ITie  Jasticcs  of  Backs,  np. 
answer  to  the  doabt  expressed  in  (  6  )  5  B.  &  C.  70t. 
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tnodoBes,  and  it  was  insisted,  that  by  tiet  value  was  to  be 
understood  the  ya\u.e  free  from  rates.  But  the  Court 
thought  otherwise. 

Where,  however,  the  Act,  which  directs  that  a  yearly- 
sun  shall  be  paid  in  lieu  of  tithes,  provides  for  the  payv 
tnent  thereof  "  free  and  clear  of  all  rates,  taxes,  and  de^ 
"  ductions  whatsoever,"  or  "  free  from  all  taxes  and  de- 
"  ductions  whataoever"  (omitting  the  word  "  rates");  ia 
Mich  a  case  the  parson  will  not  be  rateable  in  respect  fA 
Bucb  yearly  sum,  either  to  the  relief  of  the  poor,  or  to 
the  repaii  of  the  highways  ( a ). 

Powar  to  levy  an  additional  assessment. — By  Statute 
54  Geo.  8.  c.  109.  s.  1,  After  reciting,  that  by  13  Geo.  3. 
c  78,  the  justices  of  the  peace,  at  their  General  Quarter 
or  Special  Sessions  for  the  highways,  arc  empowered  to 
allow  certain  assessments  to  be  made  and  collected  for  the 
tnaintenance  and  repair  of  the  highways:  and  that  it  had 
been  found  by  experience,  that  the  assessments,  which 
are  authorized  by  that  Act,  are  not  sufficient  for  the  pur- 
poses to  which  the  same  are  therein  directed  to  be  ap- 
pUed:  It  b  therefore  enacted,  That  if  upon  the  application 
of  the  surveyor  of  the  highways  of  any  parish,  township, 
or  place,  to  the  justices  of  the  peace  at  their  General 
Quarter  Sessions,  or  at  a  Special  Sessions  for  the  high- 
ways, the  said  justices  shall  be  fully  satisfied  that  the 
common  highways,  bridges,  causeways,  streets,  or  pave* 
ments,  belonging  to  such  parish,  township,  or  place,  ara 
so  far  out  of  order,  that  they  cannot  be  sufficiently 
amended  and  supported  by  the  means  in  the  said  therein 


[  a  )  Cluttield  v.  Ri 
&  C.B63.— Milcliell  v 


6  B.  4  C.  J7*.— And  t 
Toiui,  Doug.  401. 
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kfin  nd(td  Act  («)  praKcihed,  and  fay  tiie  itaeMOMiti 
Anein  anthoriaed  to  be  nad^  and  coUeotedj  it  shall  ba 
kwfiil  for  the  laid  juaticeB  to  authorize,  order,  and  direct 
ID  additional  asseasment  to  be  made  on  such  parish,  town- 
iup,  or  i^aee  (ovar  and  abova  all  the  aasetsmento  by  the 
■id  Ad  airthotiaed  to  be  made  and  collected  );-^vhich 
aid  additional  asseasment  shall  be  levied  and  collected 
If  die  aaaia  mean%  and  in  the  same  manner  and  form,  as 
is  Elected  for  the  levying  and  collecting  the  assessments 
made  under  the  authority  of  the  said  therein  before  re- 
oted  Act,  and  upon  the  same  persons  as  are  therein  de- 
chred  to  be  liable  to  be  rated  to  the  said  assessments. 

Notice  lo  ia  jff8«a  brfare  amy  additional  aueument  bet 
apfSed  foFm-^Bj  SecHtm  2,  It  is  provided.  That  no- 
tice (A)  of  sndi  intended  application  shall  be  first  proved 
before  the  said  justices,  upon  the  oath  of  the  surveyor 
maidflg  aocbapidication,  to  have  been  given  at  the  church 
or  dmpdt  on  two  Sundays  preceding  such  General  or 
Quarter  Stssionsj  or  Special  Sessions  for  the  highways; 
ar  in  townships  or  places  where  there  are  no  churches  or 
*lfr<*l<i,  to  have  been  stuck  up,  in  writing,  in  two  or  more 
eonairicaous  places  within  the  said  townships  or  places, 
for  one  week  at  least  previous  to  such  General  or  Quarter 
Sessions,  or  Special  Sessions  for  the  highways;  or  in 
eztrarparochial  places,  to  have  been  given  in  writing  to 
some  of  the  principal  inhabitants  residing  in  such  extra- 
parochial  place,  a  week  at  least  before  such  Greneral  or 
Qoarter  Sessions,  or  Special  Sessions  for  the  highways; 
in  order  that  any  person,  liable  to  be  rated  to  the  assess- 
ment intended  to  be  applied  for,  may  attend  at  such  Gre- 
neral or  Quarter  Sessions,  or  Special  Sessions,  if  he  shall 


(  «)  13  Geo,  3.  c,  78.  C  ^  )  Sec  Form,  Appendix,  No.  XXVI. 
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think  fit,  there  to  state  to  the  said  justices  any  objectioM 
which  he  may  have  to  the  making  and  coUectmg  of  such 


Limitation  to  the  amoutU  of  the  assestmenl. — By  Sec 
tion  3,  It  is  provided,  That  the  assessment  herein  autho- 
rized shall  not  exceed  the  rate  of  one  shilling  and  nine 
pence  in  the  ])oiind,  on  the  actual  value  at  the  time  of, 
making  such  additional  assessment. 

Agsessment  for  the  widening  of  roads. — By  Statute 
13Geo.3.  c,  78.  s.  16.  {a),  An  assessment,  not  exceeding 
sixpence  in  the  pound,  is  authorized  to  be  levied  for  the 
particular  purpose  of  widening  or  diverting  roads,  when 
the  surveyor  shall  not  otherwise  have  money  sufficient  to 
efiect  such  alteration. 

Mode  of  enforcing  payment  of  the  sums  assessed.— 
By  Section  67,  of  the  same  Act,  If  any  person  shall  re- 
fuse or  neglect  to  pay  the  sum  or  sums  assessed  upon  him 
by  any  assessment  made  in  pursuance  of  this  Act,  within 
ten  daya  after  demand  thereof  made,  the  same  shall  and 
may  be  levied  by  the  surveyor  or  any  other  j-erson  or 
persons  authorized,  by  warrant  { b )  under  the  hand  and 
seal  of  one  justice  of  the  peace  having  jurisdiction  therein^ 
by  distress  and  sale  of  the  goods  and  chattels  of  the  per- 
son so  refusing  or  neglecting,  rendering  the  overplus  to 
the  owner  or  owners  tiiereof,  the  necessary  charges  of 
making  such  distress  and  sale  being  first  deducted; — And 
in  default  of  such  distre6s(c),  it  shall  be  lawful  for  any 
such  justice  to  commit  {li)  the  person  so  refusing  or  ne- 

{■)  Vide  pOBl,  ChB|,ter  V.  s.  2.  (e)  See  Form  of  Reinni,  Ap- 

(b)  Sec  Form  of  Iiiummaiii  siiid  pendii.  No.  L\I. 

WwrxnI,Ap|>ea<lix,Not.  XXVII.  {d)  S«e  Form  of  Cnminilmeiitf 

XXVlll,  Ai<|>eodix,  Na.LXIl. 
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IJMagto  the  conuiKm  gaol,  there  to  remain  untQ  he 
iUI  have  paid  the  sum  so  assessed,  and  the  costs  and 
duuges  oecaaioned  by  such  neglect  or  refusaL 

ImSgetU  pertams  exempted  from  jMiym^n^.— By  See^ 
iiemS,  o£  siat.  St  Geo.  S.  c.  74.  before  noticed  (a),  the 
jostices  are  empowered  to  exempt  poor  persons  from  the 
payment  of  all  rates,  assessments,  or  composition  what* 


V.  Cerimm  miseelkmeous  regulations,  as  to  repair  in  ge^ 
merml;  and  as  to  the  execution  of  the  severed  Acts. 

1j#.    As  to  Repair  in  general. 

Am  io  tie  width  of  highways.— ^j  Statute  18  Geo.  3. 
c  78.  a.  15,  The  surveyors  of  the  highways  are  required  to 
mak^  support,  and  maintain,  every  public  cart-way  lead- 
ing to  any  market-town,  twenty  feet  wide  at  the  least ; 
and  every  public  horse-way  or  drift-way,  eight  feet  wide 
at  the  least;  if  the  ground  between  the  fences  inclosing 
die  same  will  admit  thereof. 


Justices  may  order  wliat  highways  shall  be  first  re^ 
pmred.—Bj  Stat.  13  Geo.  3.  c.  78.  s.  25,  The  said  jus- 
tieea  of  the  peace,  at  any  Special  Sessions  to  be  held  by 
virtue  of  this  Act,  may,  by  writing  (6)  under  their  hands 
and  aeak^  order  and  appoint  those  highways  (not  being 
tunpikenMid)  which  in  their  opinion  do  most  want  repair 
within  dieir  jurisdiction,  to  be  first  amended,  and  at  what 
time  and  in  what  manner  the  same  shall  be  amended ;  ac- 
coidii^  to  which  order,  if  such  there  be,  all  and  singular 
the  respective  surveyors  of  the  said  highways  are  hereby 
leqnired  to  proceed  within  their  respective  liberties. 


(«)  S«c  ante,  p.  117.  ( 6 )  See  Form,  Appeodiz,  No.  XXIX. 
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Justices  may  order  highways,  liable  to  be  repaired  btf 
tenure,  lo  be  repaired.— By  Slal.  13  Geo.  3.  c.  78.  s.  23, 
Every  surveyor  ahail  and  may,  from  time  to  timet  give 
information  (a)  upon  oath  to  the  said  justices,  or  any  two 
or  more  of  (hem,  of  all  euch  highways,  and  of  all  bridges, 
causeways,  or  pavements,  upon  such  higliways,  as  are  out 
of  repair,  and  ought  to  be  repaired  by  any  person  or  per- 
Bons,  bodies  politic  or  corporate,  by  reason  of  any  grant, 
tenure,  limitation,  or  appointment,  of  any  charitable  gift, 
or  otherwise  howsoever;  and  the  said  justices  shall  limit 
a  time  for  repairing  the  same,  of  which  notice  shall  be 
given  by  the  said  surveyor  to  the  occupier  or  occupiers 
of  the  lands  or  tenements  liable  to  the  burthen  of  such 
repairs,  or  to  such  other  person  or  persons,  bodies  po- 
litic or  corporate,  as  are  chargeable  with  the  same; — And 
if  such  repairs  shall  not  be  effectually  made  within  the 
time  so  limited,  the  said  justices  shall  and  are  hereby  re- 
quired to  present  sucb  highways,  bridges,  causeways,  or 
pavements,  so  out  of  repair,  together  with  the  person  oe 
persons,  bodies  politic  or  corporate,  liable  to  repair  the 
same,  at  the  next  General  Quarter  Sessions  of  the  peace 
for  the  limit  wherein  such  highways  shall  lie;  and  the 
justices  at  such  Quarter  Sessions  may,  if  they  see  just 
cause,  direct  the  prosecution  to  be  carried  on  at  the  ge- 
neral expence  of  such  limit,  and  to  be  paid  out  of  the 
general  rates  within  the  same. 


Pertons  enfeoffed  with  lands  for  repair,  ^c.  shall  let 
,  ithem  at  their  most  improved  value. — By  Slat.  13  Geo.  3. 
c.  78.  8.  51,  Where  any  lands  have  been  or  shall  be 
given  for  the  maintenance  of  causeways,  or  pavements, 
highways,  and  bridges,  all  such  persons  who  are  or  shall 
be  enfeoSed  or  trusted  with  any  such  lands,  shall  let  them 
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ti  fitful  at  the  most  irninrofed  yeariy  rahie  without  fine: — 
jknd  the  juatioes  of  the  peace,  in  their  open  Seasions, 
diaD  and  may  inquire,  by  such  ways  and  means  aa  they 
diaU  Aink  fitting,  into  the  value  of  all  such  lands  ao 
giten  or  to  be  giren,  and  order  the  improvement  and  em- 
jdoyment  of  the  rents  and  profits  thereof  according  to  the 
wiQ  and  direction  of  the  donors  of  such  lands,  if  they 
find  that  the  persona  ao  entrusted  have  been  negUgent  or 
fimltyin  the  performance  of  their  trust,  (except  such 
lands  have  been  given  for  the  uses  aforesaid  to  any  coir 
1^  Qt  hall  in  either  of  the  universities  of  this  kingdom 
which  have  visitors  of  their  own),  any  law,  statute,  uaagei 
Of  coatomj  to  the  contrary  notwithstanding. 

Am  to  the  appUcatton  of  penalties,  ifc. — By  Siaiuie 
IS  Geo.  S.  c.  78.  s.  72,  All  penalties  and  forfeitures,  when 
levied  aM  therein  directed,  shall  be  paid,  one  half  to  the 
infixrmer,  and  the  other  half  to  the  surveyor  of  the  high- 
way where  the  offence,  &c.  shall  happen,  to  be  applied 
towards  the  repair  thereof,  unless  otherwise  directed  by 
this  Act;  but  in  case  the  surveyor  shall  be  the  informer, 
then  the  whole  shall  be  employed  towards  the  repair  of 
soeh  highway(a). 

I)iieies,  drains,  ^c— By  Stat.  13  Geo.  3.  c.  78.  s.  8, 
It  is  enacted.  That  ditches,  drains,  or  water-courses,  of 
a  sufficient  depth  and  breadth  for  keeping  all  th^  high- 
ways dry,  and  conveying  the  water  from  the  same,  shall 
be  made,  scoured,  cleansed,  and  kept  open,  and  sufficient 
trunks,  tunnels,  plats  or  bridges,  shall  be  made  and  laid, 
where  any  cartways,  horseways,  or  footways  lead  out  of 
the  said  highways  into  the  lands  adjoining  thereto,  by  the 
occupier  of  such  lands; — and  every  person  who  shall  oc- 
cupy any  lands,  adjoining  to  or  near  the  highway,  through 

(  «)  See  ftirUier  on  tbis  point,  post,  Chapter  VI.  Sect.  S. 
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winch  the  water  hath  used  to  pass  from  the  said  highway, 
shall  open,  cleanse,  and  scour,  the  ditches,  water-courscB, 
or  drains,  for  such  water  to  pass  without  obstruction ; — 
and  every  person  making  defauh  in  any  of  the  matters 
aforesaid,  after  ten  days'  notice  given  by  the  surveyor, 
shall  forfeit  10s.  (o) 

By  Section  14,  Where  the  ditches,  gutters,  or  water- 
courses, which  have  been  usually  made,  or  nhich  are 
herein  directed  to  be  made,  cleansed,  and  kept  open,  shall 
not  be  sufficient  to  carry  off  the  water  which  shall  lie 
upon  and  annoy  the  highways ;  in  ^ueh  case  it  shall  be 
lawful  for  the  surveyor,  by  order  of  one  justice  (6),  to 
make  new  ditches  and  drains  {c)  in  and  through  the  lands 
adjoining  or  lying  near  to  such  highways,  or  in  and 
through  any  other  lands,  if  it  shall  be  necessary,  for  the 
more  easy  and  effectual  carrying  off  such  water  from  the 
Baid  highways,  and  also  to  keep  such  ditches,  gutters, 
or  water-courses  scoured,  cleansed,  and  opened;  and  the 
surveyors  and  their  workmen  may  go  u])on  the  said  lands 
for  that  purpose : — Provided  that  the  said  surveyors  make 
proper  trunks,  tunnels,  plats,  bridges,  or  arches,  over  such 
ditches,  gutters,  or  water-courses,  where  the  same  shaH 
be  necessary,  for  the  convenient  use  and  enjoyment  of 
the  lands  through  which  the  same  shall  be  made,  and 
from  time  to  time  keep  the  same  in  repair;  and  do  also 
make  satisfaction  to  the  owner  or  occupier  of  such  lands, 
which  are  not  waste,  or  common,  for  the  damages  which 
he  shall  sustain  thereby,  to  be  settled  and  paid  in  such 
manner  as  the  damages  for  getting  materials  in  several  or 
inclosed  grounds  are  directed  to  be  settled  and  paid. 


(a)  SeeFormofWirrmil,  A|. 
pcndix.  No.  XX\I. 
(,b)  See  Form,  No.  XXXII. 
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As  io  hedges,  trees,  |v.— By  Siaiute  13  Geo.  S.  c.  78. 
8. 6,  No  tree,  biuh,  or  shrub  shall  be  permitted  to  stand 
or  grow  in  any  highway,  within  the  distance  of  fifteen 
Sset  from  the  oentre  thereof  (a),  (except  for  ornament 
or  shelter  to  the  house,  building,  or  court-yard  of  the 
owner  thereof,)  or  hereafter  be  planted  within  the  distance 
aSaresaid;  but  the  same  shall  respectively  be  cut  down, 
grabbed  up,  and  carried  away,  by  the  o#ner  or  occupier 
of  die  land  or  sofl,  within  ten  days  after  notice  to  him  or 
his  agent  by  the  surveyor,  on  pain  of  forfeiting  for  every 
n^Iect  the  sum  of  ]0s. 

In  a  late  case  (6)  it  was  contended,  that  from  the  above 
clause,  aided  by  the  64ih  Sectum^  which  enacts.  That  if 
any  person  shall  encroach,  by  making  a  hedge  or  other 
fence  on  any  highway  within  the  distance  of  fifteen  feet 
firom  the  centre,  he  shall  forfeit  40f  • ;  it  clearly  appeared 
to  be  die  intentbn  of  the  Legislature,  that  there  should 
not  in  any  case  be  either  trees  or  fences  within  fifteen 
fiset  from  the  centre  of  the  road ;  and  that  when  the  road 
was  less  than  thirty  feet  wide,  the  surveyor  was  autho- 
riaed  to  widen  it,  by  causing  the  removal  of  trees  and 
fences,  although  not  growing  upon  the  highway.  In  this 
case  the  surveyor  had  removed  a  fence,  that  stood  upon 
the  private  soil  of  the  plaintiff,  and  abutted  upon  a  road 
which  was  not,  at  that  part,  more  than  twenty-four  feet 
wide.  But  the  plaindff  recovered  in  an  action  of  tres- 
pass, and  the  Court  of  K.  B.  refused  a  rule  for  a  non- 
suit, or  a  new  trial,  observing,  **  The  Highway  Act  does 
not  say  that  every  highway  shall  be  thirty  feet  wide.  Un- 
less the  fence  be  on  the  highway,  the  party  erecting  it  is 


(«)  Se€  Stat.  5  Geo.  4.  c.  126.        of  a  tornpike  road. 
••  IM.  where  it  U  enacted  wbat  (  6  )  Lowen  v.  Kaye,  4  Bam.  St 

ihaD  be  deemed  to  be  the  centre       Cret.  3. 
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not  guilty  of  any  offence  against  the  statute,  nor  is  the 
surveyor  authorized  to  remove  it," 

By  Section  7,  of  the  same  Act,  The  possessors  of  the 
latid  nett  adjoining  to  every  highway  shall  cut,  prune, 
or  plash  their  hedges;  and  also  cut  down  or  prune  and 
lop  the  trees  growing  in  op  near  such  hedges  or  other 
.fences  (except  those  trees  planted  for  ornament  or  shelter 
fts  aforesaid ),  >n  such  manner  that  the  highways  shall  not 
he  prejudiced  by  the  shade  thereof,  and  that  the  sun  and 
wind  may  not  be  excluded  from  such  highway  to  the  da- 
mage thereof: — And  if  such  possessor  shall  not,  witliin 
ten  days  after  notice  (a)  given  by  the  surveyor  for  that 
purpose  cut,  prune,  and  plash  such  hedges,  and  cut  down, 
or  prutie  and  lop  such  trees,  in  manner  aforesaid,  the 
Surveyor  may  and  he  is  hereby  required  to  complain  ( 6) 
thereof  to  some  justice  of  the  peace  of  the  limit  where 
hnch  highway  shall  be,  who  shall  summon  (c)  the  pos- 
sessor of  the  said  lands  to  appear  before  the  justices 
Bt  some  Special  Sessions  for  that  limit  (</),  to  answer  to 
the  said  complaint;  and  if  it  shall  appear  to  the  justices 
Rt  such  Special  Sessions,  that  such  possessor  had  not 
Complied  with  the  requisites  of  this  Act,  it  shall  and  may 
be  lawful  fbt  the  said  justices,  upon  hearing  the  surveyor 
tind  possessor  of  such  land,  or  his  agent,  (or  in  default 
bf  appearance,  on  having  due  proof  of  the  service  of  such 
summons,)  and  considerhig  the  circumstances  of  the 
vase,  toorder(f}  such  hedges  to  be  cut,  plashed,  and 
|iruned,  and  such  trees  to  be  cut  down,  or  pruned,  id 


(a)  See  Fono,  Appendix,  No.  XXXlIt. 
(i)  See  Form,  Appendix,  No.  XXXIV. 

(c)  See   Porin,  Appendix,  No.  XXXV. 

(d)  See  Forms,  Appendix,  Not.  XXXVI.  XXXVll. 
(O  See  Form,  Appendii,  No.  XXXVIU. 
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mkIi  maimfT  m  may  best  anawer  the  purposes  aforesaid. 
And  if  the  poascaior  of  such  knds  shall  not  obey  such 
Older  within  ten  days  after  it  shall  have  been  made^  and 
he  diaD  ha:fe  had  doe  notice  thereof,  he  shall  forfeit  two 
dUDings  for  every  twenty-four  feet  in  length  of  such  hedge 
whidi  ahaH  be  negleeted  to  be  cut  and  plashed,  and  two 
diiDiiigs  for  every  tree  which  shall-  be  neglected  to  be  cut 
down*  or  pruned  and  lopped ;  and  the  surveyor  shall  cause 
tfie  saan  to  be  done,  ai&d  the  possessor  shall  pay,  over 
and  above  the  penalties,  the  charges  and  expences  (a)  of 
doing  die  same;  or  in  defiiult  thereof,  such  charges  and 
expences  ahall  be  levied,  together  with  the  said  for- 
iintnresy  upon  his  goods  and  chattels,  by  warrant  from  a 
justice  of  peaee(6)^  in  sudi  manner  as  is  authorized  for 
fotfeitnres  incmrred  by  virtue  of  this  Act. 


By  SeeHam  IS,  It  is  provided.  That  no  person  shaH  be 
ceiapeDedi  nor  any  surveyor  permitted,  to  cut  or  prune 
any  had^  at  any  other  time  than  between  the  last  day  of 
Stptember  and  the  last  day  of  March,  and  that  no  per- 
son shall  be  obliged  to  fell  any  timber-trees  growing  in 
hedges  at  any  time  whatsoever,  except  where  the  high- 
ways shall  be  ordered  to  be  enlarged  as  hereinafter  men- 
tioned, or  to  cut  down  or  grub  up  any  oak  trees  growing 
Wi&iftsuch  highway,  or  in  such  hedges,  except  in  the 
months  of  April,  May,  or  June,  or  any  ash,  elm,  or  other 
trees,  in  any  other  months  than  December,  January, 
February,  or  March. 


PoiU,  #c.— By  StaMe  13  Geo.  3.  c.  78. 
s.  96,  For  the  better  convenience  of  travellers,  where  se- 
veral highways  meet,  it  is  enacted,  That  the  said  justices, 
at  some  Special  Sessions  to  be  held  for  the  purposes  of 

(  «)  See  Form,  Appeudix,    No.  XXXIX. 
(  &  )  See  Fonn,  Appendix,  No.  LX. 
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this  Act,  shall  issue  their  precept  (n )  to  the  surreyor  < 
the  highways  for  any  parish,  township,  or  place,  where 
several  highways  meet,  and  there  is  no  proper  or  sufficient 
direction-post,  or  stone,  already  fixed  or  erected,  requir- 
ing him  forthwith  to  cause  to  be  erected  or  fixed  in  the 
most  convenient  place  where  such  ways  meet,  a  stone,  or 
post  with  itiEcriptions  thereon,  in  large  legible  letters, 
painted  on  each  side  thereof,  containing  the  name  or 
names  of  the  next  market-town  or  towns,  or  other  con-  i 
Biderable  place  or  places,  to  which  the  said  highways 
respectively  lead  ; — and  also  at  the  several  approaches  or 
entrances  to  such  parts  of  any  highways  as  are  subject 
to  deep  or  dangerous  floods,  graduated  stones  or  posts,  ' 
denoting  the  depth  of  water  in  the  deepest  part  of  the 
same,  and  likewise  such  direction-posts,  or  stones,  as  the 
said  justices  shall  judge  to  be  necessary,  for  the  guiding 
of  travellers  Jn  the  beat  and  safest  track  through  the  said 
floods  or  waters;  and  the  said  surveyor  shall  be  reim' 
bursed  the  expences  of  providing  and  erecting  the  same 
respectively  out  of  the  monies  which  shall  be  received  by 
him  or  them,  pursuant  to  the  directions  of  this  Act;  — 
And  in  case  any  surveyor  shall,  by  the  space  of  three 
months  after  such  precept  to  him  directed  and  delivered, 
neglect  or  refuse  to  cause  such  atones  or  posts  to  he  fixed 
as  aforesaid,   every  such   oflfender  shall   forfeit  the  sum 

As  to  the  number  of  draught  horses.  —  By  Statute 
IS  Geo.  3.  c.  78.  sections  55,  5G,  5'!,  and  58,  The  num- 
ber of  horses,  allowed  to  be  attached  to  waggons,  carta, 
and  other  carriages,  is  limited  in  proportion  to  the  width 
of  the  wheels.  This,  however,  is  rather  matter  of  an- 
noyance, than  relating  to  repair,  and  will  therefore  be 
noticed  in  the  last  Chapter  of  this  treatise. 


(a)  See  Form,  Appendin,  Na.  XL. 
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Sdfy,  As  to  He  exee^Mom  f^  tie  Meverml  A^i. 

MeeUrngB  ijf  kAahUmiB.—Bj  Stat.  13  Geo.  3.  c  78. 
1. 66^  III  all  cases  where  a  Testry  or  public  meetiiig  of  tlie 
inhahitants  of  any  parish,  township,  or  place,  is  autfio- 
liaed  or  directed  by  this  Act,  there  shall  be  public  notice 
gitea  off  the  day,  hour,  and  place  of  holding  the  said 
meeting,  at  the  church  or  chapel  of  such  parish,  town- 
ship,  or  {dace,  on  the  Sunday  next  preceding  such  meet- 
ing; and  also  notice  thereof  in  writing(a),  specifying  the 
purpose  of  such  meeting,  fixed  at  the  same  time  upon 
die  door  of  such  church  or  chapel,  and  the  same  shall 
not  be  hdd  till  three  days  at  least  after  such  notice 
ghren: — and  if  there  be  no  church  or  chapel,  the  like 
notice  of  such  meeting  shall  be  given  in  writing,  and 
put  up  aft  the  most  public  place  therein  three  days  at 
the  least  before  such  meeting. 

.  JmttieeM^  fe.-^By  Stat.  13  Geo.  S.  c.  78.  s.  53,  The 
justices  of  the  peace  of  all  cities,  corporations,  boroughs, 
and  other  places,  are  hereby  required  to  put  in  execu- 
tion erery  part  of  this  Act  within  their  respective  juris- 
dictions. 

By  Statute  54  Geo.  3.  c  109.  s.  8,  The  justices  of 
the  peace,  and  magistrates  of  all  cities,  corporations,  bo- 
mnghs,  predncts,  liberties,  and  other  separate  jurisdic- 
tions, are  hereby  authorized  and  required  to  put  in 
execution  every  part  of  this  Act  within  their  respective 
jurisdictions,  so  fiur  as  the  provisions  thereof  are  appH- 


(«)  See  Form,  Appendix,  No.  XLI. 
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cable,  in  as  full  and  ample  a  manner  as  the  justices  i 
any  county  or  of  any  division  thereof  (a ). 

Sessiom,   ^c.—By  Statute  13  Geo.  3.  c.  78.  s.  61, 
shall  be  lawful  for  any  two  or  more  juatices  of  the  peat 
within  their  respective  limits,  and  they  are  herchy  em- 
powered, from  time  to  time  whenever  tliey  shall  judge 
proper,  to  liold  any  Spedal  Sessions,  besides  that  whicb 
is  herein  before  directed,  for  executing  the  purposes 
this  Act  i  and  to  adjourn  the  same  from  time  to  time, 
they  shall  think  fit;  causing  notice(i}  to  be  given  of  th« 
time  and  place  of  holding  such  Special  Sessions,  and 
the  adjournment  thereof,   to  the  several  justices  acting 
and  residing  within  such  limits  by  the  high  constable  ot 
other  proper  officer  within  the  same. 

By  Statute  55  Geo.  3.  c.  68.  s.  6,  After  reciting,  th«t 
by  an  Act  passed  in  the  54>th  year  of  bis  present  MajeB^j 
intitlcd,  "  An  Act  to  amend  an  Act  of  the  13th  Year  oi 
his  present  Majesty,"  it  is,  among  other  things,  enacted, 
That  two  or  more  justices  of  the  peace,  at  their  Specif 
Sessions  to  be  lioldcn  in  the  week  next  after  MichaelmaS) 
yearly,  shall  fix  such  rates  as  they  sballjudge  reasonable, 
as  a  composition  in  lieu  of  teams,  carts,  horses,  oxen,  Ot 
labour;  and  that  certain  other  matters  relative  to  the 
highways  are  directed  to  be  done  by  justices  of  the  peace, 
at  their  Special  Sessions  to  be  holden  in  the  week  next 
after  the  Michaebnas  Quarter  Sessions,  and  that  tile  t!m« 
for  holding  the  Michaelmas  Quarter  Sessions  bos  been 


(o)  By  13  Geo.  5.  c.  78.  a.  77,  (  6)  As  to  ibe  notice  reqniiile. 

The  jiiiticts  are  nuihori/etl  lu  ail-  Bee  CliaiJier  V.  Section  11.  Part 

minister  oalhs.    Am)  by  s.  76,  of  Uie  Pint,  nnd   Rex  v.  The  Ju>> 

the  nme  Act,  tli<?  inliabitanti  of  ticMof  WorcMteraliire,  t  B.  dc  A. 

a  pariih  are  allowed  to  lie  goad  tl8. 
IritntiiCT.   Scg  poit.  Chagl 
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^iteed  by  an  Act  auida  in  the  54<th  year  of  his  present 
Majfli^^  inlitled*  <'  An  Act  for  reguJatiBg  the  Tmie  of 
iiolding  the  Michaehnas  Quarter  Sessions,"  ( a },  it  is 
imrtMl,  ThftI  il  shall  be  lawful  for  the  justkns  of  the 
fMfy  aMifpaMed  in  their  Special  Sessions  ki  the  week 
after  Ifichaehnas,  to  do  and  perform  every  aot,  which 
diey  might  heretofore  legally  have  done  in  the  Special 
Sessioiis  directed  to  be  holden  in  the  week  after  the  said 
Michaehnas  General  Quarter  Sessions  of  the  peace. 

Fcrm$  ^  proeeeJ&ngi.  —  By  Stat.  13  Geo.  3.  c.  78. 
1. 09,  The  forms  of  proceedings  set  forth  in  the  Schedule 
lie  directed  to  be  used  upon  all  occasions,  with  siuch 
adfitions  or  variadons  only  as  may  be  necessary  to  adapt 
ihem  to  the  particular  exigencies  of  the  case;  and  no 
objection  shall  be  made  or  advantage  taken  for  want  of 
form  m  any  sucb  proceedings  by  any  person  whomsoever. 

Under  this  clause  it  has  been  decided,  that  a  material 
vsnance  from  the  form  prescribed  by  the  Act  is  fatal, 
and  may  be  taken  advantage  of  in  a  collateral  pro- 
eee^ng(6). 

Exetmptkms  from  the  operation  of  the  Act. — By  Siat. 
13  Geo.  3.  c.  78.  s.  86,  Nothing  in  this  Act  is  to  extend 
to  die  parish  of  Saint  Mary  Matfelon,  otherwise  White- 
cfaape^  and  Saint  John  of  Wapping,  in  the  county  of 
MSddlesex,  or  either  of  them. 


<c)nii  Act^kimcvcr,it  BMre.  It  maybere  hm  notieei,  IhM  is  tin 

Jbr  4inseiOf7 ;    sod   tbe   Scmi^Iw  Appendix  te  this  Tn«lHe,  IhoSB 

,  BotwitlisUndiiis,  be  legally  Forms,   which  are  givea  in  the 

si  anotter  tisM.    Rex  v.  Scfaedolct  to  tbe  Acts  of  Parlia- 


The  Jwtiecfl  of  Leicester,  7  B.  &       mcnt,  are  peculiarly  marked  as 
C  S.  beiog  derived  from  that  source. 


(»)  DaTiaoa  «.  OiO,  1  East,  64. 
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And  by  Section  87,  The  powers  of  the  CommisBionew 
of  Sewers  are  declared  not  to  be  altered  by  this  Act. 

We  have  already  seen  (a),  that  the  clauses  relative  ftt 
the  appointment  of  surveyors  are  not  to  extend  to  the 
city  of  Bristol. 

4 


The  Law  of  Repair,  as  it  regards  Turt^ike  Roads. 

It  has  been  already  stated,  that  it  is  through  the  ap- 
plication of  a  new  principle,  by  which  highways  are  coO" 
verted  into  turnpike  roads.  This  innovation  upon  the  old 
law  consists  principally  of  the  two  following  points:  Ther 
suspension  of  the  liability  of  the  parish  to  the  repairs 
of  the  road,  except  by  the  performance  of  their  statute 
labour:  and  the  substitution,  in  lieu  of  the  pariah,  at 
a  body  of  trustees  or  commissioners,  who  are  cloathed 
with  a  contracting  power,  are  enabled  to  levy  tolls  upott 
all  passengers,  and  are  authorized  to  raise  money  upon 
loan. 

Under  the  simple  system  of  the  common  law,  we  have 
seen,  that  whenever  a  highway  was  out  of  repair,  the 
inhabitants  of  the  parish  were  bound,  by  actual  labour 
thereon,  to  re-instate  it  in  good  order.  Under  the  High" 
ways  Acts  a  ministerial  agent  is  appointed  to  superintend 
the  management  of  highways;  actual  labour  is  permitted 
to  be  compounded  for  in  money ;  and  a  power  ia  given  to 
raise  funds  by  assessment,  for  effecting  those  repairs  or 
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nts  to  which  the  common  Uw  pTovision 
I  mj  prore  inadeqaale.  While  by  the  Turnpike  Acts  an 
I  iMirinnal  body  are  appointed,  who  are  made,  aa  it  were, 
I  Ae  proprietors  of  the  road,  but  nevertheless  upon  trast 
I  fe  the  public  They  are  empowered  to  bargain  and  sell, 
I  Old  to  enter  into  stipulations — to  raise  money  by  mort- 
gage— and,  which  is  the  most  important  of  their  privi- 
legea,  they  are  authorized  to  levy  a  tax,  the  receipts 
of  vluch  are  to  be  applied  to  the  repair  and  improve- 
ment of  the  roads,  which  are  placed  under  their  ma- 
oagement. 

By  the  last  Turnpike  Act  (a),  all  the  powers,  authori- 
a,  clauses,  provisions,  penalties,  matters,  and  things 
Hitained  in  the  then  existing  Acts,  except  such  parts 
Bwreof  respectively  as  are  thereby  varied,  altered,  or  re- 
pealed, are  to  extend  to  thb  Act;  and  the  same,  together 
li  a&  the  powers,  authorities,  clauses,  provisions,  pe- 
:  things  contained  in  this  Act,  are  to 
tend  to  every  local  Turnpike  Act,  as  if  the  same  were 
i  and  re-enacted  in  the  body  of  such  local  Tum- 
ke  Act ;  and  the  said  recited  Acts  and  this  Act  shall 
It  be  recited  in  any  such  local  Act,  except  as  to  such 
nrera,  &c.  as  shall  be  expressly  referred  to  for  the  pur- 
ne  of  being  altered  or  repealed, 


The  above  clause  has  the  effect  of  consolidating  the 
c^  the  laws  upon  this  subject  into  one  continuous 
tmeot.  They  will,  therefore,  be  so  treated  of  in  this 
e.  And  in  the  detail  of  the  several  provisions  con- 
xl  therein,  1  shall  proceed  to  consider,  Ist,  The 
liotment  and  qualification  of  trustees,  and  the  other 
for  the  management  of  tumpUce  roads; — their 
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acvcriJ  duties; — and  their  respective  liabilities: — Sdljii 
The  procuration  of  materials  for  the  repair  of  tumpiks 
roads: — 3dly,  The  regulations  as  to  the  repair  by  statute 
labour,  and  by  prescription: — ^thly,  The  regulations  at 
to  tlie  exaction  of  toll : — Sthly,  The  imposition  of  extra 
tolls  for  narrow  wheels,  and  for  over-weight: — 6thly,  As 
to  exemption  from  payment  of  toll : — Vthly,  The  powet 
to  raise  money  upon  mortgage  of  the  tolls  i — and  Sthljr, 
Certain  mbcellaneous  regulations  as  to  repair  in  general^ 
and  as  to  the  execution  of  the  several  Acts. 

But  before  I  proceed  to  detail  the  various  provisions  a| 
these  Acts,  1  shall  just  mention  the  clauses  of  exception 
to  their  operation,  which  are  therein  contained;  and  ats^ 
a  clause  that  is  explanatory  of  the  meaning  of  certaitt 
words,  which  tlie  Legislature  has  adopted. 


By  Slat.  9  Geo.  4.  c.  77.  s.  SO,  It  is  declared.  That 
this  or  the  former  Acts  are  not  to  extend  to  the  Cemi^ 
mercial  Road,  which  is  regulated  by  Stat.  9  Geo.  4i 
c.  112;  nor  to  affect  the  Slat.  56  Geo.  3.  c.  83,  or  Iht 
three  several  Acts  amending  the  same,  for  regulating 
the  road  from  Glasgow  to  Carlisle. 


By  Slaf.  4  Geo.  4.  c.  95.  s.  90,  Nothing  in  Stat.  3  Geo.  4k 
C.  136,  or  this  Act,  shall  extend  to  any  road  not  under 
the  care  and  management  of  trustees,  or  to  any  road 
which  shall  be  made,  maintained,  or  supported  under 
the  provisions  of  any  Act  or  Acts,  passed  for  an  unlimited 
period,  notwithstanding  tolls  may  be  collected  on  sueb 
roads;  or  shall  extend  to,  affect,  alter,  ex  interfere  witJl 
the  qualifications  of  any  commissioners  or  other  persoM 
having  the  care  and  management  of  any  such  last-men* 
tioned  roads,  or  with  any  tolls  taken,  or  weights  carrie4 
thereon,  or  in  any  other  manner  therewith. 


I 


4Mr  IVBVmB  ROADS.  183 

And  by  Seeii(m  91,  Nothing  in  3  Geo.  4.  c.  126,  or 
dji  Act,  shall  extend  to  Stai.  50  Geo.  3.  c.  30,  for  re- 
gpibting  the  road  from  ShrewMlmry  to  Bangor  Ferry ;  nor 
to  SHai.  39  Geo.  3.  c  48,  for  regulating  the  roads  be- 
tween Lomdam  and  Holyhead  by  Chester,  and  between 
Lomdom  mod  Batigor  hj  Shrewsbury,  %e.  and  from  jBoji- 
ger  Ferry  to  Holyhead. 

By  AielMMi  93,  So  much  of  the  turnpike  road  from 
CmrUde  to  Glasgow  as  lies  in  the  county  of  Cumberland 
shall  be  subject  to  the  regulations,  &c.  of  3  Geo.  4. 
c  126,  and  of  this  Act,  so  far  as  the  same  respects  nui- 
aanoes,  annoyances^  and  trespasses ;  and  the  justices  for 
the  county  of  Cumberland  are  empowered  to  enforce  all 
penalties  for  miisancesy  annoyances,  and  trespasses  within 
ihjit  county. 

£spplanaiion  of  wards.— Bj  Stai.  7  &  8  Geo.  4.  c  24. 
su  19,  The  word  trustees,  in  the  recited  Acts  or  this  Act, 
idball  be  construed  to  extend  to  all  trustees  or  commis- 
sioners, appointed  for  the  execution  of  any  Act  for  making, 
anoending,  repairing,  maintaining,  or  keeping  in  repair  any 
turnpike  road.  And  the  word  person  shall  be  construed 
to  extend  to  and  to  include  any  one  or  more  person  or 
persons,  and  of  either  sex.  And  the  word  county  shall 
be  construed  to  extend  to  and  to  include  riding  or  di« 
▼ision.  And  the  word  parish  shall  be  construed  to 
extend  to  and  to  include  ward,  district,  hamlet,  township, 
0r  place. 

Under  the  sanction  of  this  clause,  the  above  words  will 
be  left  to  stand  alone  in  this  treatise,  although,  in  the 
former  Acts,  they  are  always  accompanied  with  some,  if 
not  aU  of  the  other  corresponding  expressions. 


First:  As  to  the  trustees  and  other  officers  for  the 
management  of  turnpike  roads: — their  appoint- 
ment— several  duties — and  respective  liabilities, 

I.  As  to  Trustees(a), 
Qualification  of  Trustees.— By  Stat.  3  Geo.  4.  c.  126. 
s,  62,  No  person  who  shall  hereafter  be  chosen  or  appointed 
a  trustee,  shall  be  qualified  or  capable  of  becomiog  and 
acting  as  trustee  in  the  execution  of  any  Act  for  making, 
repairing,  or  maintaining  any  turnpike  road,  unless  he 
shall  be  in  his  own  right,  or  in  the  right  of  his  wife,  in 
the  actual  possession  or  receipt  of  the  rents  and  profits 
of  freehold  or  copyhold  lands,  tenements,  or  heredita- 
ments, of  the  clear  yearly  value  of  £100,  above  reprizes; 
or  shall  be  heir  apparent  of  a  person  possessed  of  free-' 
hold  or  copyhold  lands,  tenements,  or  hereditaments,  of 
the  clear  yearly  value  of  jC200,  above  reprizes;  and  unless 
he  shall,  before  he  shall  act  as  such  trustee,  take  and 
subscribe  the  oath  or  affirmation  following,  before  any 
two  or  more  of  the  trustees  appointed  or  to  be  appointed 
by  or  in  pursuance  of  such  Act,  who  arc  hereby  autho- 
rized and  empowered  to  administer  tlie  same,  in  the 
words  or  to  the  effect  following;  (that  is  to  say,) 


,  do  swear  [or,  being  one  of  the  people  called 
Quakers,  do  solemnly  qffirm,'\  that  I  truli/  and  bond  fide 
am,  in  my  own  right  [or,  in  the  right  of  my  urj/V],  in 
the  actual  possession  and  enjoyment  of  [or,  in  the  receipt 
of  rents  and  profits  issuing  out  ft/']  freehold  or  copyhold 


a }   Tbe    appointmeDt  of   Uie  Lernu  contaiued  in  tbeM  genrral 

>  ii   atwDv!   niade   by  tiie  Acti;   by  which,  alio,  joiiicea  at 

lociil   Turnpike   Act.     Bui    they  Uie    peace   are  appoimeil   to  ■>• 

matt  bs  qualified  according  to  the  Itiuieei  ex  efficia. 
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If  or  heredUamenig,  of  the  clear  yearhf 
^  JMOf  mho9e  reprntes,  [or,  am  heir  apparent 
^  ,  «lo  lo  I4tf  tefl  12/*  ^y  humiedge  ie  seised  tf 

fimUd  air  tapjfikld  loads,  tenements,  or  hereditaments, 
^Um  akmrffoarkfvalmeqf  £900,  above  repriaes,]  [or, 
/  ssm  possessed  of  a  personal  estate  of  £10,000, 
^  mU  deits  and  ineumbranees,  as  the  case  may  be.] 
Gad. 
fcr,  being  aQoakier,  omh  the  words  ''  So  kelp  me  God.*^ 


Bj  Saeiiam  6S,  Nodung  herein  contained  shall  prevent 
aaj  perMO  from  acting  as  a  trustee  of  any  turnpike  roads, 
of  wUch  are  or  shall  be  situate  within  ten  miles 
Jtayal  Exehange  in  London,  who  shall  be  possessed 
tfiff  TKMBsl  property  to  the  amount  or  value  of  ^10,000, 

of  his  debts. 


stetsag  under  prior  Acts,  not  to  re-^naUfy.^^ 
WfySlmL  4Goo.  4  c  95.  s.  S5,  It  is  enacted.  That  where 
msj  pnsm  ahalli  previously  to  the  1st  day  of  January, 
iflBttp  hsan  been  duly  quaMed,  and  shall  have  been  then 
as  m  trustee  according  to  the  provisions  of  former 
It  shall  Jbe  lawful  for  such  person  to  continue  to  act 
na  a  traatee  under  such  Acts,  vnthout  re-qualifying;  even 
aillioag^  aoch  person  shall  not  be  possessed  of  the 
of  property  required  by  the  above  clauses. 


Smdk  trustees  losing  their  juaUfication,  to  cease  to  act. 
By  Seetm  96,  of  the  same  Act,  it  is  provided.  That  if  any 
tnnlee  who  shall  have  been  acting  as  such,  previously  to 
the  1st  day  of  January,  18^,  shall  have  lost  or  parted 
with  snbeequendy  thereto,  or  shall  hereafter  lose  or  part 
with,  by  sale,  assignment,  bankruptcy,  insolvency,  or 
•therwise,  the  qualification  in  respect  of  which  he  acted 
as  a  trusted,  and  shall  not  be  possessed  of  the  qualifica- 
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tioD  required  by  the  satd  Act  of  tlie  13  Geo.  3.  c.  84,  or 
by  llie  Act  or  Acts  in  the  execution  of  which  such  trus- 
tee sliall  have  acted,  every  such  trustee  shall  therefrom 
become  disqualified  and  be  incapable  of  any  longer  acting 
as  s  trustee: — And  if  any  such  trustee,  so  becoming  dia- 
quaMed,  shall  presume  to  act  in  execution  of  the  Act 
or  Acts  under  which  he  previously  acted,  he  shall,  for 
CTcry  such  offence,  incur  and  be  liable  to  the  i>enaltie8 
and  forfeilurea,  imposed  by  the  said  recited  Act  of  the 
third  year  aforesaid  (a)  on  persons  acting  as  trustees  not 
b^g  duly  quahfied,  to  be  sueil  for  and  recovered  under 
tbe  powers  and  provisions  of  the  said  Act. 

JuMlicea  of  the  peace  for  the  county  to  be  trustees  ex 
qtffcio.— By  Stat.  3  Geo.  4.  c.  ISG.  s.  61,  It  is  enacted. 
That  all  his  Majesty's  justices  of  the  peace,  for  the  time 
beiDg,  acting  for  the  county  or  counties,  through  which 
any  turnpike  road  now  does  or  hereafter  shall  pass,  shall 
be  added  to  and  joined  with  the  trustees  for  making,  repair- 
ing, or  maintaining  every  such  turnpike  road,  and  shall, 
on  qualifying  themselves  as  hereafter  mentioned,  have  all 
dte  same  powers  and  autliorities,  to  all  intents  and  pur- 
poses, as  if  the  said  justices  had  severalty  been  named  or 
elected  trustees,  in  or  under  any  Act  or  Acts  of  Parlia* 
nent  under  which  such  roads  shall  be  made,  repaired, 
or  maintained. 

Jtalices  not  to  take  oath  of  qualification. — But  by 
Stat.  4  Geo.  4.  c.  95.  s.  Si,  Nothing  in  Slat.  3  Geo.  4. 
c  1£6,  or  in  tliis  or  any  other  Act  contained  shall  extend, 
or  be  construed  to  extend,  so  as  to  require  any  justice 
of  the  peace  acting  for  any  county,  to  take  or  subscribe 
■By  oath  of  qualification,  before   he  shall  act  as  trustee 


II 


( a  J  J  Gro.  I.  t.  isti.  s.  61.    Set  i>osl,  ji.  iw. 
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ii  Ite  cKCMiiun  ct  aay  Ael  or  Aeti  ibr  makii^,  repdb* 
9gg  Qg  gjMBliiiring  any  tofnpke  ioad« 

AuUeiB  Jbr  mmOer  Umikms  ikam  camOieM  to  be  iru§^ 
licfc— By  AWL  5Gtoo.  4u  c  69,  After  redtiiig  thai  h  is 
nprdimt  dial  liii  Mqett/i  jostioes  of  the  peace  actiiig 
iat  any  Toiaag^  dbUon  or  soke,  should  abo  be  enabled 
ly  aet  a»  UiutoJi  tat  the  iepabr  of  tuiDinke  roads :  It  ia 
cnaetod,  that  ftoan  and  after  the  paMing  of  tins  Aet» 
(17di  JunOj  18M,)  all  hit  Majesty's  justices  of  the  peace 
ftr  die  time  bring,  acting  fiir  the  county  or  counties,  riding 
cr  ridings,  division  or  divisions,  soke  or  sokes,  dirongh 
any  part  of  which  any  turnpike  road  now  does  or  here* 
after  shaB  pass,  shall  have  such  and  the  like  powers  and 
^ndioritifes  fior  the  making  and  repairing  any  such  turn- 
pike road,  and  be  subject  to  the  same  rules  and  regu* 
lationit,  tj  virtue  of  or  under  die  said  recited  Acts  (a)» 
as  any  of  his  Blajesty's  justices  of  the  peace  acting  ftv 
^dky  euuuty  or  counties  (&)• 

Omih  io  betaken  by  trustees.— By  Stat.  40eo.  4.  c9& 
a.  3S,  It  is  directed,  diat  every  trustee  shall,  before  he 
dudl  act  as  such,  (except  in  administering  the  oath)  take 
and  subscribe  before  one  or  more  of  the  said  trustees 
(who  are  empowered  to  administer  the  same)  the  oath 
fidlowing ;  (that  is  to  say,) 

I,  A^B,  do  swear  [or,  being  one  of  the  peojile  called 
Quakers,  do  solemniy  affirm^  thai  I  mU  truly  amd  mh 
partially,  according  to  the  best  of  my  judgment,  execute 


(«)  8  Om.  i.   c.   1S6— an4  io  the  oommUftioD  of  the  peaee, 

4Gea.  4.  c  95.  may  act  as  a  justice  in  tlie  eze« 

(  ^)  See  3  Geo.  4.  c  1S6.  s.  64,  cotion  of  tlie  Act,  under  wbicb  Im   .  f 

poet,  p.  189.    That  any  ti ustee,  is  appointed  a  tnutee. 
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By  Slat.  7  &  8  Geo.  4.  c.  24.  s.  1,  After  reciting  tfiat 
by  the  last-mentioned  Act  it  is  ptovided,  that  no  person  ap- 
pointed as  trustee,  in  or  by  virtue  of  any  Act  for  repairing 
turnpike  roads,  shall  be  capable  of  acting  as  such  in  the 
execution  of  any  such  Act,  in  any  case  where  he  shall  be 
personally  interested ;  and  that  doubts  bad  arisen  with 
regard  to  stich  person's  liability ;  It  is  therefore  enacted. 
That  no  trustee  of  any  turnpike  road  shall  be  deemed  or 
taken  to  be  personally  interested,  by  reason  of  his  haviog 
acted  as  a  trustee  in  ordering  the  making,  altering,  or 
diverting  any  turnpike  road  over  or  contiguous  to  any 
lands,  tenements,  or  hereditaments  in  his  posEession  or 
occupancy,  or  by  reason  of  hts  having  received  any  sum 
or  sums  of  money  out  of  the  tolls  of  any  such  road  as  or 
by  way  of  purchase-money,  damages,  rent,  recompence, 
or  satisfaction,  agreed  upon  or  awarded  to  such  trustee 
for  any  lands,  tenements,  or  hereditaments,  or  any  timber 
or  wood,  or  materials,  purchased  or  taken  for  the  purpose 
of  making,  diverting,  or  altering,  or  for  tho  use  of  the 
road  for  which  he  shall  act  as  a  trustee,  or  for  a  repository 
for  materials  to  be  used  thereon,  or  for  the  damage  done 
to  any  inclosed  or  private  lands  or  grounds  of  any  such 
trustee  in  taking  materials  therefrom,  or  in  carrying  or 
conveying  them  over  the  same. 

Penalttf  upon  trustees  acting,  who  are  not  possessed  of 
the  quaUJication,  or  are  othenoise  disqualified. — By  Stat. 
SGeo.  4.  c.  ISG.  s.  64,  If  any  person  nut  being  qualified 
as  aforesaid,  or  being  disqualified  by  any  of  the  causes 
aforesaid,  or  not  having  taken  and  subscribed  the  oath 
hereinbefore  mentioned,  or  being  a  Quaker,  not  haviog 
made  and  subscribed  the  affirmation  hereinbefore  men- 
tioned, shall  nevertheless  presume  to  act  as  a  trustee  in 
the  execution  of  any  such  Act,  every  such  person  shall, 
for  every  such  oflence,  forfeit  the  sura  of  ^50  to   any 
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person  who  sball  sue  for  the  same,  to  be  recovered  viA 
fiiD  costs  of  suit,  in  any  of  hU  Majesty's  Courts  of  Record 
at  Westminster,  by  action  of  debt  or  on  the  case,  or  by 
bill,  plaint,  suit,  or  information,  wherein  no  essoign,  pro- 
tection, wager  of  law,  or  more  than  one  imparlance  ehaQ 
be  allowed  ;  and  the  person  so  sued  or  prosecuted  shall 
prove  that  he  is  qualified,  and  not  disqualified  as  afore- 
said, or  otherwise  shall  pay  the  said  penalty  without  any 
other  proof  or  evidence  on  the  part  of  the  prosecutor, 
ih&u  that  auch  person  had  acted  as  a  trustee  in  the  exe- 
cution of  any  Act  for  repairing  turnpike  roads. 

Trustees  not  to  /lave  any  iuteretl  in  any  office,  coi»- 
#roc*,  Sfc.  under  penalty  of  XIOO.— By  Slat.  3  Geo.  \. 
c.  126.  g.  65,  No  trustee  of  any  turnpike  road  shall,  from 
and  after  this  Act  shall  be  in  force,  enjoy  any  office  or  place 
of  profit  under  any  Act,  in  execution  of  which  he  shaB 
have  been  appointed  or  shall  act  as  trustee,  or  have  any 
share  or  interest  in,  or  be  in  any  manner,  directly  or  in- 
directly, concerned  in  any  contract  or  bargain,  for  making, 
or  repairing,  or  in  any  way  relating  to  the  road  for  which 
lie  shall  act,  or  for  building  or  repairing  any  toll-house, 
toU-^ate,  or  weighing  engine  thereon,  or  for  supplying 
any  materials  for  the  use  thereof;  nor  shall  any  such  trus- 
tee let  out  for  hire  any  waggon,  wain,  cart,  or  other  car- 
riage, or  any  horse,  cattle,  or  team,  for  the  use  of  any 
turnpike  road  for  which  he  shall  act  as  a  trustee  ;  nor  by 
himself,  or  by  any  other  person  for  or  on  Ins  account, 
directly  or  indirectly,  receive  any  sum  or  sums  of  money 
to  hie  DBC  or  benefit  out  of  the  tolls  collected  on  the  road 
for  which  he  shall  act,  during  the  time  he  shall  be  acting 
as  a  trustee  of  such  road : — And  if  any  person  after 
liaving  been  appointed  or  elected  a  trustee  of  any  turn- 
pike road,  shall,  without  having  first  duly  resigned  such 
office  at  some  meeting  of  the  trustees  of  the  road  for 
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By  Stat.  7  &  8  Geo.  4.   c.  24.  a.  1,  After  reciting  diatl 
by  the  last-mentioned  Act  it  is  provided,  that  no  person  ap-l 
pointed  as  trustee,  in  or  by  virtue  of  any  Act  for  repairing^ 
turnpike  roads,  shall  be  capable  of  acting  as  such  in  thel 
execution  of  any  such  Act,  in  any  case  where  he  shall  barl 
personally  interested ;  and  that  doubts  had   arisen  vrith  ' 
regard  to  such  person's  liability ;  It  is  therefore  enacted^ 
That  no  trustee  of  any  turnpike  road  shall  be  deemed  or   i 
taken  to  he  personally  interested,  by  reason  of  his  having  I 
scted  as  a  trustee  in  ordering  the  making,  altering, 
diverting  any  turnpike  road   over  or  contiguous  to  any  1 
lands,  tenements,  or  hereditaments  in  his  possession  or 
occupancy,  or  by  reason  of  his  having  received  any  sum 
or  sums  of  money  out  of  the  tolls  of  any  such  road  as  or 
by  way  of  purchase-money,  damages,  rent,  recompence^ 
or  satisfaction,  agreed  upon  or  awarded  to  such   trustee 
for  any  lands,  tenements,  or  hereditaments,  or  any  timber 
or  wood,  or  materials,  purchased  or  taken  for  the  purpose 
of  making,  divertUig,  or  altering,  or  for  the  use  of  the 
road  for  which  he  shall  act  as  a  trustee,  or  for  a  repository 
for  materials  to  be  used  thereon,  or  for  the  damage  done 
to  any  inclosed  or  private  lands  or  grounds  of  any  such 
trustee 'in  taking  materials  therelrom,  or  in  carrying  or 
conveying  them  over  the  same. 


Penalttf  upon  trustee!  acting,  who  are  not  possessed  of 
the  qualification,  or  are  otherwise  disqualtfied. — By  Stat. 
3  Geo.  4.  c.  IS6.  s.  64,  If  any  person  nut  being  qualified 
as  aforesaid,  or  being  disqualified  by  any  of  the  causes  | 
aforesaid,  or  not  having  taken  and  subscribed  the  oath 
hereinbefore  mentioned,  or  being  a  Quaker,  not  having 
made  and  subscribed  the  afhrmation  hereinbefore  men- 
tioned, shall  nevertheless  presume  to  act  as  a  trustee  in 
the  execution  of  any  such  Act,  every  such  person  shall, 
for  every  such  ofl'ence,  forfeit  the  sum  of  i'50  to  any 
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pencm  who  shall  sue  for  the  same,  to  he  recovered  widi 

fiill  costs  of  suit,  in  any  of  his  Majesty's  Courts  of  Record 

at  Westminster,  by  action  of  debt  or  on  the  case,  or  by 

till,  plaint,  suit,  or  information,  wherein  no  essoign,  pvo- 

teotkm,  wmger  of  law,  or  more  than  one  imparlance  shdl 

be  allowed ;  and  the  person  so  sued  or  prosecuted  shall 

pore  that  he  is  qualified,  and  not  disqualified  as  afore- 

sndy  or  otherwise  shall  pay  the  said  penalty  without  ai^ 

ettttr  proof  or  evidence  on  the  part  of  the  prosecutor, 

dian  that  soch  person  had  acted  as  a  trustee  in  the  exe- 

cation  of  any  Act  for  repairing  turnpike  roads. 

Tnuiees  noi  to  have  auy  interest  in  any  office^  ctm* 
4ra€is  fe.  wnder  penalty  of  ^100.— By  Stat.  S  Geo.  4. 
c  196w  a.  M,  No  trustee  of  any  turnpike  road  shall,  from 
and  after  this  Act  shall  be  in  force,  enjoy  any  office  or  place 
c»f  profit  under  any  Act,  in  execution  of  which  he  shaH 
have  been  appointed  or  shall  act  as  trustee,  or  have  any 
share  or  interest  in,  or  be  in  any  manner,  directly  or  in- 
directly, concerned  in  any  contract  or  bargain,  for  making, 
w  repairing,  or  in  any  way  relating  to  the  road  for  which 
he  shall  act,  or  for  building  or  repairing  any  toll-house, 
toD-gate,  or  weighing  engine  thereon,  or  for  supplyii^ 
any  materials  for  the  use  thereof;  nor  shall  any  such  trus- 
tee let  out  for  hire  any  waggon,  wain,  cart,  or  other  car- 
riage, or  any  horse,  cattle,  or  team,  for  the  use  of  any 
tomiMke  road  for  which  he  shall  act  as  a  trustee ;  nor  by 
Umadf,  or  by  any  other  person  for  or  on  hb  account, 
dBreedy  or  indirectly,  receive  any  sum  or  sums  of  money 
to  his  me  or  benefit  out  of  the  tolls  collected  on  the  road 
§ar  whidi  he  shall  act,  during  the  time  he  shall  be  acting 
as  m  irustee  of  such  road: — And  if  any  person  after 
iMMring  been  appointed  or  elected  a  trustee  of  any  tnn- 
Ipika  road,  ahd,  without  having  first  duly  resigned  sneh 
office  at  some  meeting  of  the  trustees  of  the  road  for 
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which  he  shall  have  been  elected  or  appointed,  hold  any 
such  office  or  place,  or  be  concerned  in  any  such  contract 
or  bargain,  or  shall  sell  any  such  tools  or  implements,  or 
let  out  for  hire  any  waggon,  wain,  cart,  or  carriage,  horse, 
cuttle,  or  team,  or  receive  any  money  out  of  the  tolls  at 
aforesaid,  every  trustee  so  o^ending  shall,  for  every  such 
ofiFence,  forfeit  the  sum  of  XlOO  to  any  person  who  shall 
sue  for  the  same,  and  shall,  from  and  after  the  convictioa 
of  any  such  offence,  be  incapable  of  actbig  as  a  trustee 
of  any  turnpike  road ; — And  all  acts,  orders,  matters, 
and  things,  made  or  done  as  a  trustee  by  the  party  so 
convicted,  shall  from  thenceforth  be  null  and  void,  to  all 
intents  and  purposes ;  and  all  and  every  sucli  contract  and 
bargain  shall  be  and  the  same  is  hereby  declared  to  be 
void,  and  shall  not  be  enforced  against,  or  carried  into 
effect  by  the  other  trustees  entering  into  the  same: — 
Provided  that  all  acts,  orders,  matters,  and  things,  made 
or  done  by  such  trustee  previously  to  his  being  convicted 
of  any  such  offence,  shall  he  good,  valid  and  effectual  :^ 
And  nothing  in  this  enactment  contained  shall  extend,  or 
be  deemed  or  construed  to  extend,  to  any  trustee  who 
shall  receive  any  sura  or  sums  of  money,  paid  out  of  the 
tolls  of  any  turnpike  road,  as  or  by  way  of  purchase- 
money,  damages,  rent,  recorapence,  or  satisfaction  agreed 
upon  or  awarded  to  such  trustee,  for  any  lands,  grounds^ 
tenements,  or  hereditaments,  purchased  or  taken  for  the 
purpose  of  diverting  or  altering,  or  for  the  use  of  tha, 
turnpike  road  for  which  he  shall  act  as  a  trustee,  or  foe 
a  repository  for  materials  to  be  used  thereon,  or  for  the 
damage  done  to  any  inclosed  or  private  grounds  of  any. 
such  trustee  in  taking  materials  therefrom,  or  in  carrying 
or  conveying  them  over  the  same ;  or  to  prevent  any  such 
trustee  from  selling  or  disposing  of,  for  the  use  of  the 
turnpike  road,  any  materials,  or  any  timber  grown  OK 
growing  on  the  land  or  grounds  of  such  trustee. 


I 
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In  a  lale  action  of  Debt  for  penalties  undet  the  above 
dune  (a),  it  appeared  in  evidence,  that  the  defendant  was 
<ne  of  the  commissioners  of  a  certain  turnpike  road,  and 
had  acted  as  sach,  and  ordered  the  surveyor  upon  different 
eecBsaons  where  to  put  stones  upon  the  road ;  and  that,  it 
being  determined  by  the  commissioners  to  improve  a  certain 
portion  of  die  said  road,  they  caused  a  meeting  of  com- 
minioners,  for  the  purpose  of  letting  the  same  by  tender, 
to  be   advertised;   that  such  meeting  was  accordingly 
boUeB,  at  which  the  defendant  attended  with  other  com- 
missioners, and  acted  with  them,   when  a  contract  for 
making  the  intended  improvement  was  entered  into  with 
one  Hodgkimsan,  who  agreed  to  perform  the  same  ac- 
cording to  a  plan  and  specification  for  the  gross  sum  of 
«£119.    Hodgkinson  commenced  his  work,  at  first  with 
men  only,  but  afterwards  applied  to  the  defendant  to  let 
him  his  horses  and  carts.    The  defendant  agreed  to  let 
tbem  at  the  rate  of  Ss.  a-day  for  a  horse  and  cart,  and 
accordingly  furnished  three  horses  and  three  carts  for 
about  a  week,  and  afterwards  a  greater  number,  and  they 
were  used  in  hauling  earth  and  stones  on  the  part  of  the 
road  in  question  so  agreed  to  be  improved.    Hodgkinson 
told  him  what  it  was  for,  and  saw  the  defendant  there 
whilst  the  horses  and  carts  were  so  used.    He  paid  the 
defendant  for  the  letting  of  each  horse  and  cart,  by  an 
order  oo  the  treasurer  of  the  trustees,  but  without  any 
reference  to  his,  Hodgkinsovis^  contract  with  the  trus-* 
tees ;  and  the  whole  was  so  paid  by  Hodgkinson^  pre- 
vioody  to  the  payment  of  his  own  demand,  by  the  tnia- 
teea,  according  to  the  contract.     Hodgkinson  went  to  the 


(  c  )  Towiej  «•  White,  5  B.  4r  C.  poor  laws.  See  Weit «.  Andrewf , 
ifSb  Several  qoestioiit  of  this  5  B.  <:  A.  328,  and  the  cases  there 
■Btne  have  oconred  under  the       cited. 
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defendant  and  asked  him  for  his  horses  and  carts ;  tli^ 
defendant  did  not  go  to  him.     And  Hodgkinson  hired  I 
horses  and  carta  of  other  persons,  and  he  paid  all  alikewl 
Upon  these  facts,  the  Court  of  King's  Bench  held  thafr  I 
the  defendant  had,  by  his  conduct,  subjected  himself  tv  I 
the  penalties  contained  in  the  Act.     And  Bayley,  J,  i 
"  I  have  no  doubt  whatever.     This  is  a  case  clearly  widi 
in  the  spirit  of  the  Act.     The  great  object  of  the  Le^ii 
lature  was  to  prevent  any  bargaining  between  the  truste 
and  the  contractors,  so  as  to  give  the  former  an  interc 
adverse  to  their  duty." 

Not  to  extend  to  proprietors  tn  any  canal  or  rat^woyl 
company. — Butby  5faf.  4Geo.  4.  c.  95.  3.37,  Itis enacted. 
That  no  person,  being  a  trustee  of  any  turnpike  road, 
shall  be  liable  to  the  said  penalty  of  ^100,  or  any  other 
penalty  or  forfeiture,  for  or  by  reason  of  his  being  only 
a  proprietor  or  holder  of  any  share  in  any  canal  or  rail- 
way company,  which  shall   contract  with  the  trustees  of 
the  road  for  which  such  person  shall  act  as  a  trustee  for  J 
the  carriage  or  conveyance  of  any  materials  for  the  re-  I 
pair  of  such  road. 


Appointment  of  new    trustees.— ^y  Stat,  3  Geo.  4t  i 
c.  126.  a.  6(i,  Wlien  any  of  the  trustees,  save  and  except 
the  justices  of  the  peace,  appointed  or  to  be  elected  and 
appointed  under  any  Act  of  Parliament  for  making,  n* 
pairing,  or  maintabiing  any  turnpike  road,  shall  die,  or  by 
bankruptcy,  insolvency,  or  otherwise,  become  disqualified 
to  act,  or  by  writing  under  their  hands  refuse  to  act  id 
the  execution  of  such  Act,  it  shall  be  lawful  for  the  sup-  J 
viving  or  remaining  trustees  from  time  to  time  to  elect  and  ] 
appoint  one  other  fit  person,  qualified  as  aforesaid,  to  be  J 
a  trustee  in  the  room  of  every  trustee  dying,  or  becomiiiK  J 
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JwqnaKfied,  or  reftismg  to  act  as  aforesaid: — Provided 
that  notice  of  the  time  and  place  of  meeting  of  the  trustees 
fcr  every  sncb  election  be  given  by  tbe  clerk  or  clerks 
to  such  trustees,  by  affixing  tlie  Bsmc  in  writing  upon  all 
tbe  toll-gates  or  turnpikes  erected  upon  the  said  road, 
£>r  which  they  shall  act  as  trustees,  and  by  inserting  such 
notice  in  one  or  more  of  the  newspapers  drculatiiig  in 
that  part  of  the  country  where  such  roads  shall  pass, 
fourteen  days  at  least  before  every  such  meeting : — And 
erery  person  who  shall  be  elected  and  appointed  a  tTU»> 
tee,  pursuant  to  the  directions  of  this  Act,  shall  and  may 
act  with  the  surviving  and  remaining  trustees  in  the  eze- 
catioD  of  such  Act,  to  all  intents  and  purposes  as  if  be 
bad  been  therein  named  and  appointed  a  trustee. 

As  to  tie  annual  meeting  of  trustees. — By  Stat.  3  Geo.  4. 
c  126.  8.  69,  All  trustees  of  every  turnpike  road  or  roads 
■baD,  and  they  are  hereby  required  to  hold  a  general 
ineetiog  of  the  trust  for  which  they  shall  respectively  act, 
on  a  day  to  be  by  them,  or  any  three  or  more  of  them, 
^pointed  in  the  months  of  April,  September,  or  Oc- 
tober; of  which  meeting  twenty-one  days'  notice  shall  be 
given,  by  inserting  the  same  in  some  newspaper  or  news- 
papers usually  circulating  in  the  county  or  counties  in 
vbicb  the  road  or  roads,  in  respect  whereof  such  meeting 
■ball  be  held,  lie  or  are  situated  ;  which  said  meeting  shall 
be  called  or  known  as  "  The  General  Annual  Meeting  of 
the  Trustees ;"  and  at  such  meeting  the  trustees  assembled 
•kail  elect  a  chairman  for  the  purposes  thereof,  and  shall 
—jtfio  audit  their  accounts,  and  report  the  state  of  the  road 
■k  roads  under  their  care  and  superintendance. 

By  Section  70,  Where  a  sufficient  number  of  the  trus- 
tee* of  any  turnpike  road  shall  not  meet  on  the  day  ap- 
N  2 
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.  |K)iiited  by  any  such  Act  or  Acts  for  their  first  meetings 
I  or  shall  not  meet  on  the  day  appointed  by  adjournment 
I  fat  tlieir  meeting,  or  for  want  of  a  proper  adjournment, 
I  liy  which  means,  or  by  some  or  one  of  them,  the  intent 
I  _«f  the  said  Act  or  Acta  may  be  frustrate<l ;  in  all  or  either 
L'^tlie  said  cases,  it  shall  be  lawful  for  so  many  of  the 
I  fgid  trustees  as  shall  meet,  or  the  major  part  of  them,  oi 
V  ^  case  no  such  trustee  shall  be  present,  for  their  clerk  or 
1  ^rks,  to  cause  notice  in  writing  to  be  afiised  on  all  the 
I  turnpike  gates  which  shall  be  then  erected  on  the  said 
\  cespective  roads,  or  if  no  turnpike  gate  shall  then  be 
\  erected,  to  cause  tlie  like  notice  to  be  aJfixed  in  the  moat 
I  conspicuous  place  in  one  of  the  principal  towns  or  places 
nearest  to  which  the  roads  directed  to  be  repaired  do  lie, 
1  also  in  some  public  newspaper  circulated  in  the  county 
[  j|9  which  the  road  shall  be  situate,  at  least  ten  days  before 
I  |llc  intended  meeting,  appointing  such  trustees  to  meet  at 
L  |{Uch  place  where  the  preceding  meeting  was  appointed  to 
l  Jiave  been  licid,  or  at  the  place  directed  for  the  first 
I  meeting  of  such  trustees,  if  no  such  preceding  meeting 
I  Bhall  have  been  held : — And  the  said  trustees,  when  met 
I  pursuance  of  such  notice  shall,  and  they  are  hereby 
[  required  to  proceed  and  carry  such  Act  or  Acts  into  exe- 
cution, in  the  same  and  in  as  ample  and  full  a  manner  to 
*  all  intents  and  purposes,  as  they  might  or  could  have 
done  if  no  such  neglect  had  happened. 

By  Stat.  4  Geo,  4.  c.35,  After  reciting  that  it  has  hap- 
pened, that  the  trustees  appointed  to  carry  into  execution 
any  Act  or  Acts  of  Parliament  have  not  been  able  to  meet 
on  the  day  appointed  by  such  Act  or  Acts  for  carrying 
the  same  into  execution,  by  reason  that  the  day  appointed 
for  such  meeting  has  been  antecedent  to  the  passing  of 
such  Act  oc  Acts,  whereby  the  intent  of  such  Act  o 
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hidi  lieen  or  may  be  finiBtrated : — For  remedy  thereof,  it 
M  enacted,  that  in  all  cases  where  the  trustees  appointed 
tj  any  Act  or  Acts  of  Parliament  have  not  been  or  shall 
not  be  able  to  meet  on  the  day  appointed  for  their  first 
jneeting  by  any  such  Act  or  Acts,  by  reason  that  the  day 
sppcmted  for  such  meeting  has  been  or  shall  be  ante- 
cedent to  the  passing  of  such  Act  or  Acts,  it  shaU  be 
lawfiil  for  three  or  more  of  the  said  trustees,  appointed 
Id  execute  such  Act  or  Acts,  to  meet  at  the  place  i^ 
pointed  by  such  Act  or  Acts  for  the  first  meeting  of  such 
trnstees  on  the  fourteenth  day  after  the  passing  of  such 
Act  or  Acts,  or  of  this  Act ;   and  every  such  meeting 
diall  be  as  goodf  valid  and  effectual,  as  if  such  trustees 
bad  met  in  pursuance  of  the  Act  or  Acts  of  Parliament 
which  they  are  appointed  to  carry  into  execution, 

SjSiai.  4Geo.  4.  c.  95.  s.4S,  After  reciting,  that  by 
Ifliai.  3  Geo.  4.  c.  126,  AU  trustees  of  every  turnpike  road 
^  roads  are  required  to  hold  a  general  meeting  of  the 
trust  for  which  they  shaU  respectively  act,  on  a  day  to  be 
by  them,  or  any  three  or  more  of  them,  appointed  in  the 
months  of  April,  September  and  October  ;^^lt  b  enacted. 
That  where,  in  and  by  any  Act  of  Parliament,  a  general 
annual  meeting  of  the  trustees,  acting  in  execution  of  such 
Act,  shall  be  appointed  to  be  held  at  any  other  time  of 
the  year  than  in  the  said  months  of  April,  September,  or 
October,  and  the  said  trustees  shall  have  held  such  meet- 
ings under  the  authority  of  such  Act,  it  shall  be  lawful  for 
such  trustees  to  continue  to  hold  the  said  general  annual 
meetings  at  the  time  mentioned  and  directed  in  the  Act, 
under  and  by  virtue  of  which  they  shall  be  appointed, 
ipstead  of  in  the  said  months  of  April,  September»  or 
October. 
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pointed  by  any  such  Act  or  Acts  for  their  first  meeting^' 
or  shaU  not  meet  on  the  day  appointed  by  adjournment- 
for  their  meeting,  or  for  want  of  a  proper  adjournment, 
by  which  means,  or  by  some  or  one  of  them,  the  intent 
of  the  said  Act  or  Acts  may  be  frustrated ;  in  all  or  either 
of  the  said  cases,  it  shall  be  lawful  for  so  many  of  the 
said  trustees  as  shall  meet,  or  tlie  major  part  of  them,  oe-. 
in  ease  no  such  trustee  shall  be  present,  for  their  clerk  oE'. 
clerks,  to  cause  notice  in  writing  to  be  affixed  on  all  the. 
turnpike  gates  which  shall  be  then  erected  on  the  said 
respective  roads,  or  if  no  turnpike  gate  shall  then  be 
erected,  to  cause  the  like  notice  to  be  affixed  in  the  most 
conspicuous  place  in  one  of  the  principal  towns  or  pb 
nearest  to  which  the  roads  directed  to  be  repaired  do  lie,, 
and  also  in  some  public  newspaper  circulated  in  the  county 
in  which  the  road  shall  be  situate,  at  least  ten  days  before 
the  intended  meeting,  appointing  such  trustees  to  meet  a^' 
such  place  where  the  preceding  meeting  was  appointed 
have  been  held,  or  at  the  place  directed  for  the  first; 
meeting  of  such  trustees,  if  no  such  preceding  meetmg. 
shall  have  been  held : — And  the  said  trustees,  when  met; 
in  pursuance  of  such  notice  shall,  and  they  are  hereby 
required  to  proceed  and  carry  such  Act  or  Acts  into  exe- 
cution, in  the  same  and  in  as  ample  and  full  a  manner  to, 
all  intents  and  purposes,  as  they  might  or  could  hars^ 
done  if  no  such  neglect  had  happened. 

By  Stat.  4  Geo.  4.  c,  35,  After  recituig  that  it  has  hap^ 
pened,  that  the  trustees  appointed  to  carry  into  executioi 
any  Act  or  Acts  of  Parhament  have  not  been  able  to  mee 
on  the  day  appointed  by  such  Act  or  Acts  for  carryiiw 
the  same  into  execution,  by  reason  that  the  day  appointed 
for  such  meeting  has  been  antecedent  to  the  pasdng 
such  Act  or  Acts,  whereby  the  intent  of  such  Act  or  A< 
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kUii  lieen  or  may  be  fruBtrated :— For  remedy  thereof,  it 
M  enacted,  that  in  all  cases  where  the  trustees  appointed 
lij  any  Act  QtActB  of  Parliament  have  not  been  or  shall 
not  be  aUe  to  meet  on  the  day  appointed  for  their  first 
iwyting  by  any  such  Act  or  Acts,  by  reason  that  the  day 
appointed  for  such  meeting  has  been  or  shall  be  ante- 
cedent to  the  passing  of  such  Act  or  Acts,  it  shaU  be 
lawful  ibr  three  or  more  of  the  said  trustees,  appointed 
Id  escecute  such  Act  or  Acts,  to  meet  at  the  place  ap- 
pointed by  such  Act  or  Acts  for  the  first  meeting  of  such 
tmatees  on  die  fourteenth  day  after  the  passing  of  such 
Act  or  Acts,  or  of  this  Act ;   and  every  such  meeting 
diall  be  as  good,  valid  and  effectual,  as  if  such  trustees 
had  met  in  pursuance  of  the  Act  or  Acts  of  Parliament 
irfiich  they  are  appointed  to  carry  into  execution, 

BjSiai.  4Geo«  4.  c.  95.  s.4S,  After  recidng,  that  by 
IjUai.  3  Geo.  4.  c  126,  All  trustees  of  every  turnpike  road 
or  roads  are  required  to  hold  a  general  meeting  of  the 
(mat  for  which  they  shaU  respectively  act,  on  a  day  to  be 
by  them,  or  any  three  or  more  of  them,  appointed  in  the 
montha  of  Aprilf  September  and  October  f—rlt  is  enacted. 
That  where,  in  and  by  any  Act  of  Parliament,  a  general 
annual  meeting  of  the  trustees,  acting  in  execution  of  such 
Act,  shall  be  appointed  to  be  held  at  any  other  time  of 
the  year  than  in  the  said  months  of  April,  September ,  or 
October,  and  the  said  trustees  shall  have  held  such  meet- 
ings under  the  authority  of  such  Act,  it  shall  be  lawful  for 
such  trustees  to  continue  to  hold  the  said  general  annual 
meetings  at  the  time  mentioned  and  directed  in  the  Act, 
under  and  by  virtue  of  which  they  shall  be  appointed, 
ipstead  of  in  the  said  months  of  April,  September,  o|r 
October. 
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Regulations  as  to  meetings  of  trustees,  ~~  By  Statute 
4f  Geo.  4.  c.  95.  s.  39,  The  trustees  for  executing  any  Act  for 
making  or  maintaining  any  turnpike  roads  shall  and  may, 
from  time  to  time,  meet  at  such  time  and  place  on  or  near 
their  respective  roads  as  to  them  shall  seem  convenientf 
and  may  adjourn  themselves  to  meet  st  any  place  or  places^ 
and  at  such  time  or  times,  as  the  E>ud  trustees  or  the 
major  part  of  them  present  at  any  meeting  shall  appoint  g 
And  at  all  their  several  meetings  the  trustees  shall  pay 
and  defray  their  own  expences,  except  any  sum  not  ex- 
ceeding iOs,  per  diem  for  the  use  of  the  room  whereirt 
they  shall  meet: — And  all  orders  and  determinations  of 
the  trustees,  in  the  execution  of  any  such  Act,  shall  be 
made  at  meetings  to  be  held  in  pursuance  thereof,  or  of 
the  said  recited  Act  (a)  and  thisAct,  and  not  otherwiser 
(except  in  the  cases  otherwise  particularly  provided  for 
by  the  said  recited  Act  or  any  such  Act  for  making  or  re- 
pairing turnpike  roads;)  and  no  order  or  determination 
shall  be  made  unless  the  major  part  of  the  trustees  pre- 
sent shall  concur  therein ;  and  all  acts,  orders,  and  pro-i 
ceedings  relating  to  any  such  Act,  or  the  said  recited  Act 
and  this  Act,  which  are  directed  to  be  had,  made,  done^ 
or  exercised  by  or  before  the  said  trustees,  and  all  the 
powers  and  authorities  vested  in  them  generally,  shall  and 
may  be  had,  made,  done,  and  exercised  by  the  major 
part  of  the  trustees  who  shall  be  present  at  the  respective 
meetings  to  he  held  by  virtue  of  any  such  Act  or  this  Act, 
the  whole  number  present  being  uot  less  than  three  (ex' 
cept  in  such  cases  where  any  other  number  is  by  an^ 
local  Act,  or  the  said  recited  Act  or  this  Act,  named  for 
any  particular  or  special  purpose);  and  all  acts,  orders,' 
or  proceedings  had,  made,    or  done  by  or  before  sucl| 
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ttme  trustees  shall  have  the  same  force  and  effect,  and 
be  binding  and  conclusive  on  aH  persons,  and  to  all  in- 
tents and  purposes  whatsoever,  as  fully  and  effectually  as 
if  the  sacne  were  had,  made,  done,  or  executed  by  or 
bejoie  all  the  said  trustees ;  and  a  chairman  shall  and 
may  in  the  first  place  he  appointed  at  every  meeting  to 
be  held  by  virtue  and  for  the  purposes  of  any  such  local 
Act,  or  the  said  recited  Act  and  this  Act,  who  in  case  of  an 
equal  number  of  votes  (including  the  chairman's  vote)  ihall 
have  the  casting  or  decisive  vote: — And  no  order  or  de- 
termination at  any  meeting  of  the  said  trustees  once  made, 
agreed  upon,  or  entered  into,  shall  be  revoked  or  altered 
at  any  subsequent  meeting,  unless  notice  of  the  intendon 
to  make  such  revocation  or  alteration  shall  have  been  given 
by  three  or  more  trustees,  by  writing  under  their  hands, 
to  the  clerk  to  the  said  trustees,  at  a  previous  meeting 
bolden  for  the  same  road,  and  entered  in  the  book  of  pro- 
ceedingB  of  such  meeting,  and  unless  notice,  signed  by 
my  two  or  more  trustees,  shall  have  been  affixed  on  bS 
the  turnpike  gates  then  erected  upon  such  road,  twenty- 
one  days  at  least  before  such  meeting,  nor  unless  such 
revocation  or  alteration  shall  be  agreed  to  be  made  by  a 
greater  number  of  trustees  than  concurred  in  the  making 
of  any  such  order  or  determination : — Provided  always, 
I  tbMt  nothing  herein  contained,  prohibiting  or  restraining 
latees  for  expending  more  than  10s.  per  diem  for  the 
!  of  the  room  wherein  they  shall  meet,  shall  extend  to 
:  tniBtees  of  any  road  within  five  miles  of  the  Royal 
^change  'm  London;  but  such  last-mentioned  trustees 
ixpend  any  sum  not  exceeding  iS)s.  for  the  use  of 
iroom. 


Ho*D  meetingg  on  emergencies  shall  be  held. — By  Sect. 
fel,  If  at  any  time  it  sb^l  be  thought  necessary,  for  the 
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Regulations  as  to  meetings  of  trustees.  —  By  Statute 
i  Geo.  4.  c.  95.  s.  39,  The  trustees  for  executing  any  Act  for 
making  or  maintaining  any  turnpike  roads  shall  and  may, 
&om  time  to  time,  meet  at  eucli  time  and  place  on  or  neaf 
their  respective  roads  as  to  them  sliall  seem  convenient* 
and  may  adjourn  themselves  to  meet  at  any  place  or  places^ 
and  at  such  time  or  times,  as  the  said  trustees  or  the 
major  part  of  them  present  at  any  meeting  shall  appoint  j 
And  at  all  their  several  meetings  the  trustees  shall  pay 
and  defray  their  own  expences,  except  any  sura  not  ex-i 
ceeding  lOs.  per  diem  for  the  use  of  the  room  whereiiri 
they  shall  meet: — And  all  orders  and  determinations  of 
the  trustees,  in  the  execution  of  any  such  Act,  shall  be 
made  at  meetings  to  be  held  in  pursuance  thereof,  or  of 
the  said  recited  Act  (a)  and  this  Act,  and  not  otherwise 
(except  in  the  cases  otherwise  particularly  provided  for 
by  the  said  recited  Act  or  any  such  Act  for  making  or  r©^ 
pairing  turnpike  roads;)  and  no  order  or  determination 
shall  be  made  unless  the  major  part  of  the  trustees  pre?' 
sent  shall  concur  therein;  and  all  acts,  orders,  and  pnvf 
ceedings  relating  to  any  such  Act,  or  the  said  recited  Act 
and  this  Act,  which  are  directed  to  be  had,  made,  done,- 
or  exercised  by  or  before  the  said  trustees,  and  all  the 
powers  and  authorities  vested  in  them  generally,  shall  aniF 
may  be  had,  made,  done,  and  exercised  by  the  niajof 
part  of  the  trustees  who  shall  be  present  at  the  reapectivoT 
meetings  to  be  held  by  virtue  of  any  such  Act  or  this  Act/' 
the  whole  number  present  being  not  less  than  three  (««;■/' 
cept  in  such  cases  where  any  other  number  is  by  any" 
local  Act,  or  the  said  recited  Act  or  this  Act,  named  fo**' 
any  particular  or  special  purpose);  and  all  acts,  orders," 
or  proceedings  had,  made,   or  done  by  or  before  sucli' 
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(iiree  trustees  shall  have  the  same  force  and  effect,  and 
be  bindiDg  and  conclusive  on  aU  persons,  and  to  all  in- 
Imts  and  purposes  whatsoever,  as  fuUy  and  effectually  as 
if  the  same  were  ha<l,  made,  done,  or  executed  by  or 
before  all  the  said  trustees ;  and  a  chaiiman  shall  and 
may  in  the  first  place  be  appointed  at  every  meeting  to 
be  held  by  virtue  and  for  the  purposes  of  any  such  local 
Act,  or  the  said  recited  Act  and  this  Act,  who  in  case  of  an 
equal  number  of  votes  (including  the  chairman's  vote)  shall 
hsre  the  casting  or  decisive  vote : — And  no  order  or  de- 
termination at  any  meeting  of  the  said  trustees  once  made, 
agreed  upon,  or  entered  into,  shall  be  revoked  or  altered 
at  any  subsequent  meeting,  unless  notice  of  the  intention 
to  make  such  revocation  or  alteration  shall  have  been  given 
by  three  or  more  trustees,  by  writing  under  their  hands, 
to  the  clerk  to  the  said  trustees,  at  a  previous  meeting 
holden  for  the  same  road,  and  entered  in  the  book  of  pro- 
ceedings of  such  meeting,  and  unless  notice,  signed  by 
any  two  or  more  trustees,  shall  have  been  affixed  on  aQ 
the  turnpike  gates  then  erected  upon  such  road,  twenty- 
oae  days  at  least  before  such  meeting,  nor  unless  such 
revocation  or  alteration  shall  be  agreed  to  be  made  by  a 
greater  number  of  trustees  than  concurred  in  the  making 
of  any  such  order  or  determination : — Provided  always, 
that  nothing  herein  contained,  prohibiting  or  restraining 
trustees  for  expending  more  than  10s.  per  diem  for  the 
nse  of  the  room  wherein  they  shall  meet,  shall  extend  to 
the  trustees  of  any  road  within  five  miles  of  the  Royal 
Exchange  in  London ;  but  such  last-mentioned  trustees 
■nay  expend  any  sum  not  exceeding  9Qt.  for  the  use  of 
nch  room. 

Hov>  meetings  on  emergencies  shall  be  held. — By  Sect. 
41,  If  at  any  time  it  shall  be  thought  necessary,  for  the 
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Regulalions  as  to  meetings  of  trusteei.  — By  Staiuli 
4  Geo.  4.  c.  95.  s.  39,  The  trufltees  for  executing  any  Act  for 
making  or  maintaining  any  turnpike  roads  ehall  and  may, 
from  time  to  time,  meet  at  Euch  time  and  place  on  or  neaV 
their  respective  roads  as  to  them  shall  eeem  convenient, 
and  may  adjourn  themselves  to  meet  at  any  place  or  places^ 
and  at  such  time  or  times,  as  the  said  trustees  or  the  1 
major  part  of  them  present  at  any  meeting  shall  appoint  i  1 
And  at  all  their  several  meetings  the  trustees  ehall  pay  * 
and  defray  their  own  expences,  except  any  sum  not  ex* 
ceeding  10^.  per  diem  for  the  use  of  the  room  whereiif 
they  shall  meet: — -And  all  orders  and  determinations  of 
the  trustees,  in  the  execution  of  any  such  Act,  shall  be 
made  at  meetings  to  be  held  in  pursuance  thereof,  or  of 
the  said  recited  Act  (a)  and  this  Act,  and  not  otherwiaif  . 
(except  in  the  cases  otherwise  particularly  provided  for  j 
by  the  said  recited  Act  or  any  such  Act  for  making  or  re?  1 
pairing  turnpike  roads;)  and  no  order  or  determination  1 
shall  be  made  unless  the  major  part  of  the  trustees  pr^'i 
sent  shall  concur  therein ;  and  all  acts,  orders,  and  prtW  ' 
ceedings  relating  to  any  such  Act,  or  the  said  recited  Act  ' 
and  this  Act,  which  are  directed  to  be  had,  made,  done, 
or  exercised  by  or  before  the  said  trustees,  and  all  the 
powers  and  authorities  vested  in  them  generally,  shall  and 
may  be  had,  made,  done,  and  exercised  by  the  major 
part  of  the  trustees  who  shall  be  present  at  the  resj 
meetings  to  be  held  by  virtue  of  any  such  Act  or  this  Act/ 
the  whole  number  present  being  not  less  than  three  (e: 
cept  in  such  cases  where  any  other  number  is  by  i 
local  Act,  or  the  said  recited  Act  or  this  Act,  named  (ai 
any  particular  or  special  purpose);  and  all  acts,  order^'l 
or  proceedings  had,  made,    or  done  by  or  before  sucl| 
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ifaree  trustees  shall  have  the  same  force  and  effect,  and 
be  binding  and  conclusive  on  all  persons,  and  to  aU  in- 
tents and  purposes  whatsoever,  as  fully  and  effectually  as 
if  the  same  were  had,  made,  done,  or  executed  by  or 
before  all  the  said  trustees ;  and  a  chairman  shall  and 
may  in  the  first  place  be  appointed  at  every  meeting  to 
be  held  by  virtue  and  for  the  purposes  of  any  such  local 
Act,  or  the  said  recited  Act  and  this  Act,  who  in  case  of  an 
equal  number  of  votes  (including  the  chairman's  vote)  shall 
have  the  castuig  or  decisive  vote : — And  no  order  or  de- 
lenmnation  at  any  meeting  of  the  said  trustees  once  made, 
agreed  upon,  or  entered  into,  shall  be  revoked  or  altered 
■t  any  subsequent  meeting,  unless  notice  of  the  intention 
Id  make  such  revocation  or  alteration  shall  have  been  given 
bj  three  or  more  trustees,  by  writing  under  their  hands, 
to  the  clerk  to  the  said  trustees,  at  a  previous  meeting 
holdeo  for  the  same  road,  and  entered  in  the  book  of  pro- 
ceedings of  such  meeting,  and  unless  notice,  signed  by 
any  two  or  more  trustees,  shall  have  been  affixed  on  aQ 
the  turnpike  gates  then  erected  upon  such  road,  twenty- 
one  days  at  least  before  such  meeting,  nor  unless  such 
revocation  or  alteration  shall  be  agreed  to  be  made  by  a 
greater  number  of  trustees  than  concurred  tn  the  making 
of  any  auch  order  or  determination : — Provided  always, 
that  nothing  herein  contained,  prohibiting  or  restraining 
tmatees  for  expending  more  than  10s.  jier  diem  for  the 
itae  of  the  room  wherein  they  shall  meet,  shall  extend  to 
the  trustees  of  any  road  within  five  miles  of  the  Royal 
Exclutage  in  London ;  but  such  last -mentioned  trustees 
may  expend  any  sum  not  exceeding  20f.   for  the  use  of 
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#1,  If  at  any  time  it  uhall  be  thought  necessary,  for  the 
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Regulations  at  to  meetings  of  trustees,  —  By  Statuti  ' 
4  Geo.  4.  c.  95.  s.  30,  The  trustees  for  executing  any  Act  for 
making  or  maintaining  any  turnpike  roads  shall  and  may, 
from  time  to  time,  meet  at  such  time  and  place  on  or  neaif 
their  respective  roads  as  to  them  shall  seem  convenieatf 
and  may  adjourn  themselves  to  meet  at  any  place  or  places^ 
and  at  such  time  or  times,  as  the  said  trustees  or  the 
major  part  of  them  present  at  any  meeting  shall  appoint  \ 
And  at  all  their  several  meetings  the  trustees  shall  pay 
and  defray  their  own  expences,  except  any  sum  not  ex- 
ceeding 10*.  pet-  diem  for  the  use  of  the  room  whereirt 
ihey  shall  meet: — And  all  orders  and  determinations  of 
the  trustees,  in  the  execution  of  any  such  Act,  shall  be 
made  at  meetings  to  be  held  in  pursuance  thereof,  or  of 
the  said  recited  Act  (a)  andthisAct,  and  not  otherwistf 
(except  in  the  cases  otherwise  particularly  provided  for 
by  the  said  recited  Act  or  any  such  Act  for  making  or  re-  . 
pairing  turnpike  roads;)  and  no  order  or  determination  1 
shall  be  made  unless  the  major  part  of  the  trustees  pre-'  1 
sent  shall  concur  therein ;  and  all  acts,  orders,  and  prtM 
ceediugs  relating  to  any  such  Act,  or  the  said  recited  Act  ' 
and  this  Act,  which  are  directed  to  be  had,  made,  dotie, 
or  exercised  by  or  before  the  said  trustees,  and  all  the 
powers  and  authorities  vested  in  them  generally,  shall  and 
may  be  had,  made,  done,  and  exercised  by  the  major 
part  of  the  trustees  who  shall  be  present  at  the  respectiw  \ 
meetings  to  be  held  by  virtue  of  any  such  Act  or  this  Act|' ' 
the  whole  number  present  being  not  less  than  three  (exyi 
cept  in  such  cases  where  any  other  number  is  by  any^ 
local  Act,  or  the  said  recited  Act  or  this  Act,  named  fo^l 
any  particular  or  special  purpose);  and  all  acts,  order^'4 
or  proceedings  had,  made,    or  done  by   or  before   suclf  1 
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htA  lieen  or  may  be  frustrated :— For  remedy  thereof,  it 
11  enacted,  that  in  aU  cases  where  the  trustees  appointed 
I7  aiqr  Act  or  Acts  of  Parliament  have  not  been  or  shall 
sot  be  aUe  to  meet  on  the  day  appointed  for  their  first 
neetmg  by  any  such  Act  or  Acts,  by  reason  that  the  day 
siyoiDted  for  such  meeting  has  been  or  shall  be  ante- 
cedent  to  die  passing  of  such  Act  or  Acts,  it  shall  be 
]swfid  for  three  or  more  of  the  said  trustees,  appointed 
to  ezecate  such  Act  or  Acts,  to  meet  at  the  place  ap- 
pointed by  such  Act  or  Acts  for  the  first  meeting  of  such 
trustees  on  die  fourteenth  day  after  the  passing  of  such 
Act  or  Acts,  or  of  this  Act ;   and  every  such  meeting 
Aall  be  as  goodf  valid  and  effectual,  as  if  such  trustees 
had  met  in  pujrsuance  of  die  Act  or  Acts  of  Parliament 
which  diey  axe  appointed  to  carry  into  execution, 

BjSiai.  46eo.  4.  c.  95.  s.4S,  Afler  reddng,  that  by 
Ifiai,  3  Geo.  4.  c  126,  All  trustees  of  every  turnpike  road 
pr  roads  are  required  to  hold  a  general  meeting  of  the 
trust  for  which  they  shaU  respectively  act,  on  a  day  to  be 
by  them,  or  any  three  or  more  of  them,  appointed  in  the 
moodis  of  April f  September  and  October  ;^r'\i  b  enacted. 
That  where,  in  and  by  any  Act  of  Parliament,  a  general 
ttmnal  meeting  of  the  trustees,  acting  in  execution  of  such 
Act,  shaU  be  appointed  to  be  held  at  any  other  time  of 
the  year  than  in  the  said  months  of  Aprils  September,  or 
Odoier,  and  the  said  trustees  shall  have  held  such  meet- 
ings under  the  authority  of  such  Act,  it  shall  be  lawful  for 
such  trustees  to  continue  to  hold  the  said  general  annual 
Bieetings  at  the  time  mentioned  and  directed  in  the  Act, 
uider  and  by  virtue  of  which  they  shall  be  appointed, 
jpstead  of  in  the  said  months  of  April,  September»  o^ 
October. 
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Rtgulalions  as  to  meetings  of  trustees.  —  By  Statuli 
4  Geo.  ♦.  c.  95.  s.  3S,  The  trustees  for  executing  any  Act  for 
making  or  maintaining  any  turnpike  roads  shall  and  may, 
from  time  to  time,  meet  at  such  time  and  place  on  or  neaif 
their  respective  roads  as  to  them  shall  seem  convenient^ 
tind  may  adjourn  themselves  to  meet  at  any  place  or  places^ 
and  at  such  time  or  times,  as  the  stud  trustees  or  tha 
major  part  of  them  present  at  any  meeting  shall  appoint  J 
And  at  aU  their  several  meetings  the  trustees  shall  psy 
and  defray  their  own  expences,  except  any  sum  not  ex- 
ceeding iOs.  per  diem  for  the  use  of  the  room  whereill 
they  shall  meett — And  all  orders  and  determinations  of 
the  trustees,  in  the  execution  of  any  such  Act,  shall  be 
made  at  meetings  to  be  held  in  pursuance  thereof,  or  of 
the  said  recited  Act  (a)  and  thisAct,  and  not  otherwise 
(except  in  the  cases  otherwise  particularly  provided  for 
by  the  said  recited  Act  or  any  such  Act  for  making  or  re* 
pairing  turnpike  roads;)  and  no  order  or  determinatioif 
shall  be  made  unless  the  major  part  of  the  trustees  pre?' 
sent  shall  concur  therein ;  and  all  acts,  orders,  and  pro-» 
ceedings  relating  to  any  such  Act,  or  the  said  recited  Ac< 
and  this  Act,  which  are  directed  to  be  had,  made,  done,' 
or  exercised  by  or  before  the  said  trustees,  and  all  th*' 
powers  and  authorities  vested  in  them  generally,  shall  and^ 
may  be  had,  made,  done,  and  exercised  by  the  majoV 
part  of  the  trustees  who  shall  be  present  at  the  respect!' 
meetings  to  be  held  by  virtue  of  any  such  Act  or  this  Act/ 
the  whole  number  present  being  not  less  than  three  (ex- 
cept in  such  cases  where  any  other  number  is  by  anj 
local  Act,  or  the  said  recited  Act  or  this  Act,  named  Tai 
any  particular  or  special  purpose);  and  all  acts,  ordcra,' 
or  proceedings  had,  made,   or  done  by  or  before  suc^' 
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dme  trustees  shsU  have  the  same  force  and  effect,  and 
be  biadiiig  and  concJusive  on  ail  persons,  and  to  all  in- 
tents and  purposes  whatsoever,  as  fully  and  effectually  as 
if  the  same  were  had,  made,  done,  or  executed  by  or 
before  all  the  said  trustees ;  and  a  chairman  shall  and 
nay  in  the  first  place  be  appointed  at  every  meeting  to 
be  held  by  virtue  and  fur  the  purposes  of  any  such  local 
Act,  or  the  said  recited  Act  and  this  Act,  who  in  case  of  an 
R]Ual  number  of  votes  (including  the  chairman's  vote)  shall 
bare  the  casting  or  decisive  vote : — And  no  order  or  de- 
tmtdnatioii  at  any  meeting  of  the  said  trustees  once  made, 
agreed  upon,  or  entered  into,  shall  be  revoked  or  altered 
It  any  subsequent  meeting,  unless  notice  of  the  intention 
Id  make  such  revocation  or  alteration  shall  have  been  given 
by  three  or  more  trustees,  by  writing  under  their  hands, 
to  the  clerk  to  the  said  trustees,  at  a  previous  meeting 
holdexi  for  the  same  road,  and  entered  in  the  book  of  pro- 
ceedings of  such  meeting,  and  unless  notice,  signed  by 
any  two  or  more  trustees,  shall  have  been  affixed  on  all 
the  turnpike  gates  then  erected  upon  such  road,  twenty- 
one  days  at  least  before  such  meeting,  nor  unless  such 
revocation  or  alteration  shall  be  agreed  to  be  made  by  a 
giester  number  of  trustees  than  concurred  in  the  making 
of  any  such  order  or  determination : — Provided  always, 
that  nothing  herein  contained,  prohibiting  or  restraining 
Inutees  for  expending  more  than  I0«.  per  diem  for  the 
tue  of  the  room  wherein  they  shall  meet,  shatl  extend  to 
the  trustees  of  any  road  within  five  miles  of  the  Royal 
Exchange  in  London ;  but  such  last-mentioned  trustees 
nay  expend  any  sum  not  exceeding  20*.  for  the  use  of 
auch  room. 


HotD  meetings  on  emergencies  shall  be  field. — By  Sect. 
41,  If  at  any  time  it  sliall  be  thought  necessary,  for  the 
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books,  or  to  take  svcb  copies  or  extracts  as  aforeBud, 
such  clerk  shall  forfeit  and  pay  any  sum  of  money  not 
exceeding  £5,  for  every  such  offence. 

Books  of  account  to  be  kept,  and  to  be  open  to  in* 
gpection  by  Irtutees  and  creditors. — By  Slat.  3  Geo.  4^ . 
c.  126.  8.  73,  The  trustees  of  every  turnpike  road  shall,  ^ 
and  they  are  hereby  required,  from  time  to  time  and  at  all  ( 
times,  to  order  and  direct  a  book  or  books  to  be  pro*', 
vided  and   kept  by  their  clerk  for   the  time  being,    ia  i 
which  book  or  books  such  clerk  shall  enter  or  cause  to  | 
be  entered,    true   and   regidar  accounts   of  all  sums   of 
money  received,  paid,  laid  out,  and  expended  for  or  on 
account  of  the  roads  for  which  such  clerk  shall  act,  and 
of  the  several  articles,   matters,   and   things   for  wbick , 
such  sums  of  money  shall  have  been  disbursed,  laid  out)  i 
and  p^d : — And  such  book  or  bouks  shall,  at  all  season" 
able  times,  be  open  to  the  ins{)ection  of  the  said  trustees^ 
or  any  creditor    or  creditors  on   the    tolls    collected  and 
taken  on  the  road  to  which  such  books  relate,  without 
fee  or  reward;  and  the  said   trustees  and  creditors,  at 
any  of  them,  shall  or  may  take  copies  or  extracts  froni 
the  said  book  or  books,  or  any  part   or  parts  thereof, 
without  paying  any  thing   for  the  same;   and    the   satcl 
book  or  books  shall  be  produced  by  the   said  clerk  ail' 
all  meetings  of  the  said   trustees:  —  And   in   case  any 
clerk  sliali  refuse  to  permit,  or  shall  not  permit  any  of 
the  said  trustees,  or  any  such   creditor,  to  inspect  any 
such  book  or  book,  or  to   take  such  copies  or  extracts 
as  aforesaid ;  or  in  case  such  clerk  shall  refuse  or  neglect 
to  produce  such  book  or  books  at  any  meeting  of  the 
said  trustees,  such  clerk  shall  forfeit  any  sum  of  monej 
not  exceeding  ^5,  to  be  levied  and  applied  in  the  i 
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aad  taken  to  be  original  orders  and  proceedings :— Which 
aid  book  or  books,  as  weD  as  the  book  or  books  in  which^ 
the  oath  or  aflBrmation  directed  to  be  taken  by  the  said 
trnstees  shall  be  entered,  and  also  the  book  or  books  di- 
lected  to  be  kept  for  registering  mortgages  and  assign- 
mentSy  and  all  entries  in  such  books  respectively,  shall 
and  may  be  read  in  evidence  in  all  courts  whatsoever^ 
in  all  eases  of  appeal^  and  in  all  prosecutions,  suits  and 
jctiona  whatsoever. 

And  by  Siai.  9  Geo.  4.  c.  77.  s.  3,  All  books  kept  for 
vegistering    mortgages    or  assignments,  and  all  entries 
therein,  and  all  books  containing  the  accounts  and  pro- 
ceedings of  the  trustees  in  the  execution  of  any  local 
Turnpike  Act,  kept  according  to  the  directions  and  pro- 
visions   of  any  such  Act,  or  of  the   said  recited  Act 
(3  Greo.  4.  c.  126. )  or  of  this  Act,  and  made  evidence 
^leieby,  shall  be  admitted  in  evidence  in  all  courts  and. 
by  all  judges,  justices,  and  others,  without  proving  the 
fiurts  therein  contained,  unless  such  facts  or  any  of  them 
shall  be  first  controverted,  notwithstanding  any  former 
Act,  under  the  provisions  of  which  such  books  may  have 
been  originally  kept,  may  be  repealed : — And  all  such 
books  shall  be  preserved  and  kept  by  the  clerk  for  the 
time  being  of  such  trustees,  and  shall  at  all  seasonable 
times  be  open  to  the  inspection  of  the  said  trustees,  and 
of  any  creditor  or  creditors  of  the  tolls,  without  fee  or 
reward;  and  the   said  trustees  and  creditors,  or  any  of 
them,  shall  and  may  take  copies  of  or  extracts  from  the 
said  book  or   books,  or  any  part  or  parts  thereof  re- 
spectively, without  paying  any  thing  for  the  same ;  And 
m  case  the   clerk  to  the  said  trustees  shall  refuse  to 
permit,  or  shall  not  permit  the  said  trustees,  or  such 
creditors,  or  any  of  them,  to  inspect  the  said  book  or 
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trustees  holding  such   meeting  shall  forthwii 
a  statement  of  the  debts,  revenues,  and  expenditure  i 
ceived  or  incurred  on  account  of  the  trust  for  which  t 
meeting  shall  be  held,  in  the  form  contained  in  the  £ 
dute   to   this  Act   annexed  ( a  ] ;    which    eaid    statemei 
shall  be   submitted    to  the  trustees  assembled  at   siu 
meeting,  and  when   approved   by  the  majority  of  thei 
shall  he  signed  by  the  chairman  of  the  said  meetii 
and  the  said  statement  being  so  approved  and  signet 
the  said  cleik  shall,  within  thirty  days  thereafter,  tram 
mit  the  same  to  the  clerk  of  the  peace  of  the  county  i| 
which  the  road,  or  the  nujor  part  thereof,  to  which  t1 
said  statement  relates,  shall  lie : — And  if  any  clerk  i 
refuse  or  neglect  to  make  out  such  statement  as  afor 
said,  or   to  transmit   the  same  within  the   time   herein 
before  mentioned,   every  clerk   so   offending   shall, 
such  offence,  forfeit  the  sum  of  ^50,  to  be  recovered  a 
hereinafter  directed  ( A ). 


Statement  to  be  produced  at  Quarlfr  Siisions,  and  ta 
be  registered. — Section  79  enacls,  That  the  clerk  of  the 
peace  of  every  county  to  whom  such  statements  sliall  be 
transmitted,  shall,  on  receiving  such  statements,  cause  the 
same  to  be  produced  to  the  justices  assembled  at  the 
Quarter  Sessions  to  be  held  next  after  the  receipt  thereof, 
and  also  to  be  registered  and  kept  amongst  the  records  of 
the  Quarter  Sessions  of  the  county  for  which  such  clerk 
of  the  peace  shall  act :— And  the  said  statements  so  to  be 
transmitted  to  the  said  respective  clerks  of  the  peace, 
shall,  when  registered,  be  open  to  the  inspection  of  all 
and  every  person  and  persons  whatsoever,  who  may  take 


(u)  See  Form,  Aii|>eacll>,  No.  LXXXVll. 

(A)  SecKctiDD  Ui,  ixxl,  i;iia|ilct  VI.  SizciJ 
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MneCi  thoefirom  or  eo pier  thereof,  paying  to  the  cleric 
tf  the  peaoe  in  whose  custody  the  same  shall  be,  the 
SOB  of  five  shillings  for  each  inspection,  and  the  sum 
cf  sixpence  tar  etery  seventy-two  words  of  each  ex- 
tiact  or  copy  taken* 


Siaiemeni  to  be  prkUed  and  wetU  to  trustees. — By  See^ 
lis»  80^  The  said  trustees  shall,  immediately  afker  such 
aeeounta  and  statements  have  been  examined,  audited, 
and  signed,  cause  a  sufficient  number  of  copies  of  such 
statements  to  be  printed,  and  direct  their  clerk  to  trans- 
nut  a  copy  thereof  to  each  acting  trustee,  having  duty 
qualified  himself  to  act  as  such  trustee  of  such  road. 

l\rmstees  may  enter  into  contracts  for  amending  roads. 
By  Stat.  4  Geo.  4.  c.  95.  s.  78,  It  shall  be  lawful  for  the 
trustees  of  any  turnpike  road,  or  for  their  clerk,  surveyor, 
or  any  other  officer  by  their  order,  to  contract  and  ajpree, 
by  the  year  or  otherwise,  with  any  person  for  the  making, 
amending,  altering,  or  maintaining  the  said  road,  or  any 
bridges,  toll-houses,  or  buildings  thereon,  or  for  any 
other  thing  which  such  trustees  are  by  any  Act  for 
fl^aldng  or  maintaining  turnpike  roads,  or  the  said  re- 
cjled  Act  (a)  or  this  Act,  or  any  other  Act,  authorized 
or  empowered  to  make,  build,  do,  execute,  or  perform; 
And  all  contracts  or  agreements  in  writing  entered  into 
hj  the  said  trustees,  or,  pursuant  to  any  order  of  the  said 
trustees,  by  their  clerk,  surveyor,  or  other  officer,  with 
any  workmen  or  other  persons,  relating  to  any  matter  or 
tUng  to  be  done  by  virtue  of  any  such  Act,  or  the  said 
recited  Act,,  or  this  Act,  shall  be  binding  on  the  said 
trustees  and  their  successors,  and  upon  all  other  parties 

(a)  SOeo.  4.  c.  126. 
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who  shall  sign  the  same,  and  the  heirs,  executors,  ani, 
adminutrators  of  such   other  parties ;    and  actions 
suits  shall  and  may  be  maintained  thereon  by  the  said 
trustees,  and  damages  and  costs  recovered  against  the 
party  or  parties,  or  person  or  persons  filing  in  the  per- 
formance of  such  contracts  or  agreements   respectively; 
and  such  sum  or  sums  of  money  as  shall  be  requisite  lor 
the  due   performance    of  such  contract,    shall    be  the 
measure  of  the  damages  to  he  recovered  in  any 
or  suit  against  such  party  or  parties,  person  or  persi 
so  as  aforesaid  making  default  in  fulfilling  bis,  her, 
their  contract  or  agreement. 

By  Slal.  3  Geo.  4.  c.  126.  s.  100,  The  trustees  are  em- 
powered to  purchase  land,  for  the  purpose  of  digging 
materials  therefrom. 

Tnateea  and  other  officers,  ^c.  Way  be  ttitnetset. — i 
Stai,  4  Geo.  4,  c.  95.  s.  84,  No  person  shall  be  deemed 
incompetent  to  give   evidence,  or    be  disqualified  from 
giving  testimony  or  evidence  in  any  action,  suit,  prosecu- 
tion, or  other  legal   proceedings  to  be  brought  or  had 
in  any  court  of  law  or  equity,  or  before   any  justice  or 
justices  of  the  peace,  under  or  by  virtue  of  any  Act  for 
making  or  maintaining  any  turnpike  road,  or  the  said  r^ 
cited  Act  (a),  or  this  Act,  by  reason  of  being  a  trustee 
of  such  road,   or  a  mortgagee  or  creditor   of  the  lolk 
thereof,  or  a  farmer,  lessee,  or  collector  of  such  tolla^; 
or  a  treasurer,  clerk,  or  surveyor,  or  other  officer  undeVi 
such  Act;  nor   shall  such  testimony  or  evidence,  for 
of  the   reasons  aforesaid,  be    rejected,  or  liable  to 
questioned  or  set  aside. 
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As  TO   THE    LIABILITY    OF    TRUSTEES,— By  StOt.  7  &  8 

Geo.  4.  c.  24.  a.  3,  No  truBtee  sbail  be  personally  subject  or 
iiable  ( a  )  to  be  charged  ( except  as  by  sect,  2  of  this  Act 
mentioned)  with  the  payment  of  any  sum  or  sums  of  money 
had  out  or  expended  in  or  towards  the  making,  repairing, 
or  altering  any  turnpike  road,  nor  shall  execution  issue 
against  the  goods  and  chattels  of  any  trustee,  by  reason 
of  bia  having  acted  as  such  trustee,  or  having  signed, 
or  authorized,  or  directed  any  contract  or  security  to  be 
entered  into  relating  to  any  such  road,  unless  in  such 
contract  or  security  such  trustee  shall  have  in  express 
words  rendered  himself  so  personally  liable. 

But  by  Section  2,  Every  trustee  who  shall  order  or 
direct  the  expenditure  of  any  money  for  or  towards  the 
making,  repairing,  or  altering  any  road  not  comprehended 
within  the  Act  in  the  execution  of  which  he  may  be 
acting,  or  for  or  towards  the  performance  of  any  act, 
matter,  or  thing  not  authorized  by  such  Act,  or  by  the 
said  recited  Acts  ( b ),  such  trustee  shall  be  personally 
liable  to  the  trust  for  the  re-payment  of  the  money  so 
upended,  at  the  suit  of  any  person,  or  any  one  trustee, 
or  of  the  clerk  to  such  trustees,  on  behalf  of  such  trust; 
And  ^I  the  cosU  and  charges  of  such  suit,  over  and 
above  any  costs  and  charges  recovered  from  the  de- 
fendant in   such   suit,  shall  be  paid  and  borne  by  such 


Yet  if  in  the  performance  of  any  act  which  the  trua- 
iMs  are  authorized  to  do,  they  behave  arbitrarily,  wan- 


(•)  Tb»l  wiihom  Ihii  lelewe. 

C.C.  iOi,  not 

,  8.C. 

Uie  Inutcei  would  have  beta  per- 

(ft)  3Gee.4 

c.it6,inGto.%. 

»oinJIj  liabU-,  «e  Hor.ley  p.  Bell 

c.  9S. 

wd  MlMi*.  AiDbl.769,  and  l  Bro. 
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tonly,  or  oppressively,  or  are  even  ao  carelesE  and  neg- 
ligent as  to  cause  a  consetiuential  damage,  which  might 
well  have  been  avoided,  it  seems  that  in  such  a  ca.ge 
they  will  be  personally  liable  to  an  action  for  the  in- 
jury inflicted  (a).  But  otherwise  they  cannot  be  called 
□pon  to  make  any  recompence  for  such  damage. 

In  one  case,  the  trustees  of  a  turnpike  road,  who  were 
empowered  to  make  water-courses  to  prevent  the  road 
from  being  overflowed,  had  directed  their  surveyor  to 
present  a  plan  for  carrying  off  the  water  of  an  adjacent 
brook;  he  recommended,  and  on  that  recommendation 
they  adopted  and  caused  him  to  make,  a  wide  channel 
from  the  rood,  gradually  narrowing,  and  conducting  the 
water  into  the  ordinary  fence  ditches  of  the  plaintiff'* 
land,  which  proved  insufficient  to  discharge  it,  and  his 
land  was  thereby  flooded  by  the  water,  which  stagnated 
thereon,  and  damaged  his  crops.  For  this  damage  the 
plaintiff  brought  his  action  against  the  chairman  of  the 
trustees,  who  signed  the  order  for  cutting  the  trencb> 
And  it  was  held,  that  although  the  selection  of  the  de- 
fendant to  answer  the  plaintifl's  suit  was  correct,  yet  the 
action  itself  was  not  maintainable.  For  the  trustees,  who 
were  guilty  of  no  excess  of  jurisdiction,  informed  them- 
selves, as  well  as  they  could,  by  the  opinion  of  their  sut^ 
veyor.  No  imputation  of  negligence  rested  upon  them, 
and  tlicy  did  the  act  in  the  manner,  which,  according  to 
the  best  information  they  could  obtain,  was  the  most 
advisable  for  eflecting  the  object  in  view  ( 6 ). 


(a)SMJi»Mo. Bird,5  B.AA.  (fr)SalU>DB.  Clarke,  6 

BST;    and  BoultoD   v,    Crowlber,        f9.— I  Mareh.  4t9.  S.  C. 
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And  in  the  case  of  Harria  and  Ux.  v.  Baker  ( a ),  the 
tnutees  of  a  public  road  were  empowered  and  required 
by  an  Act  of  Pariiauient  to  place  lamps  along  the  road, 
xf  they  Bhould  tliink  necessary,  and  to  make  contrscta 
for  the  cleansing  of  the  road,  and  to  take  a  night-toll 
for  the  purpose  of  enabling  them  to  ligbt  and  watcb 
the  same.  The  highway  had  been  cleansed,  and  the 
scrapings  had  been  lefl:  in  round  heaps,  on  both  sides 
of  the  road.  One  evening,  after  it  was  dark,  there 
being  no  lamps  by  the  road  side,  the  plaintiff's  wife» 
baviog  occasion  to  cross  the  way,  in  her  passage  fell 
over  one  of  these  lieaps  and  broke  her  arm.  And  it  was 
held  by  the  Court  of  K.  B.  that  the  clerk  to  the  trustees 
was  not  liable  to  an  action  under  the  above  circum- 
stances. Per  Lord  Ellenborough,  C.J.  "  If,  by  omitting 
to  put  up  lamps  where  it  is  necessary,  the  trustees  are 
guilty  of  a  breach  of  public  duty,  they  may  be  indicted. 
But  to  hold  that  every  trustee  of  a  road  is  liable  in  da- 
mages for  such  an  accident  as  this,  would,  I  conceive, 
be  going  further  than  any  case  warrants." 


Bat  although  the  trustees  themselves  may  not  be  liable 
to  make  compensation  for  damage  occasioned  by  acts 
ordered  by  them  to  be  done,  which  are  within  the  scope 
of  their  authority,  if  they  proceed  with  sufficient  caution, 
yet  it  should  seem  irom  the  case  of  HaU  v.  Smith  and 
ethers  ( ft ),  that  the  agent  who  is  appointed  to  execute 
such  acta,  is  answerable  for  any  negligence  in  their  per- 
fiHmance.  This  was  an  action  brought  against  the  clerks 
to  certain  commissioners  for  lighting,  paving,  and  watch- 
ing the  town  of  Birmingham  (c),  and  also   against   the 


(■}4H.&8.CT. 
(6)  tBiog.  156. 
(c)By  ihe  Act,  the  c 


Bionirt  aie  to  sue  and  be  sncd  in 
ihe  name  of  tbeir  treasurer  or 
clerki,  wbu  ire  to  br  reimbitnid. 
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cumstances.  The  plaintiff  was  a  lessee  of  tolls,  at  (Sft 
time  when  a  new  Act  passed,  which  enacted,  That  the  then 
existing  lease  of  the  tolls,  payable  at  the  plaintiff's  gate, 
should  determine ;  and  if  the  lessee  thereof  should  make 
it  appear  to  the  trustees,  that  any  loss  would  be  sustained 
by  him  in  consequence  thereof,  then  any  five  or  more 
trustees  were  authorized  to  make  compensation  for  the 
same  to  the  lessee.  If  the  trustees  should  refuse  to 
make  such  compensation,  the  same  might  be  sued  for  in 
any  Court  of  Record  at  Westminster.  And  there  was  a 
clause  in  the  Act,  that  in  case  any  person  should  deem 
himself  aggrieved  by  any  thing  done  by  the  trustees 
under  that  Act,  he  should  sue  the  treasurer.  The  plain- 
tiff" delivered  to  the  trustees,  at  their  first  meeting,  an 
account  of  his  receipts,  and  offered  to  prove  a  profit  for 
which  he  required  compensation.  The  trustees  thought 
his  demand  too  high,  and  adjourned  the  meeting,  pro- 
mhing  to  consider  of  it.  The  plaintiff  became  the  highest 
bidder  for  the  new  lease,  upon  terms  more  beneficial  than 
those  under  which  he  had  taken  the  old  one,  and  the 
trustees  informed  the  plaintiff,  that  they  considered  the 
benefit  which  he  would  receive  thereby,  to  be  a  sufBcieot 
compensation  for  the  loss  he  had  sustained.  The  Court 
of  C,  P.  held  that  this  action  against  the  treasurer  waa 
not  maintainable.  Per  Cur. :  The  Act  puts  the  treasurer 
in  the  place  of  the  trustees,  but  this  action  supposes  that 
if  the  Act  had  not  substituted  the  treasurer,  the  plaintiff 
might  have  sued  the  entire  body  of  trustees.  The  act 
of  those  trustees  who  were  present  at  the  meeting,  and 
promised,  would  not  render  the  whole  body  liable  to  an 
action.  We  will  not  undertake  to  say,  whether  the  Le- 
gislature may  not  have  introduced,  with  intention  to  give 
a  remedy,  a  clause  which  proves  incjtectual;  but,  as  the 
eaae  stands,  there  must  be  judgment  of  nonsuit. 
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;  Actions  against  truttees,  and  evidence  of  their  aituation. 

'f  Stai.  SGeo.  4.  e.  126.  s.  134,   It  is  enacted,  Tbat  in 

I  cases  where  any  action  shall  be  brought  by  or  againat 

any  trustee  of  any  turnpike  road,  evidence  of  such  trustee 

having  acted   as  such,  together  witli  the  Act   of  Piirlia- 

ment  by  which  he  was  appointed,  or  the  order,  or  a  copy 

^uf  the  order,  for  his  appointment  or  election,  in  case  he 

^^■ma  appointed  or  elected  by  the  trustees,  shall  be  sufG- 

^Hknt  proof  of  hb  being  a  trustee. 

^fkjlt  to  the  recotery  from  trutteei  of  money  for  compen- 
lation  or  $atiaf action  for  ntaterials,  damage,  ^c. — By  Stat, 
4  Geo.  4.  c.  95.  s.  71,  When  and  as  of^n  as  any  sum  or 
s  of  money  shall  be  directed  or  ordered  to  be  paid  by 
y  justice  or  justices  of  the  peace,  in  pursuance  of  Stat, 
.  4.  c.  126,  or  this  Act,  or  any  Act  relating  to  tum- 
e  roads,  as  or  by  way  of  compensation  or  satisfaction 
r  any  materials  or  costs,  or  for  any  damage,  spoil,  orin- 
f  of  any  nature  or  kind  whatsoever,  done  or  committed 
*y  such  trustees,  or  any  person  or  persons  acting  by  or 
under  their  authority,  and  such  sum  or  sums  of  money 
1  not  be  paid  by  the  said  trustees  to  the  party  or 
ties  entitled  to  receive  the  same,  within  ten  days  after 
ind  in  writing  shall  have  been  made  from  the  clerit 
bthe  said  trustees,  or  their  treasurer,  in  pursuance  of 
B  direction  or  order  made  by  such  justice  or  justices, 
n  which  demand  the  order  of  such  Justice  or  justices 
1  be  stated,  then  and  in  such  case  the  amount  of  such 
•ensation  or  satisfaction  shall  and  may  be  levied  and 
tvered  by  distress  and  sale  of  the  goods  and  chattels 
such  trustees,  by  virtue  of  any  Act  fur  making 
repairing  turnpike  roads,  or  of  the  goods  and  chntlele 
f  their  treasurer  for  the  time  being,  under  a  warrant  to 
be  issued  for  that  purpose  by  such  justice  or  justices ; 
which  warrant  any  such  justice   or  justices  is  and  are 
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hereby  authorized  and  required  to  grant  under  bis  hand  I 
and  seal,  or  their  hands  and  seals,  on  application  made  I 
to  him  or  them  for  that  purpose  by  the  party  or  parties! 
entitled  to  receive  such  sum  or  sums  of  money  as  or  bj  1 
way  of  compensation  or  satisfaction  for  any  such  materials,  I 
costs,  damages,   spoil,  or  injury  as  aforesaid: — And  ml 
case  any  overplus  shall  remain  after  payment  of  such  sum 
or  sums  of  money  and  the  coats  and  expences  of  hearing 
and  determining  the  matter  in  dispute,  and  also  the  costs 
and  expences  of  such  distress  and  sale,  then  and  in  such 
case,  such  overplus  shall  be  returned  on  demand  to  the 
said  trustees,  or  to  their  treasurer  for  the  time  being, 
as  the  case  may  be : — Provided  always,  that  it  shall  be 
lawful  for  sucli  treasurer  to  retain  out  of  any  monies, 
which   he  shall   have   received  or  shall  receive  in  pur- 
suance of  any  such  Act,  or  the  said  recited  Act  or  this 
Act,  all  such  damages,  costs,  charges,  and  expences  as 
he  shall  have  sustained  or  be  put  unto  by  virtue  of  any 
such  warrant  as  aforesaid. 


Right  o?  Property  vested  in  Trustees  (a). — By 
A'(a(.3  Geo.  4.  c.  UG.  b.  60,  It  is  enacted.  That  the  right, 
interest,  and  property  of  and  in  all  the  toll-gates  and  toll- 
houses, weighing  machines,  and  other  erections  and  build- 
ings, lamps,  bars,  toll-boards,  direction- boards,  nule-stones, 
posts,  rails,  fences,  and  other  things  which  shall  have 
been  or  shall  be  erected  and  provided  in  pursuance  of 
any  Act  of  Parliament  for  making  turnpike  roads,  with 
the  several  conveniences  and  appurtenances  thereunto  rfr- 
spectively  belonging,  and  the  materials  of  which  the  same  J 
shall  consist,  and  all  materials,   tools,   and  implementa. 


(a)   BySGcA.  4.   c.  77,   s.  id,        kitpd  (i 
(poti,  p.  151)  the  tolls,  to  be  col-        vested  ii 


mpike 
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wUdi  shall  be  piofided  finr  lepairing  the  said  zoads,  and 
dig  acnpi^ga  of  the  said  road,  shall  be  vested  m  the  trus- 

acting  in  pmauanoe  of  such  Act  for  the  time  being; 

they  are  hereby  aufliorised  and  empowered  to  apply 
and  dispose  of  the  same  as  they  shall  think  fit,  and  to 
bring  or  cause  to  be  brought  any  action  or  actions,  and 
Id.  prafier  and  pixMecnte  or  order  and  direct  the  preferring 

prosecuting  of  any  informations  or  indictments,  against 

person  or  persons  who  shall  dig  up,  break,  or  pull 
dowBj  steal,  take,  or  carry  away,  spoil,  destroy,  injure, 
or  damage  any  of  the  toll-gates,  or  toll-houses,  weighing 
marhinef,  or  other  erections  or  buildings,  lamps,  bars,  toU- 
toidsj  direction-boards,  mfle-stones,  posts,  rails,  fences, 

other  things,  or  any  of  the  conveniences  and  appur- 
thereto  belonging,  or  any  of  the  tools,  imple« 
or  materials  aforesaid,  or  shall  interrupt  them,  the 
said  trustees,  or  any  of  their  officers,  in  the  possession 
dieieof ; — In  aQ  whkh  proceedings  it  shall  be  sufficient  to 
state  generally  such  articles  to  be  the  property  of  the 
derk  for  the  time  being  to  the  said  trustees. 

By  SUU.  4  Geo.  4.  c.  95.  s.  57,  Where  any  toll-house  or 
toflJiouses  standing  on  or  adjoining  any  turnpike  road,  and 
which  shall  have  been  erected  by  or  vested  in  the  trustees 
of  such  road,  shall  become  useless  and  be  no  longer  re- 
quired for  the  purposes  of  such  road,  it  shall  not  be 
kwfol  for  the  trustees  of  such  road  to  sell  or  dbpose  of 
such  toll-house  or  tollhouses,  but  in  every  such  case  the 
trustees  of  the  road  on  which  such  toll-house  or  toll- 
houses  no  longer  required  shall  stand,  shall  cause  such 
ton-house  or  toll-houses,  with  the  out-houses  attached  or 
belonging  thereto,  tp  be  pulled  dawn,  and  the  materials 
thereof  to  be  sold  or  removed ;  and  the  site  of  such  toll- 
house or  toll-Iioui»es  so  pulled  down,  together  with  the 
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gardens  anil  appurtenances  thereunto  belonging)  may  th« 
be  sold  by  the  said  trustees,  in  the  same  manner  as  and 
under  the  regulations  in  3Geo,  4.  c-  126,  and  this  Act 
contained,  with  respect  to  any  land  or  ground  not  wanted 
for  the  purposes  of  the  road  (a). 

By  Section  58,  During  such  time  as  the  tolls,  arising 
on  any  turnpike  road  or  any  part  or  parts  thereof,  shatt 
be  leased,  demised,  or  let  to  any  person  or  persons  whont* 
soever,  it  shall  be  lawful  to  and  for  the  leasee  or  lessees^i 
or  farmer  or  farmers  thereof,  or  such  other  person  or 
persons  as  he  or  they  shall  authorize  or  appoint,  to  occupy 
and  enjoy  the  toll-house  or  toIl-hoUBea  at  which  the  s£ud 
tolls  so  let  are  to  be  collected  and  to  arise,  with  all  thof 
appurtenances  and  conveniences  to  the  same  toll-house  or' 
houses  belonging,  for  the  purpose  of  collecting  such  tollB^ 
during  so  long  time  only  as  such  lessee  or  lessees,  farmer 
or  farmers,  shall  duly  and  regularly  pay  his,  her,  or  th«M 
rent  or  rents,  and  perform  the  covenants,  agreement^ 
and  conditions  of  such  leasei  demise,  or  letting,  but  n 
further  or  otherwise. 

By  Section  59,  In  case  all  or  any  of  the  tolls,  arisini 
by  virtue  of  any  Act  for  repairing  or  amending  any  turiK 
pike  road,  shall  have  been  or  shall  be  demised  or  let  b 
farm  to  any  person  or  persons  in  any  manner  whatsoever*' 
and  the  lessee  or  lessees,  farmer  or  farmers  thereof,  i 
neglect  or  refuse  to  perform  the  terms  and  conditions  o 
which  the  same  shall  have  been  or  shall  be  so  demisedt 
ur  let;  or  in  case  the  rent  or  rents,  agreed  to  be  paHS. 
by  such  lessee  or  lessees,  farmer  or  farmers,  shall  I 
in  arrcar  by  the  space  of  seven  days  next  after  any  a 

( a )  Si^e  )iu>t,  Cbdptcr  V.  5cclioa  II,  I'art  t. 
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Ae  days  on  which  the  same  oaght  to  be  paid,   pur- 
to  the  agreement  for  letting  to  form  thereof;  or  m 
any  such  lease  or  agreement   shall  in   any  other 
become  rM ;  then  and  in  any  of  those  cases,  it 
shall  be  kwihl  for  any  justice  of  the  peace  for  the  county 
or  place,  by  warrant  under  his  hand  and  seal,  to  order 
a  eonstable  or  other  peace  officer,  with  such  assistance  as 
ahall  be  necessary,  to  enter  upon  and  take  possession  of 
any  toll-house  or  toll-houses,  toll-gate,  bar,  or  chun,  or 
wieq^iing  machine,  and  the  buildings  and  appurtenances 
ifaeveunto  belonging,  and  to  remove  and  put  out  such 
leaaee  or  lessees,  farmer  or  fanners  of  the  tolls  arising 
dieieat  respectively,  or  other  person  or  persons  who  shaU 
be  fimnd  therein,  together  with  his,  her,  or  their  goods, 
cmt  of  and  from  the  possession  of  the  said  toll-house  or 
tolMiouses,  and  from  the  collection  of  tolls,  and  to  put 
the  said  trustees  or  any  one  of  them,  or  their  new  ap- 
pofaited  officer,  or  other  person  acting  by  or  under  their 
anthority,  into  the  possession  thereof: — ^And  thereupon 
it  shaU  be  lawful  for  the  said  trustees  (if  they  shall  think 
fit)  to  vacate  and  determine  the  contract  or  agreement 
(if  any)  tar  demising  or  letting  the  said  tolls  to  such 
lessee  or  lessees,  farmer  or  farmers,  and  the  same  shall 
be  from  that  time  utterly  void  to  all  intents  and  purposes, 
(save  as  to  the  covenants  and  agreements  for  payment  up 
to  that  time  of  the  rent  or  rents  thereby  reserved,  or 
ether  covenants  and  agreements  on  the  lessee's  part  which 
than  have  been  holden)  as  if  such  demise  or  agreement 
had  never  been  made:— -And  it  shall  be  lawful  for  the 
said  trustees,  in  every  such  case,  to  demise  or  let  to  farm 
thjC  said  tolls  again  to  any  other  person  or  persons,  or 
cause  them  to  be  collected,  as  if  no  former  demise,  con- 
tract, or  agreement,  had  been  made  relative  thereto. 
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At  to  the  trustees'  right  to  the  toil  of  the  rt»i(/.— In  J 
the  case  of  Datsidton  v.  Gili  ( a ),  Lord  Kenyon,  C.  J.  ob-  I 
served,  that  the  soil  of  a  turnpike  road  was  not  vested  in  i 
the  trustees,  but  remained  in  the  persons  who  were  entitled  J 
to  it  before  the  Act  passed,  by  which  they  were  appointed; 
the  trustees  have  only  the  controul  of  the  highway. 

If,  then,  the  soil  of  a  turnpike  road  is  not  vested  in 
the  trustees,  much  less  can  they  be  possessed  of  the  mines  | 
and  minerals  therein ;  it  can,  therefore,  only  be  ex  abitu- 
dante  cauteld,  that  by  Slat.  7  &  8  Geo.  4.  c.  24.  a.  18, 
the  Legislature  has  declared.  That  alt  mines,  &c.  which 
shall  be  discovered  or  found  in  or  under  any  land  to  be 
used  for  any  turnpike  road,  shall  be  and  they  are  hereby 
reserved  to  the  person,  &c.,  who  would  have  been  seised 
of  or  entitled  to  the  same,  in  case  the  Act  for  making 
such  road  bad  not  been  passed,  with  liberty  for  him,  or 
his  agents  or  servants,  to  dig  for,  mine,  and  work  the 
same,  in  such  manner  as  is  usual  for  carrying  on  works 
of  that  kind  in  the  county,  district,  or  place  where  such 
mines  shall  he  found,  in  as  full  and  ample  a  manner  as 
if  the  said  land  had  not  been  appropriated  and  taken  for 
the  purposes  aforesaid,  bo  that  in  the  working  thereof  no 
damage  shall  be  done  to  such  road  or  any  part  thereof. 

Power  to  seli  t/ie  soil  of  unnecessary/  roads, — However 
we  sliall  see  in  the  neict  Chapter,  where  it  is  intended  to 
treat  of  the   diversion   and   extinction  of  highways  and 


( a  )  See  i  East,  d9— and  tee 
Ooodtitle  G.  Alkcr  aud  Elmei', 
1  Burr.  133,  tud  aati;  Chnp.  11. 
lu  lo  llie  rigbl  (o  llie  soil  of  ■ 
liiglitvay.    Aii<l  ace  Stxl.  i  Geu.  <. 


c.  95.  K.  7S,  nhere  provUiuti  it 
made  for  iLe  preservation  or  Ilic 
right  of  pasturage  along  Ilie  ildvt 
or  lumpike  roads. 
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teopike  radb,  dial  by  die  Turnpike  Acts,  the  soil  of 
Ae  loed  appeaci  to  be  aboc^tely  irested  in  the  tnutees, 
(widi  die  ezeeptioii  of  aD  mines,  minerds,  ftc)  for  the 
pvtieidar  iwurpoee  onty  of  eflfeetii^  a  sale  c£  any  road, 
ftridiich  a  new  one.  shall  hare  been  sabstitoted  acoord- 
iag  to  die  ptofisioiis  of  the  Act 

Isomer  io  wett  mmetenmy  tenemenU. — By5lte/.4Geo.4i. 
c  95w  a.  6S9  In  case  the  trustees  for  making  or  maintain- 
Bg  any  tompike  road  shall  beccme  possessed  of  any  te- 
MBifnta  or  hereditaments  which  are  useless  or  unnecessary 
fior  die  purposes  of  such  road,  it  shall  be  lawful  for  the 
sad  tfuslees  to  sell  and  dispose  of  the  same,  in  such  and 
dK  same  manner  as  by  the  said  recited  Act  (a)  they  are 
authoriaed  and  empowered  to  do,  in  the  cases  of  any  land 
or  groimd  not  wanted  fot  the  purposes  of  such  road. 

H.  Am  io  other  officers. 

Trmtiees  io  appoimt  officers^  with  salaries. — By  Siai. 
4Geo«  4.  c  95.  s.  4*3,  The  trustees  for  making  or  main- 
taniing  any  turnpike  road  may,  and  they  are  hereby  em- 
powered, by  writing  under  their  hands,  to  appoint  such 
collector  or  collectors  of  the  tolls  arising  on  such  road, 
and  derk  or  clerks,  treasurer  or  treasurers,  surreyor  or 
rarreyors  of  the  said  road,  and  such  other  officers  as  the 
aaid  trustees  shall  think  necessary ;  and  such  collectors, 
clerks^  treasurers,  surveyors,  and  other  officers,  or  any 
of  diem,  from  time  to  time  to  remove ;  and  on  removal, 
death,  or  resignation  of  any  such  collectors,  clerks,  trea- 
aurers,  surveyors,  or  other  officers,  to  appoint  others  in 
their  stead : — And  may  and  are  hereby  authorized  and 

(a)  3  Geo. 4.  c.  126.    See  post,  Chapter  V.  Section  II.  Part  t« 
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empowered,  out  of  any  of  the  monies  arising  on  i 
turnpike  roati,  to  allow  and  pay  to  the  several  collectopaj 
clerks,  treasurers,  surveyors,  and  other  officers,  and  t 
such  other  perEon  or  persons  as  shall  he  assisting  then 
or  any  of  them,  in  or  about  the  execution  of  the  Act  fot 
making  or  maintaining  such  road,  and  the  said  recited  J 
Act  (a)  and  this  Act,  such  salaries,  rewards,  and  allow- 
ances for  their  attendance,  cai-e,  labour,  and  services, 
as  such  trustees  shall  deem  reasonable. 


Treasurer  and  ch-rk  not  to  be  the  same  person. — By 
Slat.    7  &  8  Geo.  4.  c.  'Z^.  a.  4,  It  is   enacted,  That  it  j 
shall  not  be  lawful  fur  any  trustees  to  continue  or  appoint  I 
the  person,  who  has  been  or  may  be  appointed  their  clerk  i 
in  the  execution  of  any  Act  for  repairing  or  maintaining 
any  turnpike  road,  or  the  partner  of  any  such  clerk,  or 
the  clerk  or  other  person  in  the  service  or  employ  of  any 
such  clerk  or  of  his  partner,  the  treasurer  for  the  purposet  ■ 
of  such  Act;  or  to  continue  or  appoint  any  person  who  1 
has  been  or  may  be  appointed  treasurer,  or  the  partner  I 
of  any  such  treasurer,  or  the  clerk  or  other  person  in  thft  I 
service  or  employ  of  any  such  treasurer  or  of  his  partneiy  ' 
the  clerk  for  the  purposes  of  such  Act : — And  if  any  per- 
son shall  accept  buth  the  offices  o^  clerk  and  treasurer 
for  the  purposes  of  such  Act,  or  if  any  person  being  tbe 
partner  of  any  such  clerk,  or  the  clerk  or  other  perac 
in  the  service  or   employ  of  any  such  clerk  or  of  I: 
partner,  shall  accept  the  office  of  treasurer,  or  si 
as  deputy  of  the  treasurer,  or  in  any  manner  officiate  fol 
the  treasurer;  or  being  the  partner  of  any  such  treasurei 
or  the  clerk  or  other  person  in  the  service  or  employ  a 
any  such  treasurer  or  of  his  partner,  shall  accept   i 
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of  dak  m  the  ciecaiiun  of  soch  Ad,  or  iball  act 
m  deffotf  of  «iich  clerk,  or  id  any  manner  officiate  for 
Mck  deriL ;  or  if  an j  raick  tieasnrer  ihaD  bold  any  place 
cf  anfit  or  tmtt  under  dioaaid  trusteea  other  than  that 
«f  irenainrer,  every,  such  perKm  so  ottmiiDg  ahaD,  for 
cfcry  audi  ollence,  torSai  and  pay  the  som  of  «£100^  to 
Miypenonwho  ahaDaue  for  the  same,  to  be  recovered, 
vitfi  loll  coata  of  suit,  in  any  of  his  llajesty*s  Courts  of 
Beeord  at  Westminster,  by  action  of  debt,  or  on  the  case, 
or  liy  fain,  suit,  or  information,  wherein  no  essoign,  pro- 
tectjoo,  wager  of  htw,  nor  more  than  one  imparhmce, 
diall  be  aOowed. 

Smneyor  amd  Ckrk  moi  to  he  ihe  same  Persom. — ^And 
by  Ate#.4  Geo.  4w  c  95.  s.  44,  It  shall  not  be  kwful  for 
the  trustees,  acting  under  any  Act  for  making  or  main- 
taining any  turnpike  road,  to  continue  or  appoint  the 
pciBon  or  persons,  who  has  been  or  may  be  appointed 
tiieir  derk  or  clerks  in  the  execution  of  such  Act,  or  the 
partner  of  any  such  clerks,  or  the  clerk  or  clerks,  or 
otiier  person  or  persons  in  the  service  or  employ  of  any 
sneh  derk  or  derks,  the  surveyor  or  surveyors,  for  die 
purposes  of  such  Act;  or  to  continue  or  appoint  any  per- 
son or  persons  who  has  been  or  may  be  appointed  sur- 
veyor or  surveyors,  or  the  partner  or  partners  of  such  sur- 
veyor or  surveyors,  the  derk,  or  derks  to  the  said  trus- 
tees:— And  if  any  person  shall  accept  both  the  offices  of 
derk  and  surveyor  for  the  purposes  of  such  Act,  or  if  any 
person  being  the  partner  of  any  such  clerk  or  clerks,  or 
other  person  or  persons  in  the  service  or  employ  of  any 
such  derk  or  clerks,  shall  accept  the  office  of  surveyor; 
or  being  the  partner  of  any  such  surveyor,  or  surveyors, 
shall  accept  the  (^ce  of  clerk  in  the  execution  of  such 
Act ;  and  if  any  such  surveyor  shall  hold  or  accept  any 
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three  days  after  demand  thereof  made,  and  notice  in  writ* 
ing  given  for  that  purpose,  by  any  two  or  more  of  such 
trustees,  or  by  their  clerk  or  treasurer,  then  and  in  any 
of  the  said  cases  it  shall  be  lawful  for  any  justice  of  the 
peace  for  the  county  or  place,  where  such  toll-house,  or 
building,  or  weighing  machine  shall  be  situate,  by  warrant 
under  his  hand  and  seal  (a),  to  order  any  constable  or 
other  peace  officer  for  the  same  county  or  place,  with 
such  assistance  as  shall  be  necessary,  to  enter  such  house, 
or  building,  or  weighing  machine  in  the  day-time,  and  to 
remove  the  person  who  shall  be  found  therein,  together 
with  his,  ber,  or  their  goods,  out  of  the  same,  and  to  put 
the  said  trustees,  or  any  of  their  officers,  in  the  possession 
thereof. 

Penalii/  on  collectors  for  misconduct .  Their  names  to 
be  placed  on  toll-houses.— 1iy  Stat. -i  Geo.  \.  c.  126.  a.  52, 
If  any  collector  or  other  person  a>(>pointed  to  collect  the 
tolls  on  any  turnpike  road,  shall  permit  or  suffi^r  any  wag- 
gon, wain,  cart,  or  other  carriage  lo  be  drawn  or  pass 
upon  any  turnpike  road  within  the  view  or  with  the  know- 
ledge of  such  collector  or  toll-gatlierer,  or  to  pass  through 
any  toll-gate  or  bar,  with  the  wheels  of  a  less  breadth,  or 
of  a  different  construction,  than  by  this  Act  allowed  (fr), 
or  without  such  names  and  descriptions  painted  thereon 
as  are  hereinafter  directed  (c),  and  shall  not,  within  the 
space  of  one  week,  proceed  for  the  recovery  of  the  for^ 
feiture  or  penalty  hereby  inflicted ;  or  shall  allow  any 
coach,  chariot,  waggon,  cart  or  other  carriage,  or  any 
passenger  to  pass  through  any  toll-gale  at  which  such  col- 
lector or  other  person  shall  be  stationed,  without  paying 


(a)  See  Form,  Appendix,  No.  LXXVIII. 

( A )  Bee  poit,  under  the  Ath  head  of  this  SeetioD. 

(c)  See  poai,   Chapter  VI.  Section  III. 


TRCSTEES    AXD   OTHER   OFFICERS.  285 

the  toll  psyable;  or  shall  be  guilty  of  any  other  miscon- 
dact  in  his  oBice,  every  collector  or  other  person  so  oiTend- 
mg,  ami  being  thereof  convicted  before  one  justice,  shall 
forfeit  for  every  such  offence  any  sum  not  exceeding  ^5, 
at  the  justice  by  and  before  whom  such  offender  shall  be 
convicted  shall  judge  proper. 

By  Stat.  4  Geo.  4.  c.  95.  s.  30,  Every  toll  collector  on 
erery  turnpike  road  shall  place,  or  cause  to  be  plaeed,  on 
some  conspicuous  parts  of  the  fronts  of  the  several  toU- 
hoiises  at  which  they  shall  be  respectively  stationed,  and  so 
that  tlie  same  shall  appear  to  public  view,  their  christian 
and  sumanies,  painted  in  black  on  a  board  with  a  white 
ground,  each  of  such  letters  of  such  name  or  namts  to 
be  at  least  two  inches  in  length,  and  of  a  breadth  in  pro- 
portion ;  and  such  board  shall  be  and  remain  at  such  toll- 
houae  during  the  whole  of  the  time  that  the  person 
whose  name  shall  be  expressed  thereon  shall  be  on  duty 
thereat : — And  if  any  collector  of  the  said  tolls  shall  not 
place  such  board,  and  keep  the  same  there  during  the 
time  he  shall  be  such  collector  as  aforesaid ;  or  shall  de- 
1  and  take  a  greater  or  less  toll  from  any  person  than 
t  shall  be  authorized  to  do  by  virtue  of  the  powers  of 

y  Act,  or  of  the  orders  and  resolutions  of  the  trustees 
I  pursuance  thereof;  or  shall  demand  and  take  a 
■II  from  any  person  who  shall  be  exempt  from  the  pay- 

tnt  thereof,  and  who  shall  chiitn  such  exemption  (a); 


Wta')  Under  ■  former  Act  it  li»        preaaly  ipeclGnl  i< 


fi  decided,  ihal  an  indictmeni 

K  eilorlion,  far  l^ing  toll  itlierc 

I   party   cliiined  an  exempllou 

itn  toll,  coald  not  be  tDataincd, 

where  it  appeared  that  ttie  gronod 

Ibr  locb   eietnption  wax  not   rx- 


gate  keeper,  i 
was  demanded  by  liim  ;  aliliinigh 
ihe  nature  uf  tlie  cxeiiiplioa  wai 
apparent,  from  ibe  iiibitaaue  (mH- 
imrcj  with  wbich  the  cxrl  wat 
loaded.  Rex  r.  Hamlyn, «  Campb. 
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or  shall  rpfuae  to  permit  or  suffer  any  person  to  read, 
shall  in  anywise  hinder  any  person  from  reading  the  in^ 
scriptions  on  auch  board ;  or  shall  refuse  to  tell  his  chii 
tian  and  surname  to  any  person  who  shall  demand  thi^ 
same,  on  being  paid  the  said  tolls  or  any  of  them,  oq 
shall,  in  answer  to  such  demand,  give  a  false  name  i 
names ;  or  shall  refuse  or  omit  to  give  to  the  jierson  pay- 
ing the  toll  a  ticket  denoting  the  payntent  of  the  tolls, 
and  naming  and  specifying  the  toll-gate  at  which  sucl^ 
ticket  has  heen  delivered,  and  the  toll-gate  or  tolI-gute% 
(if  any)  freed  by  such  payment;  or  upon  the  legal  to^ 
being  paid  or  tendered  shall  unnecessarily  detain,  or  wH 
fully  obstruct,  hinder,  or  prevent  any  passenger  from  pass-r 
ing  through  any  turnpike  or  toll-gate  ;  or  shall  make  uai^, 
of  any  scurrilous  or  abusive  language  to  any  trustee, 
veller,  or  passenger,  then  and  in  every  such  case  eveij 
such  toll-collector  shall  forfeit  and  pay  any  sum  not  t 
ceeding  ^5  for  every  such  offence. 

By  Section  50,    It  is  provided.    That  no  person  w 
shall  ask  and  take  more  toll  than  he  is  autliorized  to  takff 
hy  this  Act,  or  any  Act  now  in  force,  or  by  any  Act  here- 
after to  be  made  and  passed,  shall  be  prosecuted  by  ii 
dictment  for  extortion,  or  otherwise,  nor  shall  any  otbev 
proceeding  be  adopted  against  such  person  for  the  offe 
aforesaid,  other  than  by  prosecuting  for  the  forfeiture 
penalty  before  a  justice  of  the  peace,  as  is  herein  or 
the  said  recited  Act(«)  directed. 


.179.  By  llie  jOlh  Section,  neit 
nollcrd  in  the  leur,  tbe  procednre 
by  imlicliiirnl  Tor  eKloTlion  on  the 
part  ofi  colleclor,  is  liken  away, 
■nil  a  Buinmary  PDn(iction  before 
ajutiiri:  of  prace  lubatiliiled  for 
ilf     But  the  exgrcu  notice   re- 


quirni  in  the  above 
ihould  seem,  ^lill  be  given  lo 
collector,  before  he  can  be  U 
lo  the  penally  iuflicled    by 


(n)  5  Geo.  4. 


llfi. 
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If  folUcoiUctoTM  abicimd,  penalties  to  be  levicft,  ^c. — 
B_v  Ao/.  3  Geo.  4.  c.  126.  s.  54,  In  case  any  toIl-coUector, 
Of  person  acting  as  such  shall  oSend  against  any  of  the 
porbiooa  of  this  Act,  whereby  any  penalty  shall  be  in- 
curred, and  shall  abscond  or  absent  himself  so  as  not  to 
befcMmd,  then  it  shall  be  lawful  for  any  justice  of  the 
peace,  before  whom  any  such  toIl-coUector  or  person  shall 
tuTC  been  convicted  of  any  such  offence,  in  case  of  such 
DoDector  or  other  perspn  absconding  after  conviction,  or 
ia  case  of  his  or  her  absconding  previous  to  conviction, 
then  for  any  other  justice  of  the  peace  acting  for  the 
county,  on  an  examuiation  of  the  circumstances,  and 
Mcertaining,  by  the  examination  of  witnesses,  that  such 
ofience  has  been  committed  by  the  person  absconding, 
to  order  and  adjudge  that  the  penalty  incurred  as  afore- 
said shall  be  paid  by  the  lessee,  or  farmer  of  the  tolls 
under  whom  such  collector  or  other  person  shall  act;  all 
which  penalties  shall  be  levied  and  recovered  from  such 
knee  or  fanner,  and  applied  in  manner  hereinafter  di< 
neaA(a). 


CoBettor,  ^c.  not  to  gain  a  tetllemenl,  or  be  astested 
htmy  public  rate. — BySect.SX,  No  collector  or  person 
nming  such  tolls,  or  residing  in  such  toll-house  as  afore- 
■U,  and  no  apprentice  or  servant  of  any  such  collector 
ct  person,  shaQ  thereby  gain  a  settlement  in  any  parish 
«r  place  whatsoever: — And  no  tolls  to  be  taken  at  any 
gate  erected  or  to  be  erected  by  the  trustees  of  any  turn- 
pike road,  nor  toU-house  erected  or  to  be  erected  for  the 
pirpose  of  collecting  the  same,  nor  any  person  in  respect 
el  such  toDs  or  toll-house,  shall  be  rated  or  assessed 
tswards  the  payment  of  any  poor's  rates,  or  any  other 
public  or  parodual  levy  whatsoever. 


(  «  )  By  !i.  141.    S««  |io>t.  Chapter  VI.  Srclion  lit. 
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Ami  by  Slat.  4  Geo.  4.  c.  95.  s.  31,  No  collector  W 
receiver  of  any  tolls  or  penalties  for  over-weight,  residii^ 
in  any  house  or  building  erected  or  used  by  the  trusted 
of  any  turnpike  road  for  the  residence  or  accommodatioiil 
of  persona  appointed  for  weighing  any  waggons  or  othtf 
carriages,  and  no  apprentice  or  servant  of  any  such  col- 
lector or  receiver,  shall  tlierehy  gain  a  settlement  in  any 
parish  or  place: — And  no  tolls  or  penalties  for  over- 
weight to  be  taken  at  any  house  or  weighing-machine 
erected  or  to  be  erected,  or  adjoining  to  any  turnpike 
ro&d,  nor  any  person  whatsoever,  in  respect  of  such 
tolls  or  penalties,  or  any  house  or  building  as  aforesaid, 
shall  be  rated  or  assessed  towards  the  payment  of  any 
poor's  rates,  ur  any  other  public  or  parochial  rate  or  lev) 
whatsoever.  4 

I 

Officers  to  coiU'twie  in  office  after  any  Act  u  repealtd 
unless  removed  by  trustees. — By  Statute  9  Geo.  4.  c  IX 
3.  15,  It  is  enacted.  That  the  treasurer,  if  appointed  cOft 
sistently  with  the  provisions  of  the  said  recited  Acts(a)i 
and  each  and  every  clerk,  receiver,  collector,  and  surveyor, 
and  other  officer,  appointed  under  or  employed  in  the 
execution  of  any  Act  fiir  making  or  maintaining  any  tuna) 
pike  road,  which  may  have  expired  or  been  repealfl4| 
shall  hold  and  enjoy  such  their  several  and  respective 
offices  and  employments  until  removed  therefrom  respec- 
tively by  the  trustees  for  executing  any  subsequent  Acl 
for  maintaining  the  same  turnpike  road;  and  each  and 
every  such  treasurer,  clerk,  receiver,  collector,  surveyor, 
and  other  officer,  shall  have  the  like  powers  and  aittfas- 
rities  for  tlie  purpose  of  any  such  subsequent  Act,  adj 
shall  be  subject  and  liable  to  the  like  pains  and  penaltM^ 
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ifld  to  the  Hke  powers  of  removal, . and  to  the. like  rules 
«k1  regulations  :ki  all  respects  whatsoever,  as  if  he  pr 
4^7  had  been  appointed  under  or  by  virtue  of  suc^ 
•nbseqnent  Act. 

• 

C^fieen  to  account  when  required — Mode  of  proceed' 
«y  on  neglect  to  do  so.  —  By  Statute  4  Geo.  4.  c.  95. 
«i^47,.All  such  officers  as  shall  have  been  or  shall  be  ap- 
pointed by  any  trustees  of  any  turnpike  road,  shall  from 
time  to  time,  when  thereunto  required  by  the  trustees, 
ddber  to  such  trustees,  or  to  such  person  or  persons  as 
Aqp  shall  for  that  purpose  appoint,  true,  exact,  and.  per- 
^4K:eountsin  writing,  under  their  respective  hands,  of 
iB  monies  which  they  and  every  of  them  respectively  shall 
iiave- received  to  that  time,  by  virtue  of  any  Act,  and 
Vm  much  thereof  hath  been  paid  ^ni  disbursed,  end  for 
what  purposes,    together  with  the  proper  vouchers  for 
"Soch  payments ;  and  shall  pay  all  such  monies  as  shall  re- 
iBain  in  their  or  any  of  their  hands  to  the  said  trustees,  or 
'^  such  person  or  persons  as  they  shall  appoint  to  receive 
die  same,  and  not  otherwise,  within  such  time  as  such 
tmstees  shall  limit  or  appoint: — And  if  any  such  oflBcer 
i>r  person  shall  refuse  or  neglect  to  produce  or  deliver  up 
loch  accounts,  and  the  vouchers  relating,  to  the  same,  or 
diall  refuse  or  neglect  to  pay  the  money  due  on  such  ae- 
'toont  within  the  time  or  in  manner  aforesaid,  or  if  any 
'nch  officer  or  person  shall  refuse  or  neglect  to  deliver 
iq>tothe  said  trustees,  or  to  such  person  or  persons,  as 
Aej  shah  appoint,  within  ten  days  after  being  thereunto 
leqnired  by  the  said  trustees,  all  the  books,  papers,  or 
wfitings  in  his  custody  or  power,  relating  to  the  execu- 
tion of  any  such  Act,  then  and  in  every  or  any  of  the 
said  cases,  it  shall  be  lawful  for  any  ooe  justice  of  the 
peace  for  the  county  in  which  ^mcb  road  or  any  part 


*-_j-. 
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Ami  by  Stat.  4  Geo.  -t.  c.  95.  s.  31,  No  collector  o* 
receiver  of  any  tolls  or  penalties  for  over-weight,  residing 
itt  any  house  or  building  erected  or  used  by  the  trusteei 
of  any  turnpike  road  for  the  residence  or  accommodatioi 
of  persons  appointed  for  weighing  any  waggons  or  otha 
oarriages,  and  no  apprentice  or  servant  of  any  such  coL 
lector  or  receiver,  shall  thereby  gain  a  settlement  in  any) 
parish  or  place: — And  no  tolls  or  penalties  for  ovef 
weight  to  be  taken  at  any  house  or  weigh ing-machina 
erected  or  to  be  erected,  or  adjoining  to  any  tumpilti 
road,  nor  any  person  whatsoever,  in  respect  of  sucb 
tolls  or  penalties,  or  any  house  or  building  as  aforesaid,, 
ahall  be  rated  or  assessed  towards  the  payment  of  any. 
poor's  rates,  or  any  other  public  or  parochial  rate  or  levy,  _ 
whatsoever. 

Officers  to  continue  in  office  after  any  Act  is  rept 
unless  removed  by  trvstees. — By  StattUe  !>  Geo.  4.  c.  77* 
s,  15,  It  is  enacted,  That  the  treasurer,  if  appointed  con^' 
sistently  with  the  provisions  of  the  said  recited  Acts(a)/ 
and  each  and  every  clerk,  receiver,  collector,  and  surveyor, 
and  other  officer,  appointed  under  or  employed  in  the 
execution  of  any  Act  for  making  or  maintaining  any  tunMj 
pike  road,  which  may  have  expired  or  been  repcalet^^ 
shall  bold  and  enjoy  such  their  several  and  respectii 
offices  and  employments  until  removed  therefrom  respeo^j 
lively  by  the  trustees  for  executing  any  subsequent  Aeb 
for  maintaining  the  same  turnpike  road;  and  each  and 
every  such  treasurer,  clerk,  receiver,  collector,  surveyor, 
and  other  officer,  shall  have  the  like  powers  and  autfai>* 
rities  for  tlie  purpose  of  any  such  subsequent  Act,  and 
shall  be  subject  and  liable  to  the  like  pains  and  penalties. 


Dr, 
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Jtodace  and  ddiver  ap  to  the  said  jnstioes  the  aeveral 
loudiers  and  receipts  rektiiig  to  such  accounts  respec- 
Mbff  or  the  books,  accounts,  papers,  and  writings  in  his, 
Jber,  or  their  custody  or  power  relating  to  the  execution 
<if  any  Act  for  making  or  repairing  turnpike  roads,  or 
die  said  recited  Aet  or  tfab  Act;  then  and  in  either  of  the 
risen  aforesaid  such  justice  may,  and  he  is  hereby  au- 
Aoned  and  required,  by  warrant  under  his  hand  and 
seal  (a),  to  commit  such  officer  or  oflBcers,  or  person  or 
persona,   to  the  conunon  gaol  or  house  of  correction  of 
Ae  county  in  which  such  road  shall  be  situate,  there  to 
remain  without  bail  or  mainprize,  in  case  he  or  they  shall 
be  committed  for  non-payment  of  any  money  received  by 
Um  or  them,  or  in  his  or  their  hands,  until  he  shall  have 
aecoonted  for  and  paid  the  full  amount  thereof,  or  com- 
pounded with  the  trustees,  and  paid  such  composition  in 
sudi  manner  as  the  said  trustees  shall  appoint  (which  com- 
position the  said  trustees  are  hereby  empowered  to  make); 
or  in  case  he  or  they  shall  be  committed  for  not  delivering 
ny  account-books,  papers,  or  writings  as  aforesaid,  until 
lie  or  they  shall  have  delivered  up  such  books,  papers, 
ad  writings  as  aforesaid,  or  made  satisfaction  in  respect 
dbereof  to  the  said  trustees: — Provided  that  no  person, 
who  shall  be  so  committed  for  want  of  sufficient  distress, 
shaD  be  detained  in  prison  by  virtue  of  this  Act  for  a 
longer  space  of  time  than  six  calendar  months. 

X}fficerB  under  expired  Acty  to  account  with  trustees 
under  the  new  Act.— By  Stat.  9  Geo.  4.  c.  77.  s.  14,  All 
persons  who  may  be,  or  shall  have  been  employed,  or 
who  shall  have  received  any  tolls  or  other  money  on  ac- 
count of  or  for  the  purposes  of  any  Act,  for  making  or 


(  rt  )  Sp.c  Foim,   Appfiitiix,   No.  LXXXV. 
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maintaining  any  turnpike  road,  whicli  may  have  expired 
or  been  repealed,  or  who  may  have  or  shall  have  had  is 
their  custody  or  possession  any  money,  books,  papery 
writings,  or  other  things  relating  to  any  such  turnpike 
road,  shall  account  for  and  pay  and  deliver  over  the 
same  and  every  part  thereof,  to  the  trustees  for  executing 
any  subsequent  Act  for  maintaining  such  turnpike  roat^. 
in  like  manner  and  under  the  like  penalties,  as  the  se- 
veral collectors  and  otlier  persons  receiving  any  money 
by  virtue  of  the  said  recited  Acts  ( a ),  and  of  any  local 
Turnpike  Act,  are  by  the  same  recited  Acts  required  ta 
pay  or  account  for  the  same. 

General  peaalty  on  officers,  ^e.  refusing  lo  execute  ikt 
Act.— By  Slat.  3  Geo.  i.  c.  ISfi.  s.  136,  Every  constable, 
headboruu^h,  or  tithingman  refusing  or  neglecting  to  pot 
this  Act  into  execution,  or  to  account  for  and  deliver 
any  forfeiture  or  penalty  according  to  the  directions  of 
this  Act,  and  every  surveyor  of  any  turnpike  road,  and 
every  toll  collector  and  all  other  persons  employed  or  to 
be  employed  by  any  trustees  appointed  or  to  be  appointed 
for  the  repairing  roads,  who  do  or  shall  receive  salaries 
or  rewards,  who  shall  wilfully  neglect,  for  the  space  at 
one  week  after  any  offence  being  to  their  knowledge  coiiw 
mitted,  to  lay  such  information  upon  oath  before  one  or 
more  of  his  Majesty's  justices  of  the  peace  for  the  limit 
wherein  such  offence  was  committed,  as  by  this  Act  is 
.'lirected,  shall  upon  due  information  ( A )  made  upon 
oath  before  one  of  his  Majesty's  justices  of  the  peace 
for  the  said  limit,  forfeit  for  every  such  neglect  the  sum 
of  i-5. 


(•i)3GrQ.4.    r.  1^6— and  J  Geo.  4.  c.  9,V 
(4J  Sec  form,   Ap,iFni)ix,  No,  I.XXXI. 
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CoBedors  io  be  eompeietU  witnesses* — By  Stai.  S  Geo.  4. 
e.  IflS.  «.  B9,  In  case  any  dispute,  suit,  or  litigation  shall 
vise  loucfaing  or  in  anywise  relating  to  the  tolls  granted 
hf  may  Act,  the  person  appointed  to  collect  the  same, 
ct  any  other  person  acting  under  the  authority  of  the 
tmsleei^  shall  not  be  incompetent  to  give  evidence  in 
any  such  iliflpute,  suit,  or  litigation,  on  account  of  his 
being  appointed  to  collect  such  tolls  ( a  )• 

jU  io  ike  UabiUiy  of  officers  and  agents  appointed  by 
ike  trusiees. — It  has  been  shewn  ( 6 ),  that  if  the  trustees 
set  within   the  scope  of  their  authority,   and   use  due 
caution  in    their  proceedings,  and  their  conduct  is  not 
Mdidous  or  negligent,  they  can  never  be  called  upon  to 
■ake  (sompensation  in  damages  for  any  consequential  in- 
van  to  others,  flowing  from  the  execution  of  their  orders. 
Nor  in  such  a  case  will  the  agents  acting  under  the  au-> 
diOTity  of  the  trustees,  be  considered  liable  to  be  sued, 
if  the  loss  suffered  by  a  third  party  be  one  which  is  the 
imaFCHdable   consequence  of  the  act   authorized  to  be 
eiecatedy  and  if  it  does  not  arise  from  the  misconduct 
of  the  workmen.      Some    individuals   suffer  an  incon- 
vemence  under  most  of  these  Acts  of  Parliament;   but 
iSbe  interests  of  individuals  must  give  way  to  the  accom- 
modation of  the  public.   Whenever  the  Legislature  think 
it  necessary,  they  enable  the  commissioners  to  award  satis- 
fiu^tion  for  the  injury  they  may  occasion ;  but  if  there  be 
no  such  provision,  the  parties  are  without  remedy  (c). 

Where,  however,  the  contractors,  or  surveyor,  or  other 
agents  under  the  trustees  are  guilty  of  laclms  or  neg- 


(a)  See  4  Geo.  4.  c.  95.  s.  84,  (  c  )  See  The  Governor,  &c.  of 

ante,  p.  206.  Cast  Plate  Manufacturers  o.  Mere- 

(  6  )  See  ante,  p.  207,  et  seq.  ditb  and  otbers,  4  T.  B.  791. 


ligence,  and  a  Jarliori  if  they  are  guilty  of  gross  mis- 
conduct, they  are  personally  answerable  for  the  conse^ 
quencesi  although  the  act  ordered  to  be  dune  was  in 
itself  lawful,  and  warranted  by  the  powers  vested  in  the 
trustees.  Thus  in  the  case  of  Ha/l  v.  Smith  (a),  we  have 
seen  that  the  surveyor  and  contractor,  employed  by  certain 
paving  commissioners,  were  held  liable  upon  an  action 
brought  for  an  injury  inflicted  through  their  leaving 
unguarded,  during  the  night,  a  trench,  over  which  the 
plaintiff  fell,  and  broke  his  leg,  notwithstanding  the 
i  themselves  were  acquitted. 


So  in  the  case  of  Jones  \,  Bird  and  others  (b),  the 
plalnttS*  brought  his  action  against  the  defendants,  who 
were  employed  under  the  commissioners  of  sewers.  It 
appeared  that  the  sewer,  which  it  was  necessary  to  repair, 
passed  close  to  five  houses  adjoining  to  that  belonging  to 
the  plaintiff,  and  that  a  stack  of  chimneys  belonging  to 
one  of  those  houses  was  built  upon  the  arch  of  the  sewer. 
In  the  execution  of  ilie  work,  it  became  necessary  to  re- 
bu'dd  this  arch,  and  in  order  to  support  the  chimneys  in 
the  mean  time,  a  transum  and  two  upright  posts  were 
placed  under  them  in  order  to  support  them,  but  without 
success;  the  chimneys  fell,  and  in  consequence  of  their 
fall,  the  adjoining  bouses,  including  the  plaintiff's  house, 
fell  also.  There  was  no  specific  notice  given  to  the  owner 
of  the  house  to  which  the  chimneys  belonged  of  their 
dangerous  state,  or  that  it  would  be  necessary  for  him  . 
to  take  them  down.  But  tliere  was  a  general  notice  to 
the  inhabitants  to  secure  thelp  bouses  while  the  sewer 
was  repairing.     The  jury,  at  the  trial,  were  of  opinion, 


ilial  tbe  defendanU  had  conducted  themselves  negligently 
in  their  execution  of  the  work  intrusted  to  them,  and  «c- 
conlingly  found  k  verdict  for  the  plaintiff;  which  verdict 
tbe  Court  of  King's  Bench  refused  to  disturb.  Per  Bay- 
ley,  J.  "  The  defendants  were  bound  to  conduct  ihem- 
•elves  in  a  skilful  manner."  And  per  Best,  J.  "  Here, 
too,  the  action  was  brought  against  the  parties  who  negli- 
gently executed,  and  not  against  the  party  giving  the  order, 
as  in  Sutton  \.  Clarke"  (a).  From  this  observation,  it 
may  be  inferred,  that,  in  the  case  alluded  to,  the  surveyor 
woidd  have  been  considered  liable,  although  the  trustees 
were  held  not  to  be  responsible. 

Where,  however,  a  remedy  is  given  as  against  the 
trustees,  then  it  should  seem,  that  no  action  will  be  main- 
tainable against  their  surveyor  or  agents,  unless,  indeed, 
m  the  case  of  a  tort  ( 6 ).  Therefore  it  has  been  de- 
eded, that  the  surveyor  of  a  turnpike  road  is  not  per- 
lly  hable  to  answer  for  wages  to  labourers,  for  their 
iVork  in  repair  of  the  road ;  but  that  the  commissioners 
their  treaBurer,  are  the  proper  party  to  be  sued  (c). 

But  if  the  contract  is  entered  into  personally  with  such 
agent,  and  he  voluntarily  stakes  his  individual  credit,  it 
appears,  according  to  the  case  of  Meriel  v.  JVi/monil- 
told  ( d ),  that  he  will  thereby  render  himself  responsible. 
There  the  pUmtiff  had  agreed  with  two  of  the  defend- 
ants to  pave  their  streets  in  Putney;  and  they  on  the 
behalf  of  the  parish  agreed  to  pay  him  for  them,  which 
agreement  was  put   into  writing,   and  remained  in   the 
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hands  of  the  (lefeiidant  IVginondsold.  Tlic  wurk  was 
done  acconliiig  to  the  agreement,  and  it  came  to  £S&)\ 
and  for  satUfaction  the  pkintiff  preferred  his  bill  in 
equity  against  tliem  with  whom  lie  had  agreed,  and 
against  others  of  the  parish,  who  had  agreed  with  tiie 
undertakers  for  the  parish  tn  pay  their  shares ;  And  per 
Curiam,  "  The  plaintiff  must  have  relief  against  the 
undertakers,  especially  in  this  case,  because  the  written 
agreement,  which  is  his  evidence,  is  in  the  hands  of  one 
of  the  defendants;  and  the  undertakers  must  take  llieir 
remedy  against  tlie  rest  of  the  parish." 


Secondly. — As  to  the  procuration  of  malirials  for 
making  the  repairs. 

Power  to  get  materials,  gratis,  Jtqvi  xeaste  and  conniiom 
land;  and  from  inclosed  land,  upon  making  satisfacliun. 
By  Stat.  3  Geo.  i.  c.  126.  s.  97,  It  is  enacted,  That  it 
shall  be  lawful  for  the  surveyor  or  surveyors  to  the 
trustees  of  every  turnpike  road,  and  for  all  such  persons 
as  he  or  they  shall  appoint,  to  search  for,  dig,  gather, 
take,  and  carry  away  any  materials  for  making  or  re- 
pairing any  turnpike  road,  out  of  any  common  river  or 
brook  (not  being  within  fifty  yards  of  any  bridge,  dam, 
weir,  or  jetty ),  or  out  of  or  from  any  waste  or  commoa 
in  any  parish,  hamlet,  or  place,  in  which  any  part  of 
Buch  road  may  lie,  or  in  any  adjoining  parisli,  hamlet,  or 
place,  and  to  haul  and  caiTy  away  such  materials  when 
got,  over  any  common  or  waste  lauds,  without  paying 
any  thing  for  such  materials,  and  without  being  deemed  a 
trespasser  or  trespassers ;  the  said  sur^■eyor  or  surveyors, 
or  oilier  person  or  persons,  filling  up  the  pits  or  (|Uarries, 
levclhng  the  grounds,  or  sloping  down  the  banks  where- 
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Ann  such  Biateriak  shall  be  taken,  or  ruling  cr  ttoaog 
off  sncfar  pits  or  quarries,  so  that  the  same  shall  not  be 
dangerous  to  any  persons  or  cattle,  and  paying  or  tender- 
fa^  for  the  damage  done  by  going  through  and  over  any 
inclosed  lands  or  grounds  for  or  ^ith  such  materials,  and 
such  damages  to  be  ascertained  as  hereinafter  mentioned  ; 
And  also  that  it  shall  be  lawful  for  the  said  tunreror  or 
surveyors,  and  such  person  or  persons  as  he  or  they 
sliall  appoint,  to  search  for,  dig,  get,  gather,  take,  and 
carry  away  any  such  materials,  in  or  out  of  the  land  of 
any  person  or  persons  where  the  same  may  be  had  or 
found,  in  any  parish,  hamlet,  or  place  in  which  any  part 
of  such  road  shall  lie  or  be  situate,  or  im  any  adjoining 
parish,  hamlet,  or  place  (not  being  a  garden,  yard,  park, 
paddock,  planted  walk,  or  aTcnue  to  any  house,  or  any 
piece  of  ground  planted  and  set  apart  as  a  nursery  for 
trees),  making  or  tendering  such  satisfaction  for  such 
naterials,  and  for  the  damage  done  to  the  owners  or 
occupiers  of  the  lands  where  and  from  whence  the  same 
shall  be  dug,  gathered,  and  carried  away,  or  over  which 
the  same  shall  be  carried,  as  the  said  trustees  shall  judge 
reasonable : — And  also  to  land  on  and  carry  through  or 
over  any  inclosed  lands  or  grounds  ( not  being  a  garden^ 
yard,  park,  paddock,  planted  walk,  or  avenue  to  a  house^ 
or  any  piece  of  ground  planted  and  set  apart  as  a  nursery 
for  trees),  or  on,  through,  or  over  any  open  land  or 
common,  any  stone  or  other  materials  for  making  or  re- 
pairing such  road,  or  for  building  or  repairing  any  present 
or  future  toll-house  or  toll-houses  on  or  by  the  sides  there- 
of, from  any  river,  stream,  or  canal,  in  any  parish,  ham- 
let, or  place  in  which  any  such  road  lies,  or  in  any  adjoin- 
ing parish,  hamlet,  or  place,  paying  or  tendering,  for  the 
damage  done  in  landing  on  or  going  through  or  over  any 
inclosed  lands  or  groiuids  for  or  with  such  materials^ 
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such  sum  or  sums  of  money  as  the  said  trustees  shall 
judge  reasonable : — And  in  case  of  any  difference  between 
such  trustees,  surveyors,  or  other  persons  appointed  or 
employed  as  aforesaid,  and  the  owners  and  occupiers  of 
such  lands,  or  any  of  them,  concerning  such  payment 
and  damages,  any  two  or  more  justices  of  the  peace  for 
the  county  wherein  the  place  from  whence  such  materials 
shall  have  been  taken  shall  be  situate,  on  ten  days'  no- 
tice thereof  being  given  in  writing  by  either  parly  to  the 
other,  shall  hear,  settle,  and  determine  the  matter  of 
such  payments  and  damages,  and  the  costs  attending 
the  hearing  and  determining  the  same  ( a ), 

By  Stat.  7  &  8  Geo.  4.  c.  24.  b.  15,  It  is  provided,  that 
the  trustees  shall  not  be  required  to  pay  any  larger  sum 
as  a  satisfaction  for  any  materials  raised,  taken,  or  carried  ' 
away  from  any  lands  or  grounds  for  making  or  repairing 
any  turnpike  road,  than  such  sum  of  money  as  it  shall 
appear  to  the  two  justices,  settling  and  determining  such 
satisfaction,  that  such  materials  might  or  could  have  been 
actually  sold  for  in  case  the  same  had  not  been  raised, 
taken,  or  carried  away  by  such  trustees: — And  in  case 
the  said  justices  shall  be  of  opinion  that  the  said  ma- 
terials, before  they  had  been  so  raised,  taken,  or  carried 
away,  could  not  have  been  sold  or  disposed  of,  then  the 
said  justices  shall  only  assess  the  damage  done  to  the 
lands  or  grounds  of  the  owners  or  occupiers  thereof,  by 
the  raising,  gathering,  or  carrying  away  the  same. 

Notice  to  be  given  to  ilie  owner,  and  hit  consent,  or 
an  order  from  justices  to  be  obtained. — By  Stat.  3  Greo,  4. 


PROCURATION    OF   MATERIALS.  839 

c.  126.  8.  989  It  shall  not  be  lawful  for  any  surveyor^  or 

uxf  other  person  or  persons  acting  under  the  authority 

of  this  Aet,  to  dig,  gather,  get,  take,  or  carry  away  any 

mttmala  for  makuig  or  repairing  any  turnpike  road,  or 

fiir  other  such  purpose  or  purposes  as  aforesaid,  out  of 

or  from  any  inclosed  land  or  ground,   until  noiiee  in 

wriiing,  signed  by  the  surveyor,  shall  have  been  given 

to  the  owner  or  owners  of  the  premises  from  which  such 

naterials  are  intended  to  be  taken,  or  his  or  her  known 

agent,  or  to  the  occupiers  of  the  premises  firom  which 

such  materials  are  intended  to  be  taken,  or  left  at  the 

liouse  or  last  or  usual  place  of  abode  of  such  owner  or 

occupier,  to  appear  before  any  two  or  more  justices  of 

the  peace  acting  for  the  county  where  the  lands  from 

vhence  such  materials  are  intended  to  be  taken,  shall 

Be,  to  show  cause  why  such  materials  should  not  be  had 

dttrefirom ;  and  in  case  such  owner,  agent,  or  occupier 

dun  attend  pursuant  to  such  notice,  but  shall  not  show 

raffident  cause  to  the  contrary,   such  justices  shall,  if 

diey  think  proper,    authorize   such    surveyor  or  other 

person  to  dig,  get,  gather,  take,  and  carry  away  such 

materials,  at  such  time  or  times  as  to  such  justices  shall 

seem  proper;  and  if  such  owner,  agent,  or  occupier  shall 

neglect  or  refuse  to  appear  by  himself  or  herself,  or  his 

or  tiieir  agent,  the  said  justices  shall  and  may  (upon 

proof  on  oath  of  the  service  of  such  notice,  and  which 

oath  they  are  hereby  empowered   to  administer)  make 

tach  order  therein  as  they  shall  think  fit,  as  fully  and 

efiectuaOy  to  all  intents  and  purposes,  as  if  such  owner 

or  occupier,  or  his  or  her  agent  had  attended. 

Pits  and  holes  to  be  filled  up  or  fenced  off. — By 
Sect.  99,  If  any  surveyor  of  any  turnpike  road,  or  any 
person  employed  by  him,  shall,  by  reason  of  the  searching 
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*  ^8S"*S>  <^''  g^tt'^S  ''"y  grnvel,  sane],  stones,  chalkf 
chy,  or  other  materials  for  repairing  any  highways,  make 
or  cause  to  be  made,  any  pit  or  hole  in  any  common  or* 
other  lands  or  grounds,  rivers  or  brooks,  as  aforesmd, 
wherein  such  materials  shall  be  found,  the  said  surveyor 
or  other  person  shall  forthwith  cause  the  same  to  be 
sufficiently  fenced  off,  and  such  fence  supported  and  re- 
paired during  such  time  as  the  said  pit  or  hole  sball 
continue  open ;  and  shall  within  three  days  after  such  pit 
or  hole  shall  be  opened  or  made,  where  no  gravel,  stones, 
or  materials  shall  be  found,  cause  the  same  furlhwith  to 
be  filled  up,  levelled,  and  covered  with  the  turf  or  clod 
which  was  dug  out  of  the  same;  and  where  any  such 
materials  shall  be  found,  within  fourteen  days  after  having 
dug  up  sufficient  materials  in  such  pit  or  hole,  if  the  same 
is  not  likely  to  be  further  useful,  cause  the  same  to  be 
filled  up,  sloped  down,  or  fenced  off,  and  so  continued  { 
and  if  the  same  is  likely  to  be  further  useful,  the  said 
surveyor  or  other  person  shall  secure  the  same  by  posts 
and  rails  or  other  fences,  to  prevent  accidents  to  persona 
or  cattle : — And  in  case  such  surveyor  or  other  persoa 
shall  neglect  to  fill  up,  slope  down,  or  fence  off  such  pit 
or  hole  in  manner  and  within  ihe  time  aforesaid,  he  shall 
forfeit  the  sum  of  twenty  shillings  for  every  such  default; 
and  in  case  such  surveyor  or  other  person  shall  neglect 
to  fence  olT  such  pit  or  hole,  or  to  slope  down  the  aame 
as  hereinbefore  directed,  for  the  space  of  sis  days  after 
he  shall  have  received  notice  for  either  of  those  purposes 
from  any  justice  of  the  peace,  or  from  the  owner  or  oc- 
cupier of  such  several  ground,  river,  or  brook,  or  any 
person  having  right  of  common  within  such  common  or 
waste  lands  as  afuiesaid,  and  such  neglect  and  notice 
shall  be  jiroved  ujjon  oath  before  one  or  more  of  the  said 
justices  of  the  peace,  such  surveyor  shall  forfeit  and  pay 
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tafwmn  not  exceeding  ^10  nor  less  than  40#.  fiir  erery 
aegleet,  to  be  delennined  and  adjudged  by  such 
or  jusdoesy  and  to  be  laid  out  and  applied  in  the 
ofi;  fining  up,  or  sloping  down  such  pit  or  hole, 
m  aoeh  manner  as  the  said  justice  or  justices  shall  direct 
and  appoint;  which  ibrfeiturey  in  case  the  same  be  not 
fiirlliwith  paid,  shall  be  levied  as  other  forfeitures  are 

to  be  levied  ( a  )• 


Power  to  iruiiees  to  pmrehase  land,  whereaui  to  get 
wmieriale.— By  Sect.  100,  It  shall  be  lawful  for  the  said, 
tmstees  to  contract  and  agree  with  any  person  or  persons 
wlMmsoever,  for  the  purchase  or  demise  from  him,  her, 
or  tkem  of,  and  to  hold  any  land  or  ground,  for  the  pur- 
poae  of  digging  stones,  gravel,  and  materials  therefrom 
finr  the  repair  and  use  of  the  said  road ;  and  at  any  time 
afterwards  to  sdl  the  land  or  ground  so  purchased,  by 
peblic  auction  or  tender: — Provided  that  the  entering 
into  any  such  contract  or  agreement  as  last  aforesaid, 
iball  not  be  compulsory  against  any  person  or  persons 
unwilling  to  enter  into  the  same. 

Penaliy  on  taking  away  materiaU  before  surveyor  has 
dUeonimued  digging  for  them. —  By  Sect.  101,  If  any 
person  or  persons  shall  take  away  any  materials  which 
ihall  have  been  gotten,  dug,  or  gathered  for  the  repair 
or  use  of  any  turnpike  road,  or  any  materials  out  of  any 
quarry  which  shall  have  been  made,  dug,  or  opened  for 
die  purpose  of  getting  materials  for  any  turnpike  road, 
befinre  the  surveyor  of  such  road  and  the  workmen  em- 
ployed for  getting  such  materials  shall  have  discontinued 


(c)  By  1. 141.    See  post,  Chapter  VI.  Section  III. 

Q 
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working  llierein  for  the  space  of  six  weeks,  (eswpt  thi 
owner  or  occupier  of  any  private  grounds,  and  person 
authorized  by  such  owner  or  occupier  to  get  materials  ii 
such  quarry  for  his  own  private  use,  and  not  for  sale, 
every  person  bo  offending  shall,  for  every  such  otFencc 
forfeit  and  pay  any  sum  not  exceeding  £5. 

Power  lo  purchase  rejwiitaries  for  materials.  —  B]l 
Sect.  102,  The  trustees  of  every  turnpike  road  are  herebj 
empowered  to  purchase  or  rent  any  piece  or  pieces  « 
land  or  ground,  not  exceeding  in  any  one  place  six  yard 
square,  on  the  sides  of  such  road,  as  repositories  fix 
stone,  gravel,  and  other  materials  for  making  or  !«■ 
pairing  the  same: — And  in  case  any  difference  ahaU  ariai 
between  such  trustees  and  the  owner  of  such  land  oi 
ground,  with  respect  to  the  value  thereof,  or  the  necessiQ 
or  propriety  of  taking  such  land  or  ground,  the  ! 
ahall  be  settled  and  determined  by  any  two  of  hia  M*i 
jesty's  justices  of  the  peace  acting  for  the  county  whe« 
the  said  land  or  ground  shall  be  situated,  in  i 
hereinbefore  directed  with  respect  to  getting  roateriab 
for  the  repair  of  any  turnpike  road. 

Repository  for  vialeriala  within  ten  miles  of  the  Royal 
Exchange.— ^y  Stat.  4  Geo.  4.  c.  95.  a.  .W,  It  shall  bc 
lawful  for  the  trustees  of  any  turnpike  road,  and  they  an 
hereby  empowered  to  purchase  or  rent,  with  the  consenft 
of  the  owner  or  proprietor  thereof,  any  piece  or  piecctf 
of  ground,  within  ten  miles  of  the  Royal  Exchange,  as  a 
repository  for  materials,  such  piece  or  pieces  of  ground 
to  be  of  such  extent  as  they  mny  think  proper,  so  as  Um 
same  shall  not  exceed  in  the  whole  half  an  acre. 

Proriso  for  the  reduction  of  toll  an  materials  by  cetnal 
or  rail-road  companies. — By  .S/«/.  3  Geo.  4.  c.  12G.  s.  103^ 
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ftdball  be  Icwfiil  tot  the  yytafanj  of  proprietors,  or  the 
Imlee  or  trustees  for  the  proprietors  of  any  canal,  or  of 
flgrznhray  or  tram-road,  on  which  any  flint,  grarel,  stone^ 
sr  edier  materials  for  the  repair  of  any  turnpike  road 
Aall  or  BMj  be  conveyed,  and  they  are  hereby  authorized 
and  eaqwwered  to  lessen  and  reduce  the  toDs  and  rates 
■ipoaed  by  any  Act  of  Pariiament,  by  which  any  such 
eci|ie»y  diall  be  appointed^  or  any  other  Act  whatsoever, 
SB  die  carriage  of  such  flint,  gravel,  stone,  or  other  ma- 
leaab,  carried  on  the  said  canal  or  railway,  and  to  ap- 
point sndi  lower  toDs  and  rates  to  be  taken  for  the  car- 
riage and  conveyance  of  the  same,  as  the  said  company 
m  trustees  shall  think  proper;  and  all  such  reduced  toDs 
shall  and  may  be  collected,  taken,  and  recovered  by  the 
persons  and  means,  and  by  and  under  the  same 
provinons,  penalties,  and  forfeitures  as  the  ori- 
gpsl  tdls  mig^t  have  be&k  taken  in  case  the  same  should 
Mit  ha;ve  been  reduced;  any  Act  or  Acts  of  Parliament, 
kyeJew,  or  ordinance,  or  trust  deed,  to  the  contrary 
Botwidiataiiding. 


Thbldlt  :  As  io  ike  repair  by  statute  labour : — And 

by  prescription. 

V  L  Siatuie  labour  and  composition  for  the  same. 

Regulations  as  to  statute  labour, — By  Stat.  4  Geo.  4. 
e»  9Su  s.  80,  AH  persons  who  by  law  are  or  shall  be  liable 
to  do  statute  work,  or  are  or  shall  be  chargeable  towards 
the  repairing  and  amending  any  turnpike  road,  shall  be 
and  remain  liable  thereto,  in  like  manner  in  every  respect 
as  they  now  are,  or  have  heretofore  been : — ^And  it  shall 
be  lawful  for  any  two  or  more  justices  of  the  peace  in 

q2 
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and  at  sucli  time  or  times  as  the  said  justices  shall  direct  r 
And  every  person  who  shall  neglect  or  refuse  to  do  such 
statute  work  as  aforesaid,  after  notice  in  writing  given  to 
or  lefl  for  htm,  her,  or  them  at  his,  her,  or  their  last,  or 
uaiiat  place  of  ahode  or  places  of  abode  for  that  purpose, 
by  any  surveyor  to  the  said  trustees,  shall,  for  every  d&y 
of  hjs,  her,  or  their  default,  or  the  default  of  any  labourer 
or  labourers,  team  or  teams,  draught  or  draughts,  horse 
or  horses,  beast  or  beasts,  to  he  provided  by  him,  her, 
or  them,  be  subject  and  liable  to  such  fines,  penalties, 
and  forfeitures  as  such  person  or  persons  may  be  subject 
or  Uable  by  any  law  or  statute  now  in  force  or  effect  for 
repair  of  the  public  highways; — And  if  any  person  wba 
shall  come  to  work  as  a  labourer,  or  shall  be  sent  with 
any  team  or  draught  to  work  on  any  part  of  such  road, 
shall  be  found  idle  or  negligent  by  any  surveyor  to  the 
said  trustees,  such  surveyor  is  hereby  empowered  to  r^ 
move  and  dismiss  the  person  who  shall  be  found  idle  or 
negligent  as  aforesaid ;  and  in  that  case  every  such  per- 
son shall  be  subject  and  liable  to  the  respective  forfeitures 
and  payments  as  aforesaid,  as  if  he  had  neglected  or  re- 
fused to  come,  or  such  team  or  draught  had  not  been  sent 
to  work  on  any  part  of  such  road: — All  which  forfeitures 
shall  be  paid  to  the  treasurer  to  the  said  trustees,  and 
applied  towards  amending  the  said  road : — And  in  case 
the  surveyor  or  surveyors  for  the  highways  for  any  of  the 
said  parishes,  hamlets,  or  places,  shall  refuse  or  wilfully 
neglect  to  give  in  any  such  lists  as  aforesaid,  or  sbaQ 
knowingly  or  wilfully  give  in  false  and  imperfect  lists,  or 
shall  refuse  or  neglect  to  collect  or  pay  over  such  com- 
position-money, or  any  part  thereof,  in  manner  aforesaid, 
every  such  surveyor  so  oSending  shall,  for  every  such 
offence,  forfeit  and  pay  any  sum  not  exceeding  ^10 ;  and 
such  composition-money  shall  and  may  be  recovered  from 
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maarwtjor  or  surveyon  of  the  highways,  by  distress 
mad  sale  of  his  or  their  goods  and  chattels,  by  warrant 
mder  the  hands  and  seals  of  any  two  justices  of  the 
pesoe  fiir  the  county,  city,  or  place  where  any  such  road 
•hd  fie  or  be  situate. 

Wkere  no  kigkwatf  surveyor  shall  be  appointed ,  how 
SsiB  €f  persons  liable  to  statute  duty  shall  be  made  out.^^ 
By  Seeiiom  81,   Where   any  turnpike  road    shaU  pass 
dmiagh  any  parish,  township,  or  place,  liable  to  the  re- 
plobr  €if  the  roads  within  the  same^  but  for  which  no  sur* 
>ejor  of  the  highways  shall  be  appointed,  then  and  in 
every  auch  case  the  churchwardens  and  overseers  of  the 
of  such  parities,  townships,  and  places  respectively, 
in  cases  where  neither  surveyor,  churchwardens,  or 
of  the  poor  shall  be  appointed,  then  such  other 
inhabitant  or  inhabitants  of  such  parish,   township,  of 
place,  as  shall  be  thereto  required  by  an  order  in  writing 
made  by  the  justices,  on  application  to  them  by  the  trus- 
tees of  the  turnpike  road,  or  by  their  clerk  or  surveyor, 
wod  respectively  delivered  to  such  churchwardens  or  over- 
seers, or  inhabitant  or  inhabitants,  or  left  at  his  or  their 
last  or  usual  place  of  abode,  shall  deliver  or  cause  to  be 
delivered  within  ten  days  afterwards  to  the  said  turnpike 
nrveyor,  or  to  his  place  of  abode,  true  and  perfect  lists 
in  writing  of  the  names  of  the  several  persons  who  within 
soch  parish,  township,  or  place,  are  by  law  subject  and 
fiaUe  to  do  statute  work  for  that  year,  or  to  the  payment 
1^  any  money  in  lieu  of  or  as  a  composition  for  such 
statute  work,  distinguishing  the  nature  of  the  work  to  be 
done,  whether  with  teams  or  draughts,  or  otherwise,  and 
also  the  amount  of  the  respective  sums  to  be  paid ;  which 
lists  shall  be  made  and  used,  and  dealt  with  in  the  manner 
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and  for  the  county,  city,  or  place  in  which  anyaucli  turn- 
pike road  shall  lie  or  be  situate,  and  they  are  hereby  re- 
quired and  empowered  upon  application  made  to  them  by 
any  three  or  more  of  the  trustees  of  such  turnpike  road^ 
or  by  their  clerk  or  surveyor,  yearly  to  adjudge  and  de- 
termine what  part  or  proportion  of  the  statute  work  shall 
every  year  be  done  upon  such  road  by  the  inhabitants  of 
the  respective  parishes,  hamlets,  and  places,  in  or  through 
which  the  said  road  doth  or  shall  lie,  lead,  or  pass,  and 
also  what  proportion  of  the  money  received  by  the  suiv 
veyor  or  surveyors  of  the  highways  of  every  such  parish, 
hamlet,  or  place,  in  lieu  of  or  as  a  composition  tor  auch 
statute  work  as  aforesaid  ( a )  shall  be  by  him,  her,  or 
them,  paid  to  the  said  trustees,  or  their  treasurer  or  trea- 
Gurers: — And  in  order  tliereunto,  the  surveyor  or  sur-, 
veyors  of  the  highways  for  every  such  parish,  hamlet, 
or  place,  shall,  on  an  order  in  writing  ( b }  made  by  the ' 
said  justices,  on  an  application  to  them  by  the  trustees 
of  the  turnpike  road,  or  any  three  or  more  of  them,  ot 
by  their  clerk  or  surveyor,  and  respectively  delivered  to 
such  surveyor  or  surveyors  of  tlie  highways,  or  left  at 
his  or  their  last  or  usual  place  of  abode,  bring  and  de- 
liver, within  ten  days  afterwards,  to  the  said  turnpike 
surveyor,  or  to  his  place  of  abode,  true  and  perfect  listi  i 
in  writing  (c),  of  the  names  of  the  several  persona  who,, 
witliin  such  parish,  hamlet,  or  place,  are  by  law  subject 
and  liable  to  do  statute  work  for  that  year,  or  to  the  pay^ 
ment  of  any  money  in  lieu  of  or  as  a  composition  for  such, 
statute  work,  distinguishing  the  nature  uf  the  work  to  be 


(a)  See  ante,  p.  137,  eltrq.  tia  (6)  See  Ponu,  Appendix 

(o  the  reicuUlioni  wiih  renpect  to  LXXII. 

tlie  compoiition   for  lUIule  work  (c)  See  Parm,   Apprndii 

upon  higbwayi  iu  general.  LKXXVIII. 
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:,  whether  with  teams,  or  draughts,  or  otherwise,  and 
a  the  amount  of  the  respective  suras  to  be  paid  ;  which 
f  names  shall  be  made  in  such  manner  and  under  such 
regulations  and  restrictions  as  are  or  may  be  directed  by 
any  law  or  statute  in  force  or  effect  for  the  repairs  of  the 
_piblic  highways,  and  may  be  made  in  the  form  specified 
H^  the  Schedule  to  this  Act : — And    the  said  turnpike  sur- 
^HEfor,  having  received   such   lists,  shall  within   fourteen 
^Hlfys  afterwards  give  a  notice  ( a )  to  the  surveyor  or  sur- 
^^fejors  of  the  highways,  of  the  time  when   such  lists  will 
^BPe  laid  before  the  said   justices,  in  order  to  apporUon 
die  said  statute  duty  : — And  at  the  time  appointed  in  and 
by  such  notice  the  said  lists  shall  be  laid   I>efure  the  said 
_   justices  by  the  said  turnpike  surveyor,  in  the  presence  of 
r^  said  surveyor  of  the  highways  ( if  he  shall  attend ), 
d  out  of  such  lists  the  said  justices  shall  and  may  allot, 
iq>point,  and  order  { b  )  such  and  so  many  of  the  persons, 
irho  shall  appear  to  be  subject  and  liable  to  do  statute 
work  in  every  year  upon  such  road,  as  the  said  justices 
jihall  think  reasonable,  and  the  same  shall  be  done  on 
ich   days,  and   at   such   time   (not  being   hay-time   or 
,  and  on  such  parts  of  the  said  road,  as  the  said 
Irustees,  or  their  surveyor  or  surveyors,  shall  from  time 
Id  time  order,  direct,  or  appoint: — And  the  said  justices 
Biall  and  may  order  (&)  and  direct  the  surveyor  or  sur- 
■  feyora  of  such   parishes,   hamlets,    and   places    respec- 
tively, to  pay  over  to  the  said  trustees,  or  their  treasurer, 
r  other  person  duly  authorized  to  receive  the  same,  such 
-  jfToportion  of  the  composition-money  for  statute  work  as 
aforesaid,  as   they  the  said  justices   shall   think  proper, 


(aj  Sec  Porm,  Ai>penilii,  No.  LXXIII. 
(*)  Set  Fotni,  Aiipciiilin,  No.  LXXIV. 
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il  al  *ucb  time  or  tnaei  m  the  tmi  josticet  shall  direct; 
AmI  fvcry  persca  who  shal  Mgfa*  or  tetiise  to  do  such 
•Utute  work  as  aforesaid,  after  ■sdee  in  writing  given  to 
•r  left  for  him,  her,  or  them  at  his,  her,  or  their  last,  or 
wuiil  place  of  abode  or  places  of  abode  for  that  purpose, 
by  any  surveyor  to  the  said  trustees,  shall,  for  every  day 
of  his,  her,  or  their  default,  or  the  default  of  any  labourer 
«r  labourers,  team  or  teams,  draught  or  draughts,  horse 
or  horses,  beast  or  beasts,  to  be  provided  by  him,  her, 
or  them,  be  subject  and  liable  to  such  fines,  penalties, 
and  forfeitures  as  such  person  or  persons  may  be  subject 
or  liable  by  any  law  or  statute  now  In  force  or  effect  for 
npair  of  the  public  highways: — And  if  any  person  who 
•ball  come  to  work  as  a.  labourer,  or  shall  be  sent  with 
uiy  leaui  or  draught  to  work  on  any  part  of  such  road, 
•hall  be  found  idle  or  negligent  by  any  surveyor  to  the 
•aid  trustees,  such  surveyor  is  hereby  empowered  to  re- 
Siove  and  dismiss  the  person  who  shall  be  found  idle  or 
negligent  as  aforesaid ;  and  in  that  case  every  such  per- 
son shall  be  subject  and  liable  to  the  respective  forfeitures 
and  payments  as  aforesaid,  as  if  he  had  neglected  or  re- 
fused to  come,  or  such  team  or  draught  had  not  been  sent 
to  work  on  any  part  of  such  road : — AH  which  forfeitures 
•hall  be  p^d  to  the  treasurer  to  the  said  trustees,  and 
applied  towards  amending  the  said  road : — And  in  case 
the  surveyor  or  surveyors  for  the  highways  for  any  of  the 
Baid  parishes,  hamlets,  or  places,  shall  refuse  or  wilfully 
neglect  to  give  in  any  such  lists  as  aforesaid,  or  shall 
'  knowingly  or  wilfully  give  in  false  and  imperfect  lists,  or 
shall  refuse  or  neglect  to  collect  or  pay  over  such  com- 
position-money, or  any  part  thereof,  in  manner  aforesaid, 
every  such  surveyor  so  oSending  shall,  for  every  such 
offence,  forfeit  and  pay  any  sum  not  exceeding  ^10 ;  and 
such  composition-money  shall  and  may  be  recovered  from 
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sach  surveyor  or  sunreyois  ^f  the  highways,  by  distress 
sod  sale  of  his  or  their  goods  and  chattels,  by  warrant 
Older  the  hands  and  seak  of  any  two  justices  of  the 
peace  finr  the  county,  city,  or  place  where  any  such  road 
ahall  lie  or  be  utuate. 

WAere  no  highway  surveyor  shaU  be  appointed,  haw 
StiM  qf  persons  liable  to  statute  duty  shall  be  made  out.^^ 
By  Seeiian  81,  Where  any  turnpike  road  shall  pass 
tfaraqgh  any  parish,  township,  or  place,  liable  to  the  re- 
fiir  of  the  roads  within  the  satBe^  but  for  which  no  sur- 
veyor of  the  highways  shall  be  appointed,  then  and  in 
evefy  such  case  the  churchwardens  and  overseers  of  the 
foor  oi  such  parishes,  townships,  and  places  respectively, 
sad  in  cases  where  neither  surveyor,  churchwardens,  or 
Ofcaneers  of  the  poor  shall  be  appointed,  then  such  other 
inhalntant  or  inhabitants  of  such  parish,  township,  of 
phee,  as  shall  be  thereto  required  by  an  order  in  writing 
made  by  the  justices,  on  application  to  them  by  the  trus- 
tees of  the  turnpike  road,  or  by  their  clerk  or  surveyor, 
md  respectively  delivered  to  such  churchwardens  or  over- 
leers,  or  inhabitant  or  inhabitants,  or  left  at  his  or  their 
Isst  or  usual  place  of  abode,  shall  deliver  or  cause  to  be 
ddivered  within  ten  days  afterwards  to  the  said  turnpike 
nrveyor,  or  to  his  place  of  abode,  true  and  perfect  lists 
in  writing  of  the  names  of  the  several  persons  who  within 
such  parish,  township,  or  place,  are  by  law  subject  and 
fiaUe  to  do  statute  work  for  that  year,  or  to  the  payment 
of  any  money  in  lieu  of  or  as  a  composition  for  such 
statute  work,  distinguishing  the  nature  of  the  work  to  be 
dcme,  whether  with  teams  or  draughts^  or  otherwise,  and 
also  the  amount  of  the  respective  sums  to  be  paid ;  which 
lists  shall  be  made  and  used,  and  dealt  with  in  the  manner 
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directed  by  the  s^d  recited  Act  (a)  and  thisAct;  and  thel 
statute  work  shall  be  ordered  and  adjudged  by  the  jus-l 
tices,  and  enforced  and  required  or  compounded  for, 
the  sante  way  as  if  the  said  lists  had    been  ntflde  i 
delivered  by   the  surveyor  of   the  highways  under  thd 
provisions  and   authorities  of  the  said  recited  Act  andj 
this  Act. 


Power  to  justices  to  transfer  the  statute  labour  fro 
turnpike  roads  to  other  highways. — By  Stat.  3  Geo.  1 
c,  126.  s,  109,  After  reciting  that  there  are  or  mayb 
turnpike  roads  in  such  a  state  and  condition  with  regai 
to  their  repairs  and  the  revenues  arising  upon  them,  thai 
the  statute  duty  required  to  be  performed  upon  the  sanufl 
maybe  in  the  whole  or  in  part  dispensed  with,  and  em- 
ployed more  advantageously  for  tlie  benefit  of  the  other 
public  highways   within   the  parish,   township,  or  place 
liable  to  the  performance  of  such  duty ; — It  is  enacted, 
that  it  shall  be  lawful  for  the  justices  of  the  peace  at  any 
Special  Sessions,  upon  application  to  them  made  by  the 
surveyor  of  the  highways,  or  by  any  two  inhabitants  of 
any  parish,  township  or  place,  to  summon  before  them 
the  clerk  and  surveyor  of  any  turnpike  road,  within  such 
parish,  township,  or  place  alleged  to  he  in  the  situaUon 
before  described,  and  then  and  there  to  produce  before 
them  a  state  of  the  revenues  and  debts  of  such  tumpika  J 
road,  and  for  such  justices  to  inquire  into  the  state  audi 
condition  of  the  repairs  thereof,  and  also  of  the  repaiiS'l 
of  such  other  highways : — And  if  it  shall  appear  to  thi 
said  justices,  upon  full  and  clear  evidence  that  the  whole 
or  any  part  of  such  statute  duty  may  be  conveniently  d 
pensed  with  fiom  sticli  turnpike  road,  without  endangei 


8TATUTB  DUTY   AND  COMPOSITION.  £48 

mg  the  tecinritiet  for  the  monies  advanced  upon  the  credit 
of  the  toDs  thereofi  and  that  such  statute  duty  is  wanted 
for  the  repairs  of  the  other  highways  within  such  parish, 
lownahip,  or  place,  then  and  in  that  case  it  shall  be  lawful 
for  the  aaid  juatioes  to  order  (a)  the  whole  or  part  of 
such  atatute  duty  to  be  performed  upon  the  highways, 
not  bdmg  turnpike,  within  such  parish,  township,  or  place, 
mider  the  direction  of  the  surveyor  thereof,  during  such 
linie  aa  to  them  shall  seem  reasonable ;  and  the  same  shall 
be  performed  accordingly. 

JPower  to  trustees  lo  compound  for  statute  duty, — By 
Siai,  S  Greo.  4>.  c.  126.  s.  105,  It  shall  be  lawful  for  the 
trustees  of  every  turnpike  road  to  compound  and  agree 
with  any  person,  bodies  politic  or  corporate,  for  the  re- 
peifB  of  statute  work  to  be  by  him,  her,  or  them  done  on 
auny  such  turnpike  road,  and  also  with  the  surveyor  or  sur- 
TeyoTB  of  the  highways  for  any  of  the  parishes,  hamlets, 
or  places  in  which  the  said  road  doth  or  shall  lie  and  be 
ntoate,  for  a  certain  sum  of  money,  by  the  year  or  other- 
wiae,  as  the  said  trustees  shall  think  reasonable,  in  lieu 
of  the  whole  or  any  part  of  the  statute  work  or  other 
work  to  be  by  all  or  any  of  the  said  inhabitants  and  occu- 
piers done  on  the  said  road ;  and  all  such  composition- 
money  shall  be  applied  for  the  purposes  of  such  turnpike 
road :— -And  every  such  surveyor  of  the  highways,  who 
ahall  pay  any  such  composition-money,  shall  be  reimbursed 
the  same,  in  like  manner  as  surveyors  of  the  highways 
are  by  the  laws  in  being  to  be  reimbursed  the  money  by 
them  laid  out  and  expended  in  buying  materials  for  the 
repairing  of  any  other  liighway  or  highways. 


(a)  See  Form  of  the  Order  and  Certificate  thereof,  Appendix,  Noa. 
LXXV.andLXXVI. 
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Fourthly:    As  to  the  regulations  for  the  Exaction 
of  ToU. 

The  imposition  of  toll,  to  be  applied  to  tiie  maintenance 
of  the  road,  is  the  revival  of  an  old  principle,  but  with 
Bome  difference  in  its  adaptation  to  practice.  Under  the 
ancient  system  of  tenures,  the  lord  nf  the  soil  frequently 
claimed  the  privilege  of  receiving  toll  fiom  all  who  tra- 
velled along  his  highway ; — nor  was  this  esteemed  a  mere 
bounty,  for  he  was  liable,  in  consideration  of  sncli  toll, 
to  keep  the  way  in  good  order;  and  in  some  countrieaj 
even  to  defend  the  passengers  from  depredation.  There' 
was  an  instance  in  France,  where  tlie  lord  was  fined,  for 
permitting  a  merchant  lo  be  robbed  upon  his  highway. 

The  amount  of  toll  to  be  paid  on  the  several  roads  is 
always  regulated  by  the  provisions  of  the  local  Act  which 
applies  to  each  particular  Trust.  But  under  this  and  the 
two  following  heads  will  be  arranged  all  the  provisions 
upon  this  subject,  which  are  contained  in  the  General 
Turnpike  Acts. 

Power  to  collect  lolU.—^y  Stat.  9  Geo.  i.  c.  "7.  s.  16, 
It  is  enacted.  That  it  shall  be  lawful  for  the  trustees  of 
any  turnpike  road,  or  any  person  appointed  or  continued 
to  be  appointed  collector  of  the  tolls  to  be  taken  by  virtue 
of  any  local  Turnpike  Act,  to  demand  and  take  every 
day,  {such  day,  for  the  purposes  of  all  local  Turnpike 
Acts,  being  computed  from  twelve  of  the  clock  at  nighC 
to  twelve  of  the  clock  of  the  next  succeeding  night,)  the 
several  and  respective  tolls  to  be  mentioned  in  any  such 
Act,  at  the  several  and  respective  toll-gates  and  turnpikea, 
or  side  bars  and  chains,  which  are  or  shall  be  continued 
or  erected  by  virtue  of  this  Act,  or  of  any  local  Turnpike 
Act,  in,  upon,  across,  or  on  the  sides  of  any  turnpike 
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nai,  or  any  part  or  parts  thereof;  and  which  tolls  or 
ftmis  of  money  shall  be  demanded  and  taken  as  aforesaid, 
before  any  horse,  cattle,  or  carriage  wliatsoever  shall  be 
permitted  to  pass  through  any  toll-gate  or  turnpike,  or 
jide  bar  or  chain : — And  the  tolls  or  sums  of  money,  to  be 
Itvied  and  collected  by  virtue  of  any  local  Turnpike  Act, 
lltall  be  and  the  same  arc  hereby  vested  in  the  trustees 
•f  such  Act  for  the  purposes  thereof,  in  manner  to  be 
ftereby  directed. 

ToU»  to  be  paid  upon  carrlagex  iijflxed  lo  others. — By 
Ao/.  3Geo.  4.  c.  126.  s.31.  After  reciting.  That  coaches, 
lariats,  chaises,  chairs,  carts,  and  other  carriages,  some- 
times pass  through  turnpike  gates  affixed,  tied,  or  secured 
Id  vaggons  or  carts,  and  horses  are  sometimes  sent  under 
the  charge  of  the  drivers  of  such  waggons  and  carts, 
•nd  are  fastened  thereto;  and  that  it  is  expedient  to  de- 
termine what  tolls  such  coaches,  chariots,  chaises,  chairs, 
carts,  and  other  carriages,  and  horses,  ought  to  pay  on 
^sing  through  such  gates; — It  is  enacted.  That  where 
by  any  Act  for  repairing  any  turnpike  road  no  toll  is  di- 
Rcled  to  be  taken  for  or  in  respect  of  any  coach,  chariot, 
chaise,  or  any  other  carriage  whatsoever,  with  fourwheels, 
passing  through  any  turnpike-gate  on  such  road,  affixed, 
tied,  or  secured  to  any  waggon  or  cart,  the  same  toll  and 
no  more  shall  be  demanded  and  taken  for  and  in  respect 
of  such  coach,  chariot,  chaise,  or  other  carriage,  as  if  the 
same  had  passed  through  drawn  by  two  horses;  and 
where  by  any  Act  for  repairing  any  turnpike  road  no  toll 
b  directed  to  be  taken  for  or  in  respect  of  any  chair,  cart, 
or  other  carriage  whatsoever,  with  two  wheels  only,  pass- 
ng  through  any  turnpike-gate  on  such  road,  so  affixed, 
tied,  or  secured  to  any  waggon  or  cart  as  aforesaid,  the 
•ame  toll  and  no  more  shall  be  demanded  and  taken  for 
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and  in  respect  of  such  chair,  cart,  or  other  carriage  witK 
two  wheels  only,  as  if  the  same  bad  passed  through  drawn 
by  one  horse  only;  and  where  any  horse  shall  be  fastened 
to,  but  not  used  in  drawing  any  waggon,  cart,  or  otba 
carriage,  such  horae  shall  not  be  liable  to  a  higher  uA 
than  a  single  horse ; — Provided  that  if  any  coach,  chariot^ 
chaise,  chair,  or  other  carriage  so  affixed,  tied,  or  secured 
to  any  waggon  or  cart,  shall  have  any  goods  conveyed 
therein,  other  than  the  harness  thereto  belonging  and 
such  articles  of  package  as  may  be  necessary  for  the 
protection  of  such  carriages,  the  same  shall  be  Hable 
to  double  the  toll  hereby  imposed. 

Two  oxen  lo  be  considered  as  one  horse. — By  Sect.  S8, 
In  all  carriages  wherein  oxen  or  neat  cattle  shall  be  used, 
two  oxen  or  neat  cattle  shall  be  considered  as  one  hors^ 
for  all  the  purposes  mentioned  in  this  Act,  or  any  par- 
dcular  Turnpike  Act,  with  respect  to  tolls  or  other 
things. 

Power  to  reduce  tolls.— By  Statute  S  Geo.  4:  c.  126L 
s.  43,  It  shall  be  liwful  for  the  trustees  appointed  in  and 
by  virtue  of  any  Act  of  Parliament  for  the  repairing  and 
amending  any  turnpike  roads,  in  case  no  power  or  ef- 
fectual power  should  be  given  to  them  under  the  Act  by 
which  they  are  appointed,  and  they  are  hereby empow. 
ered,  at  a  meeting  to  be  held  for  that  purpose,  (of  which 
one  calendar  month's  notice  shall  be  given  in  writing,  to 
be  affixed  on  all  turnpike-gates  which  shall  be  then  erected 
upon  such  roads,  and  in  some  public  newspapers  ciri 
lated  in  that  part  of  the  country,)  from  time  to  time 
lessen  and  reduce  (a)  all  or  any  of  the  tolls  granted  bj 
any  of  the  said  respective  Acts,  for  and  during  such 


(")' 
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11  tlie  smid  tnlitees  shall  think  proper;  and  afterwards, 
«t  any  meeting  to  be  held  as  aforesaid,  from  time  to  time, 
M  diey  ihall  see  occasion,  to  advance  all  or  any  of  the 
trib  so  Imened  to  any  sum  or  sums  of  money  not  exceed- 
the  laid  rates  granted  by  such  Acts  of  Parliament 
this  Act  respectively: — Provided  nevertheless,  that 
the  whole  mon^y  borrowed  on  the  credit  of  the 
tolb  granted  by  any  such  Act  shaQ  not  have  been  paid 
and  di8diai*ged,  no  such  tolls  shall  be  lessened  or  reduced 
wiAout  the  consent  of  the  person  or  persons  entitled  to 
five-iizths  of  the  money  remaining  due  upon  such  re- 
spective tolls. 

And  by  Section  44,  In  all  cases  where  the  trustees  of 
sny  turnpike  road  shall  reduce  or  advance  the  tolls  on 
d»  road  or  roads  for  which  they  shall  act,  such  redue- 
tbn  or  advance  shall  be  made  as  to  waggons,  carts,  and 
odier  carriages,  the  breadth  of  the  wheels  whereof  is  re- 
gulated by  this  Act,  with  reference  to  the  proportion  or 
lede  of  tolls  payable  on  such  waggons,  carts,  or  other 
Gtfriages,  according  to  the  breadth  of  the  wheels  thereof; 
(that  is  to  say),  the  trustees  making  the  reduction  or  ad- 
nnee,  shall  reduce  or  advance  the  toll  payable  on  the 
waggons,  carts,  or  other  such  carriages,  having  the  fellies 
of  the  wheels  thereof  of  the  breadth  of  six  inches,  and 
ihali  then  take  and  demand  double  or  other  proportions 
(ai  the  case  may  be)  of  such  reduced  or  advanced  tolls 
on  waggons,  carts,  or  other  carriages  having  the  fellies  of 
tbe  wheels  thereof  of  a  greater  or  less  breadth  than  six 
inches;  and  the  reduction  or  advance  of  tbe  proportion 
of  toll  to  be  payable  by  this  or  any  other  Act  in  respect 
of  the  breadth  of  wheels,  or  any  other  reduction  or  ad- 
vance of  tolls,  to  be  made  in  any  other  way  than  in  man* 
Der  aforesaid,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever. 
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Trustees  may  compound  for  tolU. — By  5'/n(.  4  Geo.  4. 
c-95.  8.13,  The  trustees  of  every  turnpike  road  may, 
and  they  are  hereby  empowered  from  lime  to  time,  aa 
they  shall  see  convenient,  to  compound  and  agree,  for 
any  term  not  exceeding  one  year  at  any  one  time,  with 
any  person  or  persons,  for  the  tolls  payable  for  any 
borses,  cattle,  or  beasts,  or  carriages  passing  through 
any  of  the  turnpikes  or  toll-gates  of  the  road  under  their 
care  and  management,  and  collected  and  taken  under 
the  authority  of  the  particular  Act  or  Acts,  in  execution 
of  which  the  trustees  making  such  composition  shall  act, 
or  of  the  recited  Act  or  this  Act  { a }. 

Power  to  continue,  or  erect,  or  discontinue  toll-gatei. — 
By  Stat.  9  Geo.  4.  c.  77.  b.  5,  It  shall  be  lawful  for  the 
trustees  of  any  turnpike  road,  and  they  are  hereby  au- 
thorized and  empowered,  to  continue  all  and  every  or  any 
of  the  toll-gates  or  toll-houEes  now  standing  or  being  in, 
upon,  or  across  any  such  turnpike  road,  or  on  the  sides 
thereof: — And  from  time  to  time,  at  any  special  meeting 
to  be  holden  for  that  purpose,  of  which  meeting  public 
notice  (i),  specifying  the  time  and  place  and  the  pur- 
pose thereof,  shall  have  been  given  in  some  newspaper 
published  or  circulated  in  the  county  or  counties  through 
'  which  any  such  turnpike  road  passes,  and  also  by  affixing 
a  copy  of  such  notice  on  all  the  turnpikes,  toll-gates,  or 
side-bars  (if  any)  which  shall  be  then  standing  on  such 
road,  fourteen  days  previously  to  such  meeting,  to  order 
and  direct,  by  some  order  in  writing  (c),  to  be  signed  by 
three  at  least  of  the  trustees  present  at  such  meeting,  that 
there  be  erected  and  built  in,  upon,  or  across  any  such 

(a)  ItiK  by  SGeo.  4.   c.  Itfi.  (i)  See  Funu,  A|i|iei«IU,  No. 

1.19,  IruMffH  ate  iirohilnlpd  tiuin  LXVII. 

cwii|iniiiiilinK  for  Uir  Lillt  rliiT^pd  (t)  Set   Form,  A |i|icnilU,  No. 

IWuv«-w.'iKlil.  LWIII. 
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fiipike  tomi,  or  any  part  thereof,  or  upon  the  sides 
ffcereo^  or  any  part  thereof,  when  and  where  they  shall 
jodge  necessary,  snch  and  so  many  toll-gates,  turnpikes, 
ade-ban,  and  chains,  with  toD-houses,  out-houses,  and 
oAer  comreniences  Aereto,  and  also  to  take  in  and  in- 
on  the  sides  of  such  road,  or  any  part  thereof, 
garden  spots  for  each  of  such  toll-houses,  not 
cueeediiig  one-eighth  of  a  statute  acre  to  each  toll-house, 
aa  die  said  trustees  shall  direct  or  appoint : — And  also 
dmSL  and  may,  from  time  to  time,  at  any  such  meeting, 
or  at  any  other  meeting  to  be  called  as  aforesaid,  and 
hy  aoch  order  as  aforesaid,  from  time  to  time  order  and 
iSnteet  any  of  such  toll-gates,  turnpikes,  side-bars,  and 
ehaina  to  be  taken  down  and  discontinued,  or  to  be  re- 
Mted  and  placed  elsewhere,  upon,  across,   or  on  the 
ades  of  such  road,   in  such  situations  as  to  them  the 
laid  trustees  may  appear  fit  or  eligible : — Provided  that 
aodring  in  this  Act  contained  shall  authorize  any  toll- 
gate,  turnpike,  side-bar,  or  chain  to  be  erected  or  built 
in  any  place  or  places  where  it  is  or  may  be  provided  by 
any  local  Turnpike  Act,  there  shall  be  no  turnpike,  toll- 
gate,  aide-bar,  or  chain  erected,  built,  or  placed. 

Justices  may  order  the  removal  of  unauthorized  toll- 
agates. — ^By  Stat.  3  Geo.  4.  c.  126.  s.  46,  If  the  trustees 
appointed  to  put  any  Act  made  for  the  repair  of  any  turn- 
jnke  road  into  execution,  shall  exceed  their  power  by 
erecting  or  continuing  any  gate  or  gates,  turnpike  or 
turnpikes,  where  they  have  not  any  power,  by  virtue  of 
any  Act  of  Parliament,  to  erect  such  gate  or  gates,  turn- 
{»ke,  or  turnpikes,  it  shall  be  lawful  for  the  justices  of 
the  peace,  for  the  limit  where  any  such  gate  or  gates, 
turnpike  or  turnpikes,  is  or  shall  be  erected  or  con- 
tinued, in  their  General  Quarter  Session  assembled,  upon 


!»B  REPAIR   OF   Tl/RNPIKE    ROADS. 

complatDt  of  such  excess  of  power  in  such  trustees,  nrfl 
summary  way  to  hear  aud  determine  whether  such  pow 
has  been  exceeded,  and  if  such  power  has  been 
ceeded,  to  order  the  sheriS'  of  the  county,  who  is  herelryJ 
authorized  and  required  to  execute  such  order,  to  i 
move  any  Euch  gate  or  gates,  turnpike  or  turnpikes. 

hampt  to  be  lighted  on  toll-houses. — By  Stat.  7  &fl 
Geo.  4.  c.  Si.  s.  6,  It  shall  be  lawful  for  the  trustees  t 
order  and  direct  one  or  more  lamp  or  lamps  to  be  placed  I 
and  erected  on  or  against  or  in  front  of  each  ar 
of  the  toll-houses  on  the  road;  and  also  to  order  i 
£rect  at  what  times  of  the  year,  and  during  what  hoi 
such  lamp  or  lamps,  or  any  of  them  sliall  be  kept  lighte 
And  all  and  every  the  collector  and  collectors  of  the  toBs 
on  such  road,  and  also  all  and  every  the  lessee  or  lessees 
thereof,  who  shall  neglect  or  omit  to  observe  and  fulfil 
the  order  of  the  said  trustees  in  respect  to  the  keejung 
and  lighting  of  such  lamp  or  lamps,  shall  forfeit  and  pay 
any  sum  not  exceeding  20s.  for  every  such  ne^ect  or 
omission : — And  in  case  any  person  shall  damage  or  in- 
jure any  lamp  or  lamps  to  be  placed  and  set  up  as  afore- 
said, or  extinguish  the  lights  therein,  such  person  shall 
forfeit  and  pay  any  sum  not  exceeding  40s.  for  every 
such  offence. 


Table  of  tolls,  and  tickets.— RyStal.  4Geo.  4.  c.  95. 
a.  28,  The  trustees  for  making  or  maintaining  any  ti 
pike  road  shall,  and  they  are  hereby  required  to  put  up,  I 
or  cause  to  be  put  up,  and  afterwards  to  be  continued,  i 
every  toll-gate  within  their  respective  districts,  a  tabi%  J 
painted  m  distinct  and  legible  black  letters  oo  a  boanlfl 
with  a  white  ground,  containing  at  the  top  thereof  dMI 
name  of  the  gate  at  which  the  same  shall   be  put   upil 
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I  a  Uat  of  all  die  tolls  payable  at  every  mich  gate, 
tatiogaishing  sererally  the  total  amount  of  tolia  payable 
tader  any  particular  Act  or  Acts,  and  this  and  the  said 
Mdted  Act  (a),  and  the  different  sorts  of  carriages  for 
riiich  they  ar«  to  be  paid,  where  there  shall  be  any  va- 
nation  therein,  and  slao  a  list  of  the  several  gates  which 
■hall  be  wholly  or  partially  cleared  by  the  payment  of  the 
toO  at  the  toll-gate  or  bar  where  such  (able  of  tolls  shall 
be  affixed : — And  the  said  trustees  shall  also  provide 
lidteCs  denoting  the  payment  of  toU,  and  on  such  several 
tidets  shall  be  specified  the  name  of  the  gate  at  which 
ibe  same  respectively  shall  be  delivered,  and  also  the 
nmea  of  the  several  gates  freed  by  such  payment,  one 
of  which  tickets  shall  be  delivered,  gratis,  to  the  person 
(•ying  the  toll ;  and  on  the  production  of  such  ticket  at 
ioy  gate  or  gates  therein  mentioned,  as  being  cleared  as 
iforesaid,  by  the  payment  of  the  toll  at  the  gate  where 
toA  ticket  was  delivered,  the  person  producing  the  same 
AM  pass  through  the  gate  or  gates  therein  mentioned, 
without  paying  any  further  or  additional  toll. 


Recovery  oftoU  bij  dUtress.—By  Stat.  S  Geo.  4-.  c.  136. 
B.  3i>,  If  any  person,  subject  or  liable  to  the  payment  of 
■ny  of  the  toD  or  tolls  under  and  by  virtue  of  this  or  any 
otfier  Act  of  Parliament  for  making,  repairing,  or  main- 
taining any  turnpike  road,  shall,  after  demand  thereof 
nade,  neglect  or  refuse  to  pay  the  same  or  any  part  or 
parts  thereof,  it  shall  be  lawfiil  for  the  person  or  per- 
SOttB  aathorized  or  appointed  to  collect  such  tolls,  by 
_^iiself  or  themselves,  or  taking  such  assistance  as  he 
:y  shall  think  necesaary,  to  adae  and  distrain  aay 


(9)  3 Geo.  *.  c  Itti. 
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htarae,  beast,  cattle,  carriage,  or  other  thing, 
respect  of  which  any  such  toll  is  imposed,  togethei  wit 
their  respective  bridles,  saddles,  gears,  harness,  or  a 
coutrements  (except  the  bridle  or  reins  of  any  horse  < 
other  beast,  separate  from  the  horse  or  beast),  or  ai 
carriage  in  respect  of  the  hoises  or  cattle  drawing  til 
carriage  on  which  such  toll  is  imposed,  or  any  of 
goods  or  chattels  of  the  person  or  persons  so  neglect^ 
or  refusing  to  pay ;  and  if  the  toll  or  any  part  tbereo 
so  neglected  or  refused  to  be  paid,  and  the  reasonabl 
charges  of  such  seizure  and  distress,  shall  not  bepu 
within  the  space  of  four  days  next  after  such  seizure  an 
distress  made,  the  person  or  persons  so  seizing  and  dii 
truning  may  sell  the  horse,  beast,  cattle,  carriages,  a 
things  so  seized  nnd  distrained,  or  a  sufficient  part  then 
of,  returning  the  overplus  of  the  money  to  arise  bysudj 
sale  (if  any),  and  what  shall  remain  unsold,  upon 
mand,  to  the  owner  thereof,  after  such  tolls,  and  tlM 
reasonable  charges  occasioned  by  such  seizure,  distress 
and  sale,  shall  be  deducted  (a). 

Justices  may  settle  dhputes  concerning  the  exacliM 
of  toll. — By  Section  40,  If  any  dispute  shall  happen 
arise  about  the  amount  of  the  tolls  due,  or  the  chargei 
of  making,  keeping,  or  selling  any  distress  made  fd 
non-payment  of  any  tolls,  it  shall  be  lawful  for  the  cot 
lector,  or  the  person  distraining,  to  retain  such  distress 
or  the  money  arising  from  the  sale  thereof  ( as  the  ca 
may  be ),  until  the  amount  of  the  tolls  due  and  t] 
charges  of  the  making,  keeping,  and  selling  the  distre: 


(s)  See    Peacock  v.    Harria,        although  he  may  hi 
10  East,  104,  at  to  lbs  primi  facir        giilarly  appoiutcil. 
lilU  of  tlie   t^oltectoT   to  recovpt. 
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if  aaoatamed  by  some  justice  of  the  peace  for  the 
^i^Dtjr,  diimaa,  or  place  wherein  the  turnpike  or  toll- 
p^,  Bt  which  the  toO  in  dispute  shall  be  payable^  shall 
fiftamy  be  situate,  who,  upon  application  made  to  him  for 
thm  purpose,  shall  examine  the  matter  on  the  oath  of  the 
parties  or  other  witness  or  witnesses  (which  oath  such  jus- 
Jte  ia  hereby  authorized  and  empowered  to  administer  ), 
jfaA  shall  determine  the  amount  of  the  tolls  due,  and  shall 
imid  such  costs  and  charges  to  either  party  as  to  the 
juatice  shaU  appear  right  and  proper: — All  which 
and  charges  shall  and  may  be  levied  and  recovered^ 
of  non-payment  thereof  forthwith,  by  distress  and 
.sple  of  the  goods  and  chattels  of  the  person  or  persons 
jp  awarded  or  directed  to  pay  the  same,  by  warrant 
jBder  the  hand  and  seal  of  such  justice,  rendering  the 
jpmplus  (if  any),  upon  demand,  after  deducting  the 
coats  and  charges  of  making  such  distress  and  sale,  to 
Ifae  person  or  persons  whose*  goods  and  chattels  shall 
have  been  so  distrained  and  sold. 

Penalty  far  evading  the  payment  of  toll. — By  Si^et.  41, 
If  any  person  shall,  with  any  horse,  cattle,  beast,  or  car- 
riage, go  off  or  pass  from  any  turnpike  road,  through  or 
over  any  land  or  ground  near  or  adjoining  thereto  (not 
being  a  public  highway,  and  such  person  not  being  the 
owner  or  occupier,  or  servant  or  one  of  the  family  of 
the  owner  or  occupier  of  such  land  or  ground ),  with 
intent  to  evade  the  payment  of  the  tolls  granted  by  any 
Act  of  Parliament;  or  if  any  owner  or  occupier  of  any 
such  land  or  ground  shall  knowingly  or  willingly  permit 
or  suffer  any  person  (except  as  aforesaid),  with  any 
horse,  cattle,  beast,  or  carriage  whatsoever,  to  go  or 
pass  through  or  over  such  land  or  ground,  with  intent 
to  evade   any  such   tolls ;  or  if  any  person  shall  give  or 
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receive  from  any  person  other  than  the  collectors  of  t 
tolls,  or  forge,  counterfeit,  or  alter,  any  note  or  ticke 
directed  to  be  given,  with  intent  to  evade  the  paymcfl 
of  the  tolls  or  any  part  thereof;  or  if  any  peraon  i 
fraudulently  or  forcibly  pass  through  any  such  toU-gi 
with  any  horse,  cattle,  beast,  or  carriage ;  or  shall  lea* 
apon  the  s^d  road  any  horse,  cattle,  beast,  or  carriag 
whatsoever,  hy  reason  whereof  the  payment  of  any  tot 
or  duties  shall  be  avoided  or  lessened  ;  or  shall  take  ol 
or  cause  to  be  taken  off,  any  horse  or  other  beast  I 
cattle  from  any  carriage,  either  before  or  after  havii 
passed  through  any  toll-gate,  or  having  passed  throng 
any  toll-gate  shall  afterwards  add  or  put  any  horse  t 
other  beast  to  any  such  carriage,  and  draw  thert 
upon  any  part  of  any  turnpike  road,  so  as  to  lucre 
the  number  of  horses  or  other  beasts  drawing  the  r 
carriage,  after  the  same  shall  have  passed  throu^  i 
toll-gate,  whereby  the  payment  of  all  or  any  of  the  li 
shall  or  may  be  evaded ;  or  if  any  person  shall  do  i 
other  act  whatever,  in  order  or  with  intent  to  evade  th 
payment  of  all  or  any  of  the  tolls,  and  whereby  the  s 
shall  be  evaded,  every  such  person  shall,  for  every  sue 
offence,  forfeit  any  sum  not  exceeding  S5. 

Regulafioas  for  tetftng  to  farm  the  tolls.  —  By 
3  Gfeo.  4.  c.  196.  s.  55,  It  shall  be  lawfiil  for  the  tmstw 
of  every  turnpike  road,  at  a  public  meeting,  to  let  I 
ixrm  the  tolls  of  the  several  gates  erected  upon  tb< 
respective  turnpike  road?,  in  the  manner  herein) 
mentioned,  although  no  express  power  shall  have 
given  by  any  Act  or  Acts  for  that  purpose : — And  when- 
ever any  tolls  shall  hereafter  be  let  to  farm  by  virtue  «f 
the  powers  given  by  this  or  any  other  Act  or  Acta  for 
that  purpose,  the  following  directions  shall  be  ubscrvoAj 


«i^ 
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iMi  K  to  9mj\  the  trustees  shall  cause  notice  (a)  to  be 
of  the  tfane  and  place  for  letting  the  same,  at  least 
flKMith  before  the  day  to  be  appointed  for  that  pur^ 
by  affixing  the  same  upon  every  toll-gate  belong- 
^to  such  turnpike  road,  and  also  by  insertion  thereof 
public  newspaper  circulated  in  that  part  of  the 
,  and  specifying  in  every  such  notice  the  sum 
the  said  tolls  produced  in  the  preceding  year,  clear 
rf  Ae  salary  for  collecting  the  same,  in  case  any  hired 
Biketor  was  appointed,  and  that  they  will  let  such  tolls 
If  notion  to  the  best  bidder,  on  hb  producing  suflScient 
MMiui  for  payment  of  the  money  monthly,  or  otherwise 
(fp  in  snch  notice  shall  be  specified ),  and  that  they  will 
liprt  up  at  the  sum  which  they  were  let  for  or  produced 
k  Ae  preceding  year,  clear  of  the  salary  of  the  col- 
bttor: — ^And  to  prevent  fraud  or  any  undue  preference 
■  Ae  letting  thereof,  the  trustees  are  hereby  required 
tlpiovide  a  glass,  with  so  much  sand  in  it  as  will  run 
tnm  one  end  of  it  to  the  other  in  one  minute,  which 
iuM,  at  the  time  of  letting  such  tolls,  shall  be  set  upon  a 
ttle^  and  immediately  after  every  bidding,  the  glass  shall 
kt  tamed,  and,  as  soon  as  the  sand  is  run  out,  it  shall 
k  turned  again,  and  so  for  three  times,  unless  some 
<Aer  bidding  intervenes ;  and  if  no  other  person  shall 
the  sand  shall  have  run  through  the  glass  three 
the  last  bidder  shall  be  the  farmer  or  renter  of 
At  said  tolls,  and  shall  forthwith  enter  into  a  proper 
^peement  for  the  taking  thereof,  and  paying  the  money 
itAe  times  specified  in  such  notice,  with  such  surety  or 
feieCies  for  payment  thereof,  and  under  such  conditions 
■d  in  such  manner  as  the  said  trustees  shall  think  fit : — 
Ijid  if  the  person  being  the  last  bidder  shall  not  forth- 
itfi  enter  into  such  agreement,  it  shall  be  lawful  to  put 


(a)  See  Forniy  AppiudU,  No.  LXIX. 
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up  the  said  tolls  again  immediately  for  another  biddei 
and  in  like  manner  to  continue  putting  up  the  sa 
a  bidder  shall  be  found  who  shall  enter  into  such  agi 
ment: — And  in  case  no  bidder  shall  offer,  or  in  case  t 
same  shall  not  he  let  at  such  auction,  it  shall  be  lam 
for  the  said   trustees  to  accept   a  private  tender  for  t1 
same,  and  to  demise  or  let  to  farm,  or  agree  to  demise 
or  let  to  farm,  all  or  any  of  sucli  tolls,  at  any  sum  not 
less  than  the  sum  at  or  for  which  they  shall  then  have 
been  last  let ;  or  the  i^aid  trustees  may  appoint  a  collecttxt  J 
of  such  tolls,  or  fix  some  future  day  for  the  letting  thereof! 
as  they  shall  judge  most  proper,  upon  giving  such  noticv  I 
thereof  as  aforesaid,  and  shall  and  may  in  that  case  pat  I 
them  up  at  such  sum  as  they  shall  think  {it : — And  if  tbe  1 
person  or  persona  who  shall  he  the  farmer  or  renter, 
collector  or  collectors  of  such  tolls  shall  lake  a  greater 
or  less  toll  from  any  person  or  persons  than  what  is  au- 
thorized or  directed   by  this  or  the  particular  Turnpike 
Act,  he  or  they  shall,  for  every  such  offence,  forfeit  the 
sum  of  £5,  and  the  said  agreement  for  renting  the  tolk 
shall,  if  the  said  trustees  sliall  think  fit  to  vacate  the  satnet  , 
become  and  be  null  and  void(a) : — Provided  always,  that  J 
at  all  such  Ictlings  the  trustees  shall  be  entitled  to  Ind  J 
for  the  tolls  so  to  be  let,  either  by  themselves  or  their  I 
clerk  or  treasurer,  or  any  other  person  by  them  autho-  I 
rized: — Provided  also  that  no  such  tolls  shall  he  demised  1 
or  teased  for  any  longer  term  than  three  years  at  »nf\ 


Though   the  forms    of  the  Act   have    not  been  Bini 
complied  with,  and  the  renter  is  illegally  appointed, 


(  »  )  See  ante,  p.  ith,  *■  to  (iT 
i:peclitigt  aiainit  coJleclom  lor  e 
loMioii.     BjlGeu.  i.  c,  93.  t.S 


^U 
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■qr  ]f«t  xecorer,  on  an  account  stated,  tolls  for  which 
ht  haa  given  credit ;  no  objection  being  made  by  the 
IniatWMy  and  the  party  to  whom  the  credit  was  given, 
kring  by  his  own  acts  acknowledged  the  state  of  the 
aoocynnt  (  a  )• 

By  Sua.  4  Geo.  4.  c  95.  s.  52,  It  shall  be  lawful  for 
tbe  tmstees  of  any  turnpike  road,  under  and  subject  to 
Ae  directions  and  provisions  of  Siai.  S  Geo.  4.  c.  126, 
and  this  Act,  to  let  to  farm,  or  agree  to  let  to  farm,  all 
or  any  part  of  the  tolls  of  the  several  gates  erected  upon 
Aeir  respective  roads,  and  all  or  any  of  the  said  gates, 
cither  together  and  in  one  lot,  or  by  parcels  and  in  se- 
veral lots;  and  in  case  the  said  trustees  shall  at  any 
time  let  to  farm  the  said  toUs  in  parcels  or  lots,  it  shall 
ht  lawful  for  the  said  trustees  to  put  up  each  such  parcel 
er  lot  at  such  sum  as  they  shall  think  fit. 

By  Section  53,  When  the  trustees  of  any  turnpike  road 
ahall  put  up  the  toUs  to  let  to  farm,  the  said  trustees  may, 
if  they  think  fit,  appoint  some  person  to  bid  for  the 
tame  on  their  account,  to  the  intent  that  such  tolls  may 
not  be  let  for  less  than  an  adequate  value. 

By  Section  54,  After  reciting,  that  in  some  situations 
a  toll-gate  or  bar,  belonging  to  trustees  of  one  road,  is 
placed  so  near  to  the  gate  or  bar  of  the  trustees  of  an- 
other road  as  to  be  inconvenient  to  the  respective  trusts 
and  to  the  public ;  It  is  enacted,  that  it  shall  be  lawful 
for  the  trustees  of  any  turnpike  road,  if  they  shall  agree 
thereto  at  any  public  meeting  to  be  holden  for  that  pur- 
pose, to  take  to  farm  the  tolls  payable  at  any  toll-gate 

n  '     -  • ■ '  ■ 

( d )  Peacock  v,  Harris,  10  East,  104. 


266  REPAIR   Of    TURNPIKE    ROADS. 

or  bar  of  any  other  road  adjoining  or  near  to  the  road' 
under  their  care  and  management ;  and  the  trust«eB  so 
farming  the  tolls  may  collect  and  receive  the  same,  or 
may  reduce  the  said  tolls  so  farmed,  or  may  discootiDti* 
the  same,  as  tliey  shall  see  fit. 

By  Stat.  S  Geo,  i.  c.  126.  s.  57,  All  contracts  and 
agreements  to  he  mwde  or  entered  into  for  the  farming  ( 
letting  the  lolls  of  any  turnpike  roads,  signed  by  tlia 
trustees  letting  such  tolls,  or  any  two  or  more  of  tlie 
or  by  their  clerk  or  treasurer,  and  the  lessee  or  farmei 
and  his  sureties,  of  such  tolls  respectively,  shall  be  goodi 
vahd,  and  elFectiial  to  all  intents  and  purposes,  notwith* 
standing  the  same  may  not  be  by  deed  or  under  teal. 

By  Section  58,  During  such  time  as  the  tolb  or  an^ 
part  or  parts  thereof  shall  be  leased  to  any  perso 
son  whomsoever,  it  shall  be  lawful  for  the  lessee  or  lessees* 
farmer  or  farmers  thereof,  or  such  other  person  or  per- 
sons as  he,  she,  or  tliey  shall,  by  writing  or  writings  undei 
his,  her,  their  hand  or  hands,  authorize  or  appoint,  ta 
demand  and  take  such  tolls  so  leased,  demised,  or  farmet^ 
and  to  use  all  such  means  and  methods  for  the  recovery 
thereof  in  case  of  non-payment  or  evasion,  as  any  col- 
lector of  such  tolls  appointed  under  or  by  virtue  of  any 
Act  of  Parliament  for  the  making  of  turnpike  roads,  of 
by  this  Act,  is  authorized  and  emjKiwered  to  use: — Am} 
such  lessee  or  lessees,  farmer  or  farmer,  or  other  person 
or  persons  as  aforesaid,  so  demanding  and  taking  sudi 
tolls,  shall  be  subject  to  the  hke  pains,  penalties  and  tun 
feitures,  and  shall  be  liable  to  the  like  actions  and  | 
cutions,  as  any  collector  of  such  tolls  appointed  by  Uic 
trustees  is  subject  or  liable  to. 
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Afthlt:  Am  to  extra  totts  in  respect  of  marrow  wkeeie, 

and  overHoeight. 

L  RegulatioBS  ae  to  the  breadth  of  the  wheels  of 

carriages. 

By  Aol*  8  Geo.  4.  c.  196.  s.  7,  It  is  enacted.  That 
fiom  and  after  the   1st  of  January,  1823,  the  trustees 
ippointed  by  virtue  and  under  the  authority  of  any  Act 
nade  or  to  be  made  for  making  or  maintaining  any  turn- 
pike road,  shall  and  they  are  hereby  required  to  demand 
and  take,  or  cause  to  be  demanded  and  taken,  for  every 
waggon,  wain,  cart,  or  other  such  carriage,  having  the 
fiffies  of  the  wheels  thereof  of  less  breadth  than  4)  inches 
at  die  bottom  or  soles  thereof,  or  for  the  horse  or  horses 
or  eatde  drawing  the  same,  one-half  more  than  toUs  which 
are  or  shall  be  payable  for  any  carriage  of  the  same  de- 
aciiption,  having  the  wheels  thereof  of  the  breadth  of  six 
indies ;  and  for  every  waggon,  wain,  cart,  or  other  such 
carnage,  having  the  fellies  of  the  wheels  thereof  of  the 
breadth  of  4|  inches,  and  less  than  six  inches  at  the 
bottom  or  soles  thereof,  or  for  the  horse  or  horses  or 
other  cattle  drawing  the  same,  one-fourth  more  than  the 
tolls  or  duties  which  are  or  shall  be  payable  on  any  car- 
riage of  the  like  description,  having  the  wheels  thereof 
of  the  breadth  of  six  inches,  by  any  Act  now  in  force,  or 
hereafter  to  be  passed,  for  making  or  maintaining  any 
turnpike  road,  before  any  such  waggon,  wain,  cart,  or 
(ydier  carriage  respectively,  shall  be  permitted  to  pass 
through  any  turnpike-gate  or  gates,  bar  or  bars,  where 
tolls  shall  be  payable  by  virtue  of  any  such  Acts. 

By  Section  9,  Where  any  waggon  or  cart  shaU  have 
the  sole  or  bottom  of  the  wheels  thereof  rolling  on  a  flat 
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surface,  and  the  nails  of  the  tire  of  such  wheels  counter- 
sunk and  be  ( a )  cylindrical,  ( that  is  to  say,)  of  the  same 
diameter  on  the  inside  next  the  carriage  as  on  the  outside, 
so  that  when  such  wheels  shall  be  rolling  on  a  flat  or 
level  surface,  the  whole  breadth  thereof  shall  bear  equally 
on  such  flat  or  level  surface,  and  shall  have  the  opposite 
ends  of  the  axle-trees  of  such  waggon,  cart,  or  odier 
carriage,  so  far  as  the  same  shall  be  inserted  into  the  re* 
spective  naves  of  the  wheels  thereof,  horizontal,  and  in 
the  continuance  of  one  straight  line,  without  forming  any 
angle  with  each  other,  and  in  each  pair  of  wheels  belong- 
ing to  such  carriage,  the  lower  parts,  when  resting  on  the 
ground,  shall  be  at  the  same  distance  iVom  each  other  as 
the  upper  parts  of  such  wheels,  it  shall  be  lawful  for  die 
trustees  of  any  turnpike  road,  at  a  general  meeting,  if 
they  shall  think  fit  so  to  do,  to  make  an  order  for  every 
such  waggon  and  cart  to  pass  through  any  toll  gate  or 
bar,  under  the  superintendence  of  the  trustees  making 
such  order,  upon  paying  only  so  much  of  the  tolls  and 
duties  as  shall  not  be  less  than  two-thirds  of  the  fiill  toll 
or  duty  payable  by  any  Turnpike  Act,  on  such  waggon, 
cart,  or  other  carriage,  and  the  horse  or  horses  or  cattle 
drawing  the  same. 


Power  to  measure  wheels;  and  penalty  on  drivers 
fusing. — By  Section  11,  It  shall  be  lawful  for  any  trustee 
of  any  turnpike  road,  and  for  every  collector  or  his 
deputy,  or  other  person  acting  by  or  under  the  authority 
of  the  trustees  of  any  turnpike  road,  or  of  their  lessee 
of  tolls,  to  measure  and  examine,  or  cause  to  be  measured 
and  examined,  the  breadth  and  construction  of  the  wheels 
of  every  waggon,  cart,  or  other  such  carriage  passing  on 

(  a  )  Sic. 
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tmh  tuTDfuke  road ;  such  measurement  and  examination 
to  take  place,  if  the  trustee,  or  other  authorized  persons 
Baking  the  same  shall  so  require,  previously  to  such 
nf/gom,  cart,  or  other  carriage  being  allowed  to  pass 
dnottgfa  any  toll-gate  or  bar  at  which  toll  shall  be  payable: 
And  if  any  owner  or  driver  of  any  such  waggon,  cart,  or 
afther  carriage,  shall  turn  or  drive  out  of  the  road,  in 
Oder  to  avoid  or  evade  the  measuring  of  the  wheels  of 
soch  waggon,   cart,  or  other  carriage,  or  if  any  such 
•wnerj  driver,  or  any  other  person,  shall  refuse  to  allow 
the  wheels  of  any  such  waggon,  cart,  or  other  carriage 
to  be  measured,  and  the  construction  thereof  examined, 
or  shall  attempt  to  pass  through  any  toll-gate  or  bar 
befiyre  such  measurement  and  examination  shall  be  made 
(the  same  having  being  required),  or  shall  in  any  way 
hinder  or  obstruct  any  such  trustee,  or  other  authorized 
penon,  in  making  such  measurement  and  examination, 
every  such  owner,  driver,  or  other  person  so  misbehaving 
shallf  for  every  such  offence,  forfeit  any  sum  not  exceed- 
h^  JE5: — And  it  shall  not  be  lawful  for  any  such  waggon, 
cart,  or  other  carriage,  not  permitted  to  be  measured  or 
examined  as  aforesaid,  to  pass  along  any  turnpike  road : 
And  if  any  collector  or  his  deputy,  or  any  other  person 
app<Hnted  to  collect  the  tolls,   shall  allow  the  same  to 
pass  before  such  measurement  and  examination  shall  be 
made  (the  same  having  been  required),  every  collector, 
deputy,   or  other  person  shall,  for  every  such  offence, 
forfeit  any  sum  not  exceeding  £5, 

Exemptions  from  such  additional  toU. — By  Statute 
4  Geo.  4.  c.  95.  s.  19,  Nothing  in  Stat.  3  Geo.  4.  c.  IS6. 
or  this  Act  contained,  relating  to  the  breadth  of  the 
wheels  of  carriages,  or  to  the  regulations  of  weight,  or 
to  the  tolls  payable  in  respect  of  the  wheels,  or  of  the 
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ireigbt  of  carriages,  shall  estend  or  be  construed  to  t 
tend  to  any  chaise  marine,  coach,  landau,  berlin,  barouche,  I 
phaeton,  sociable,  chariot,  calash,  hearse,  break,  chaiac 
curricle,  gig,  chair,  or  taxed  cart,  or  any  cart  not  drawn 
by  more  thaa  one  horse  or  two  oxen. 


As  to  tie  scale  of  tolls   under  prior  enactment*,  or 
tocalActa.~By  Stat.  4Geo.  4.  c.  95.  b.  5,  It  is  enacted, 
That  wherfl  the  trustees  of  any  turnpike  road  shall  not, 
previously  to  the  passing  of  •Slat.  3  Geo.  4.  c.  126,  hare 
taken  and  collected,   on  the  road  under  their  care  and 
management,  the  additional  tolls  on  waggons,  wains,  cart^, 
or  carriages,  having  the   wheels  thereof  of  less  breadAl 
or  gauge  than  sis  inches  from  side  to  side  at  the  bottont 
or  sole  thereof,  and  on  the   horses   or  beasts  of  draugl 
drawing  the  same,  directed  to  be  taken  and  collected 
Slat.  13  Geo.  3.  c.  S4,  and  the  particular  or  local  Act 
Acts  of  Parliament,  in  execution  whereof  the  said  trustc 
shall  act,  shall  nut  have  provided  a  scale  of  tolls  ap{! 
cable  to  the  road  under  their  care  and  management,  su 
trustees  shall,  from    and    after  the    1st  day  of  JaDU» 
lS24f,  continue  to  take,  coUect,  and  receive,   for  evt 
waggon,  wain,  cart,  or  other  such  carriage,  having  t 
fellies  of  the  wheels  thereof  of  less  breadth  or  gauge  th 
4J  inches  from  side  to  side  at  the  bottom  or  sole  there 
or  for  the  horsea  or  beasts  of  draught  drawing  the  sen 
tlie  same  tolls  as  are  in  and  by  such  particular  or  im 
Act  or  Acts  payable  in  respect  of  such  waggons,  wall 
carts,  or  other  such  carriages ;  and  for  every  waggon,  vn 
cart,   or  other  such  carriage,  having  the  fellies  of  I 
wheels  thereof  of  the  breadth  or  gauge  of  4^  inches,  a 
less  than  six  inches  at  the  bottom  or  soles  thereof,  or  I 
the  horses  or  beasts  of  draught  drawing  the  same,  m 
sixth  less  than  the  tolls  which  arc  or  shall  be  payable  I 
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lb  Mme;  and  tx  everj  waggoo,  wain,  cart,  or  other 
ladi  cairiage  having  the  fieUiea  of  the  wheels  thereof  of 
the  breadth  of  six  inchet  or  upwards  at  the  bottom  or 
sska  thereof,  or  for  the  horse  or  horses  drawing  the 
itBiie,  one-third  less  than  the  toUs  or  doties  wUdi  are 
or  shaD  be  payahk  for  the  same  by  any  Act  or  Acts  of 
FariiamenI  made  fiir  making,  repairing,  or  maintaining 
asy  tampike  road. 

By  Seeiiom  6,  Where  any  particular  Act  or  Acts  of 
Fnliament  now  in  force,  for  the  making,  repairing,  or 
■ainfnining  any  turnpike  road,  shall  direct  a  higher  or 
kvar  rate  of  toll  or  tolls  to  be  collected  and  taken  on  any 
wain,  cart,  or  other  such  carriage,  or  on  the 
or  horses  drawing  the  same,  regulated  by  or  in 
saspcct  of  the  greater  or  lesser  breadth  of  the  wheels 
of  anch  waggon,  wain,  cart,  or  other  such  carriage,  and 
where,  in  addition  to  the  tolls  received  under  such  par- 
ticular Act  or  Acts,  the  additional  tolls  in  respect  of  the 
breadth  of  wheeb  authorised  to  be  taken  by  StiUtiie 
13  Geo.  3.  c.  84,  shall  not  have  been  collected  and  im- 
posed, it  shall  be  lawful  for  the  trustees,  acting  in  exe- 
cution of  any  such  particular  Act  or  Acts  of  Parliament 
fiom  and  after  the  Ist  day  of  January,  1824,  to  continue 
to  collect  the  tolls  directed  to  be  taken  under  the  powers 
and  provisions  of  such  Act  or  Acts  of  Parliament,  in  eze- 
ontion  whereof  they  shall  act,  and  they  shall  not  impose 
die  additional  tolls  authorized  and  required  to  be  levied 
fay  the  said  recited  Act  (3  Greo.  4.  c.  126)  on  waggons, 
wains,  carts,  or  other  such  carriages,  having  the  fellies  of 
the  wheels  thereof  of  less  breadth  than  six  inches. 

As  to  where  tie  tolls  are  in  tie  hands  of  lessees.^By 
Sect.  7,  It  is  provided,  That  in  every  case  where  the  tolls 
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wei^t  of  carriages,  shall  extend  or  be  construed  to  c 
tend  to  any  chaise  marine,  coach,  landau,  berlin,  baroucha 
phaeton,  sociable,  chariot,  calash,  Iiearse,  break,  chaiat 
curricle,  gig,  chair,  or  taxed  cart,  or  any  cart  not  drawn 
by  more  than  one  horse  or  two  oxen. 


As  to  the  scale  of  tolls   under  prior  enactmentx,  or 
local  Acts. — By  Stat.  4  Geo.  4.  c.  95.  s.  3,  It  is  enacted, 
That  where  the  trustees  of  any  turnpike  road  shall  not, 
previously  to  the  passing  of  Slat.  3  Geo.  4.  c.  126,  have 
taken  and  collected,   on  the  road  under  their  care  and 
manageinent,  the  additional  tolls  on  waggons,  wains,  carts, 
or  carriages,  having  the   wheels  thereof  of  less  breadth 
or  gauge  than  six  inches  from  siile  to  side  at  the  bottom 
or  sole  thereof,  and  on  the  horses  or  beasts  of  draugbC  | 
drawing  the  same,  directed  to  be  taken  and  collected  hji  I 
Stat.  ISGen.S.  c.  h4;  and  the  particular  or  local  Act  or 
Acts  of  Parliament,  in  execution  whereof  the  said  trustees 
shall  act,  shall  not  have  provided  a  scale  of  tolls  appli- 
cable to  the  road  under  their  care  and  management,  such 
trusteCB  shall,  from    and    after  the    lat  day  of  January, 
1824s  continue  to  take,  collect,  and  receive,   for  every 
waggon,  wain,  cart,  or  other  such  carriage,  haviag  1 
fellies  of  the  wheels  thereof  of  less  breadth  or  gauge  thi 
4^  inches  from  side  to  side  at  the  bottom  or  sole  thei 
or  for  the  horses  or  beasts  of  draught  drawing  the  san 
the  same  tolls  as  are   in   and   by  such  particular  o 
Act  or  Acts  payable  in  respect  of  such  waggons, 
carts,  or  other  such  carriages ;  and  for  every  waggon,  wain,  I 
cart,   or   other  such  carnage,  having  the  fellies  of  flwj 
wheels  thereof  of  the  breadth  or  gauge  of  44  inches,  t 
less  than  six  inches  at  the  bottom  or  soles  thereof,  or  I 
the  horses  or  beasts  of  draught  drawing  the  same, 
sixth  less  than  the  tolls  which  arc  or  shall  be  payable  I 
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Sm  aanei  and  Sat  every  waggon,  wain,  cart,  or  other 
iBch  carriage  having  the  fellies  of  the  wheels  thereof  of 
the  breadth  of  six  inches  or  upwards  at  the  bottom  or 
sslea  thereof,  or  for  the  horse  or  horses  drawing  the 
same,  one-third  less  than  the  tolb  or  duties  wUdi  are 
or  ahall  be  payahle  for  the  same  by  any  Act  or  Acts  of 
Fnlianienl  made  fiir  making,  repairing,  or  maintaining 
asy  turnpike  road« 

By  Section  6,  Where  any  particular  Act  or  Acts  of 
Fuliament  now  in  force,  for  the  making,  repairing,  or 
maintaining  any  turnpike  road,  shall  direct  a  higher  or 
lower  rate  of  toll  or  tolls  to  be  collected  and  taken  on  any 
waggon,  wain,  cart,  or  other  such  carriage,  or  on  the 
hone  or  horses  drawing  the  same,  regulated  by  or  in 
asqpect  of  the  greater  or  lesser  breadth  of  the  wheeb 
of  such  waggon,  wain,  cart,  or  other  such  carriage,  and 
where,  in  addition  to  the  tolls  received  under  such  par- 
ticular Act  or  Acts,  the  additional  tolls  in  respect  of  the 
breadth  of  wheels  authorised  to  be  taken  by  Statute 
13  Geo.  3.  c.  84,  shall  not  have  been  collected  and  im- 
posed, it  shall  be  lawful  for  the  trustees,  acting  in  exe- 
cation  of  any  such  particular  Act  or  Acts  of  Parliament 
fipom  and  after  the  Ist  day  of  January,  1824,  to  continue 
to  collect  the  tolb  directed  to  be  taken  under  the  powers 
and  provisions  of  such  Act  or  Acts  of  Parliament,  in  exe- 
cution whereof  they  shall  act,  and  they  shall  not  impose 
die  additional  tolls  authorized  and  required  to  be  levied 
fay  the  said  recited  Act  (3  Geo.  4.  c.  126)  on  waggons, 
n^ains,  carts,  or  other  such  carriages,  having  the  fellies  of 
die  wheels  thereof  of  less  breadth  than  six  inches. 

Am  to  where  tie  tolls  are  in  the  hands  of  lessees. — By 
Sect.  7,  It  is  provided.  That  in  every  case  where  the  tolls 
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By  Seel.  13,  To  every  caravan  or  otbcr  four-wheeleef 
carriage  used  for  the  conveyance  of  goods,  and  built  and 
constructed  with  springs,  shall  be  allowed  the  weighW 
following;  that  is  to  say,  for  every  such  carriages  tons 
15  cwt.  in  winter,  and  i  tons  5  cwt.  in  summer. 

By  Sect.  14,  To  each  and  every  dray  with  two  wheeb 
of  not  lees  than  4^  indies  in  breadtJi,  and  drawn  by  not 
more  tban  three  horses,  and  used  in  London,  or  within 
the  bills  of  mortality,  tbere  shall  be  allowed  at  all  times 
of  the  year,  together  with  the  loading  of  such  dray,  th* 
full  weight  of  9  tons  l(i  cwt.;  any  thing  in  this  Act  c 
any  Act,  &c.  to  the  contrary  notwithstanding. 

By  Sect.  15,  It  shall  be  lawful  for  all  trustees  appoints 
by  or  under  any  Act  or  Acts  of  Parliament,  for  the  making 
or  maintaining  of  any  turnpike  road,  or  for  any  person  oi 
persons  authorized  by  them,  and  they  are  hereby  empoir* 
ered  and  required  to  receive,  take,  and  demand,  over  a 
above  the  tolls  pay&ble  by  any  Act  or  Acts  of  Paritameill 
now  in  force  or  hereafter  to  be  pasaed,  the  following  sum* 
of  money  as  additional  toll  for  every  hundred  weight, 
11!j  lbs.  to  the  hundred,  which  any  waggon,  cart,  or  lAhei 
such  carriage,  together  with  the  loading  thereof,  shal 
weigh  at  any  weighing  engine,  over  and  above  the  weig)ini 
hereinbefore  allowed  to  each  of  them  respectively;  (tbaC 
ie  to  say)  for  the  first  and  second  hundred  of  such  fl 
weight,  the  sum  of  3d.  for  each  hundred  ;  for  every  bon-^ 
dred  of  such  overweight,  above  two  hundred  and  not  exA 
ceeding  five  hundred,  the  sum  of  6f/. ;  for  every  hundml 
of  such  overweight,  above  five  hundred  and  not  exceeding 
ten  hundred,  the  sum  of  2s.  Gd.;  and  for  every  hundred 
of  such  overweight  exceeding  ten  hundred,  the  sum  of 
5s.: — Which  said  additional  sums  or  tolls  hereby  granted 
and  made  payable  at  any  weigliing  engine,  shall  and  may 
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k  fcfKcP  snd  vecotvred^  m  any  of  tbit  cmbcs  aferoiiMy 
fi  meh  manner  as  any  oAer  toll  or  duty,  payabk  on  die 
nad  on  which  any  such  weighmg  engine  shall  be  erected^ 
k  cft  shall  be  bylaw  to  be  levied  and  recovered;  and 
Ae  monies  arising  therefrom  diall  be  appSed  to  the  re- 
pairB  of  the  turnpike  road  on  which  the  same  shall  be 
neoTered(a). 

No  eompontum  to  be  made  for  ioO»  far  oper-weighi. — 
By  Siai.  S  Geo.  4.  c.  186.  s.  19,  It  shall  not  be  lawfhl 
ht  the  trustees  of  any  turnpike  road,  their  lessee  or 
lessees,  collector  or  collectors,  or  other  officers,  to  make 
my  composition  for  any  additional  toOs  or  duties  for  or  in 
lespect  of  the  over-weight,  or  in  any  other  manner  as  to 
die  weight  which  any  waggon,  wain,  cart,  or  carriage  shaD 
cany  or  weigh,  any  law  to  the  contrary  thereof  notwith- 
taiAng;  but  every  contract  and  agreement  for  such  com- 
position for  over-weight  shall  be  null  and  void  to  all  intents 
md  purposes  whatsoever;  and  every  lessee,  collector,  or 
cAier  officer  entering  into  or  agreeing  to  any  such  com- 
pontion,  and  every  person  or  persons  with  whom  any  such 
cooiposition  or  agreement  shall  be  made  or  entered  into^ 
Aall,  for  every  such  composition  or  agreement,  and  for 
eveiy  abatement  of  the  toll  for  over- weight,  in  conse- 
quence thereof,  forfeit  the  sum  of  ^50,  to  any  person 
or  persons  suing  for  the  same  (6). 

P&wer  to  reduce  the  tolls  for  over-weight  within  ten 
mSes  of  London. — By  Stat.  4  Geo.  4.  c.  95.  s.  20,  The 


(«)  By  4  Geo.  4.  c.  95.  ».  B  &  tcmponiry  in  their  operttion. 

^.  pramwn  is  wutAt  ftr  the  caie  (  6  )  See  pott,  p.  t99,  et  8e<|.  as 

0f  toUi  beiDg  10  the  hands  of  les-  to  the  exemptions  from  payment 

lees,  at  the  passing  of  tlie  Act.  of  toll  for  over* weight. 

These  clauses  are,  however,  merely 

u  o 
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authomed  and  empowered  to  be  taken  on  any  turnpike 
road  shall  be  in  the  hands  of  the  trustees  of  such  road,  and 
not  leased  or  let  to  farm,  but  collected  on  their  account, 
the  trustees  of  such  road  shall,  in  case  such  tolls  were 
increased  by  the  provisions  of  the  said  recited  Act,  within 
fourteen  days  afVer  the  passing  of  this  Act,  reduce  the 
said  tolls,  and  fix  the  amount  thereof  according  to  the 
provisions  of  this  Act: — And  in  case  the  tolls  collected 
and  taken  on  any  turnpike  road  shall  be  leased  and  let  to 
farm,  it  shall  be  lawful  for  the  trustees  of  such  road  to  , 
compound  and  agi'ee  with  the  farmer  or  lessee  of  the  said 
tolls  for  reducing  the  same,  and  fixing  the  amount  there- 
of according  to  the  provisions  of  this  Act : — And  in  each 
of  the  said  cases,  the  provisions  of  this  Act  with  regard 
to  tolls  hereinbefore  next  mentioned,  shall  then  commence 
and  take  effect  at  the  time  of  such  reduction,  and  shall 
Dot  be  postponed  to  the  said  1st  day  of  January,  1834. 


II.  As  to  the  weights  of  carriages. 

By  Stat.  3  Geo.  4.  c.  126.  s.  12,  For  regulating  the 
weights  to  be  allowed  to  waggons,  wains,  carts,  and  other 
carriages.  It  is  enacted.  That  the  weiglits  hereafter  next 
specified  (a )  shall  be  allowed  to  every  waggon,  wain* 
cart,  or  other  such  carriage ;  ( that  is  to  say,)  To  every 
waggon,  wain,  or  other  four-wheeled  carrage,  having  the 
fellies  of  the  wheels  thereof  of  the  breadth  of  nine  inches 
at  the  bottom  or  soles  thereof,  together  with  the  loading 
of  such  carriage,  6  tons  10  cwt.  in  summer,  and  6  tons  in 
winter  ;  to  every  cart  or  other  such  two-wheeled  carriagei 
having  the  felhes  of  the  wheels  thereof  of  the  like  breadth,. 
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iDgedier  mth  the  loading  of  such  carriage,  S  tons  10  cwt. 
k  mBuner,  and  S  tons  in  winter ; — to  every  waggon,  wain, 
ir  otfier  sudi  four-wheeled  carriage,  having  the  fellies  of 
the  wheels  iheieof  of  the  breadth  of  six  inches,  and  less 
than  nine  inches  at  the  bottom  or  soles  thereof,  together 
vidi  the  loading  of  such  carriage,   4  tons  15  cwt.  in 
UMirtPTi  and  4  tons  5  cwt  in  winter ; — to  every  cart  or 
idler  soch  two-wheeled  carriage,  having  the  fellies  of 
the  wheels  of  the  breadth  hst-mentioned  at  the  bottom 
•r  floles  thereof  together  with  the  loading  of  such  last- 
BSDtioiied  carriage,  3  tons  in  summer,  and  2  tons  15  cwt. 
b  winter ; — to  every  waggon,  wain,  or  other  such  four- 
wheeled  carriage,  having  the  fellies  of  the  wheels  thereof 
of  die  breadth  of  4^  inches,  and  less  than  6  inches  at  the 
bottom  or  soles  thereof,  together  ^ith  the  loading  of  such 
eaniage,  4  tolls  5  cwt.  in  summer,  and  3  tons  15  cwt.  in 
winter;-— to  every  cart  or  other  such  two-wheeled  carriage, 
baving  the  fellies  of  the  wheels  thereof  of  the  breadth 
kst-mentioned  at  the  bottom  or  soles  thereof,  together 
widi  the  loading  of  such  carriage,  2  tons  12  cwt.  in  summer, 
and  2  tons  7  cwt*  in  winter; — to  every  waggon,  wain,  or 
odier  such  four-wheeled  carriage,  having  the  fellies  of 
the  wheels  thereof  of  a  less  breadth  than  4}  inches  at  the 
bottom  or  soles  thereof  together  with  the  loading  of  such 
carriage,  3  tons  15  cwt.  in  summer,  and  3  tons  5  cwt.  in 
winter ; — to  every  cart  or  other  such  two-wheeled  carriage, 
baring  the  fellies  of  the  wheels  thereof  of  the  breadth 
last-mendoned,   together  with  the  loading  of  such  car- 
riage,   1  ton   15  cwt.  in  summer,  and   1  ton  10  cwt.  in 
winter:— And  for  the  several  purposes  of  diis  Act   it 
shall  be  deemed  summer   from  the  1st  day  of  May  to 
die  31st  day  of  October,  both  days  inclusive;  and  winter 
from  the  Ist  day  of  November  to  the  30th  day  of  April, 
both  days  inclusive. 

s 


278 


BBPAIIt    OF   TURNPIKE   ROADS. 


proper  for  the  weighing  of  waggons  or  carriages  c 
ing  any  goods  or  merchandize  whatsoever  j — And  by  noti 
on  a  board  for  that  purpose,  to  be  put  up  at  every  s 
weighing  machine,  to  order  and  direct  all  and  every  sud 
waggons  or  carriages  which  shall  come  with  100  yards  i 
any  crane,  machine,  or  engine,  to  be  weighed,  togettM 
with  the  loading  thereof. 

Carriages,  §c.  to  be  weighed. — By  Section  22, 
keeper  of  every  toll-gate  or  bar,  where  any  weighing  i 
gine  shall  be  erected,  or  any  other  person  appointed  or  i 
he  appointed  by  the  trustees,  or  by  their  lessee  or  lesse 
to  the  care  of  such  weighing  engine,  shall  and  is  here 
required  to  weigh  all  such  waggons,  carts,  and  other  e 
riages  liable  to  be  weighed,  which  shall  pass  loadd 
through  auch  gates  or  bars  respectively,  and  which  1 
shall  believe  to  carry  greater  weights  than  are  allowed  4 
pass  without  pajing  the  said  additional  toll: — And  if  i 
collector  or  person  so  appointed  sliiiU  permit  any  b^ 
waggon,  cart,  or  other  carriage  to  pass  by  or  tfarott 
any  such  toll-gate  with  greater  weights  than  are  hei 
allowed,  without  weighing  the  same  and  receiving  e 
additional  tolls,  he  shall,  for  every  auch  offence,  foHe 
tlie  sum  of  £5: — And  if  the  owner  or  driver  of  any  w 
gon,  cart,  or  other  carriage,  shall  refuse  to  allow  1 
same  to  be  weighed,  or  shall  resist  any  g»te-keeper  i 
toll-collector  in  weighing  the  same,  every  owner  or  drt*^ 
so  offending  shall  forfeit  any  sum  not  exceeding  £5. 

Power  to  trustees  and  surveyor  to  eaute  carriages, 
to  return  to  be  weighed. — By  Section  23,   fn  order 
detect  the  said  collector  or  receiver  in  any  fraudulent 
trivance  or  neglect  of  duly  in  the  matters  aforesaid,  It 
enacted.  That  it  shall  be  lawful  for  any  trustee,  or 
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^  ewerf  tnmpika  wtmd,  if  he  sball  auapect  any  such 
or  neglect,  %o  cmiae  any  waggon,  cart,  or  other 
whidi  AmBl  have  passed  through  any  toll-gate 
any  weighing  engine  shall  be  erected,  and  shall 
paasfid  above  SOO  yards  beyond  such  toll-gate, 
to  audi  weighing  engine,  and  be  there  weighed, 
the  loading  which  passed  through  such  toll-gate,  in 
At  pscwiM'Jf.  of  sodh  trustee  or  surveyor,  upon  requiring 
At  driver  thereof  to  drive  such  carriage  back  to  such 
engine,  and  upon  paying  or  tendering  to  him 
of  1«.  for  so  doing;  which  sum  of  Is.  shall  be 
to  the  person  paying  the  same,  if  upon  weighing 
and  the  loading  thereof  it  shall  be  found 
the  weight  hereby  allowed. 


And  by  Sect.  24,  For  the  better  enforcing  the  authority 
tf  dns  Act,  it  is  enacted.  That  the  surveyors  of  every 
road  shall,  and  they  are  hereby  authorized  and 
to  make  convenient  places  for  turning  such  car- 
upon  every  such  turnpike  road,  where  any  weigh- 
shall  be  erected,  within  300  yards  of  such  toll- 
|Bte,  on  each  side  thereof,  if  the  ground  will  admit  of 
Ae  same: — And  if  the  driver  of  any  such  carriage  being 
IP  requested  to  return  with  his  carriage  to  such  weighing 
cilgine,  shall  neglect  or  refuse  so  to  do,  he  shall  forfeit 
any  turn  not  exceeding  £5 ;  and  it  shall  be  lawful  for  any 
officer  or  other  person  or  persons  being  then  pre- 
apon  such  neglect  or  refusal,  to  drive  and  take  such 
enriage  back  to  such  weighing  engine,  in  order  to  be 
woi^ied  as  aforesaid. 

AJ^cimmg  trusU  may  erect  mutual  weighimg  engimes. — 
By  Section  35,  When  two  or  more  turnpike  roads  meet 
at  or  near  the  same  place,  it  shall  be  lawfid  for  the  trus- 
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proper  for  the  weighing  of  waggons  or  carriages  convi 
ing  any  goods  or  merchandize  whalsoever ; — And  by  noti< 
on  a  board  for  that  purpose,  to  be  put  up  at  every 
weighing  machine,  to  order  and  direct  all  and  every  su) 
waggons  or  carriages  which  ahall  come  with  100  yards 
any  crane,  machine,  or  engine,  to  be  weighed,  togetl 
with  the  loading  thereof. 


Carriages,  Sfc.  to  be  weighed. — By  Section  2S, 
keeper  of  every  toll-gate  or  bar,  where  any  weighing  i 
gine  shall  be  erected,  or  any  other  person  appointed  of  i 
be  appointed  by  the  trustees,  or  by  their  lessee  or  lessei 
to  the  care  of  such  weighing  engine,  shall  and  is  here 
required  to  weigh  all  such  waggons,  carts,  and  other  e 
riages  liable  to  be  weighed,  which  shall  pass  loadtj 
through  such  gates  or  bars  respectively,  and  which  1 
shall  believe  to  carry  greater  weiglits  than  are  allowed  1 
pass  without  paying  the  said  additional  toll: — And  if  al^ 
collector  or  person  bo  appointed  shall  permit  any  Biieft 
waggon,  cart,  or  other  carriage  to  pass  by  or  throu^ 
any  such  toll-gate  with  greater  weights  than  are  herebj^ 
allowed,  without  weighing  the  same  and  receiving  eticC 
additional  tolls,  he  shall,  for  every  such  offence,  forfeit 
die  sum  of  £5: — And  if  the  owner  or  driver  of  any  ing' 
gon,  cart,  or  other  carriage,  shall  refuse  to  ^ow  th^ 
tame  to  be  weighed,  or  shall  resist  any  gate-keeper  i 
toll-collector  in  weighing  the  same,  every  owner  or  drivi 
80  offending  shall  forfeit  any  sum  not  exceeding  £5. 

Power  to  trustees  and  surveyor  to  cause  carriages, 
to  return  to  be  weighed. — By  Section  US,   in  order 
detect  the  said  collector  or  receiver  in  any  fraudulent 
trivance  or  neglect  of  duty  in  the  matters  aforesaid.  It 
enacted,  That  it  shall  be  lawful  for  any  trustee,  or  si 
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isfor  of  ofeiy  tmnpiko  nMd»  if  he  sball  auapect  any  such 
or  neglocty  %o  cmiae  any  waggon,  cartj  or  other 
t,  which  shall  have  passed  through  any  toU-gate 
any  weigfafaig  engine  shall  be  erected,  and  shall 
Wtt  han^  passffid.  above  SOO  yards  beyond  such  toU-gate, 
toxsten  toaoefa  weighing  engine,  and  be  there  weighed, 
ygith  the  hiading  which  passed  through  such  toll-gate,  in 
ihe  pceaenoe  of  sodh  trustee  or  surveyor,  upon  requiring 
ihe  driver  thereof  to  drive  such  carriage  back  to  such 
irighing  engine,  and  upon  paying  or  tendering  to  him 
Aesom  of  Is.  for  so  doing;  which  sum  of  Is.  shall  be 
letened  to  the  person  paying  the  same,  if  upon  weighing 
mdi  carriage  and  the  loading  thereof  it  shall  be  found 
the  weight  hereby  allowed. 


And  by  Sect.  24,  For  the  better  enforcing  the  authority 
tf  diis  Act,  it  is  enacted,  That  the  surveyors  of  every 
flrapike  road  shall,  and  they  are  hereby  authorized  and 
leqinired  to  make  convenient  places  for  turning  such  car- 
lisges  upon  every  such  turnpike  road,  where  any  weigh- 
iog  engine  shall  be  erected,  within  300  yards  of  such  toll- 
gate,  on  each  side  thereof,  if  the  ground  will  admit  of 
die  same: — And  if  the  driver  of  any  such  carriage  being 
so  requested  to  return  with  his  carriage  to  such  weighing 
engine,  shall  neglect  or  refuse  so  to  do,  he  shall  forfeit 
any  sum  not  exceeding  jC5 ;  and  it  shall  be  lawful  for  any 
peace  o£Scer  or  other  person  or  persons  being  then  pre- 
sent, upon  such  neglect  or  refusal,  to  drive  and  take  such 
csrriage  back  to  such  weighing  engine,  in  order  to  be 
w^hed  as  aforesaid. 

AdjoMng  trusts  may  erect  mutual  weighing  engines.-^ 
By  Section  S5,  When  two  or  more  turnpike  roads  meet 
at  or  near  the  same  place,  it  shall  be  lawful  for  the  trus- 
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maieriaW  ticket,  (as  the  case  may  be,)  shall,  for  every 
such  offence,  forfeit  to  the  owner  of  such  waggon,  cart, 
or  other  carriage,  a  penalty  of  not  more  than  £5,  upon 
ccmviction  thereof  before  one  or  more  justice  or  justices 
of  the  peace  for  the  county  where  such  offence  shall  be 
committed,  upon  the  oath  of  one  credible  witness. 

Implements  for  loading  and  unloading  simll  not  cauMtt 
the  payment  of  toll,  from  which  the  lading  would  other^ 
wise  be  exempt. — By  Section  38,  The  owner,  or  driver  of 
any  waggon,  cart,  or  other  carriage,  laden  with  manure 
for  land,  or  materials  for  any  turnpike  road  or  highway, 
passing  through  any  turnpike-gate,  or  otherwise  passing 
on  or  across  any  turnpike  road,  shall  not  be  liable  to  pay 
any  toll,  nor  shall  any  toll  be  demanded  for  such  carriage 
so  laden,  or  the  cattle  drawing  the  same,  by  reason  only 
of  any  basket  or  baskets,  empty  $ack  or  sacks,  or  spade, 
shovel,  or  fork  necessary  for  loading  or  unloading  such 
manure,  or  materials,  being  in  or  upon  any  such  waggon, 
cart,  or  other  carriage,  in  addition  to  such  manure  or  ma<« 
terials,  if  the  loading  thereof  is  substantially  manure  for 
land,  or  materials  for  the  repair  of  any  turnpike  road  ox 
highway,  as  aforesaid. 

Post-horses^  returning  before  nine  o^clock  tlie  next 
mornings  to  pass  toUfree. — By  Section  29,  All  horses 
travelling  for  hire,  under  the  Post-horse  Duties' Acts  (a), 
having  passed  through  any  turnpike-gate  erected  or  to  be 
erected  on  any  turnpike  road,  drawing  any  carriage,  iq 
respect  of  which  any  toll  shall  have  been  paid,  on  return^ 
ing  through  the  turnpike-gate  at  which  the  toll  shall  have 


(  a )  As  to  what  is  sock  a  letting  Cabberly,  15  East,  ^7, and  Rams* 
to  hire  as  eomes  within  the  Post-  den  o.  Gibbs,  l  B.  &  C.  5r9,  aad 
horse  Duties'  Acts,  see  Hnnlcy  r.        the  cases  there  cited. 


KUUIPnONB  FROM  TOLL.  29S 

• 

beea  paid,  and  the  other  gates  (if  any)  cleared  by  such 
faynenty  either  without  such  carriage^  or  drawing  such 
enriage^  the  same  bein^  empty,  and  without  a  ticket 
denotiiig  fireah  hiring^  shall  be  permitted  to  pass  toll-free, 
akhough  such  horses  or  carriages  shall  not  have  passed 
tiuoagh  such  turnpike-gate  on  the  same  day;  provided 
that  such  horaea  ao  travelling  shall  return  before  nine  of 
the  dock  of  the  morning  succeeding  the  day  on  which 
thsf  first  passed  the  turnpike-gate  at  which  the  toll  shall 
have  been  paid. 

Ihisi-horMes  returning  with  a  carriage. — By  Section  30, 
Where  any  horse  or  horses  shall  pass  through  any  turn- 
pike-gate on  any  road,  not  drawing  any  carriage,  and  a 
toil  shall  be  paid  on  such  horse  or  horses  at  such  turn- 
pike-gate, and  the  same  horse  or  horses  shall  return 
drftwiiig  any  carriage  on  the  same  day,  or  within  eight 
after  their  first  passing  through  such  gate,  the  toll 
on  such  horse  or  horses  on  their  originally  passing 
•haD  be  deducted  from  the  toll  payable  on  the  same  when 
drawing  the  carriage  to  which  they  shall  be  attached  pn 
their  return,  so  that  no  higher  toll  shall  on  the  whole 
be  taken  than  if  such  horse  or  horses  had  in  the  first 
fdace  passed  through  such  turnpike-gate  drawing  the  said 
carriage. 

It  may  be  proper  to  mention,  in  this  place,  several 
decisk>ns  which  tend  to  shew  the  construction  that  the 
Courts  adopt,  as  to  clauses  of  exemption  from  toll,  upon 
the  return  of  carriages  or  horses,  which  have  upon  the 
flame  day  been  previously  charged.  We  have  seen,  that 
the  exemptions  contained  in  Local  Acts  are  not  repealed 
by  the  General  Acts,  where  there  is  no  express  clause 
/or  that  purpose.    And  as  there  is  not  any  enactment  in 
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the  latter  for  regulating  the  case  of  return -carriages  or 
horises,  except  in  the  particular  instances  mentioned  in  the 
preceding  sections  (29  and  30),  the  question  must  always 
depend  upon  the  provision  contained  in  each  Local  Act. 

In  the  case  of  Widiams  v.  Sangar  (a),  the  Local  Act 
declared,  that  "  no  person  ahall  be  subject  to  the  pay- 
ment of  toll  more  than  once  in  any  one  day  for  passing 
and  repassing  with  the  same  horse,  &c.  or  carriage 
through  the  same  turnpike;  nor  shall  any  person  be 
subject  to  the  payment  of  toll  for  the  passage  of  any 
horse,  &c.  or  carriage,  in  the  same  day,  through  more 
than  one  turnpike  "  on  the  several  roads  Epeciiied.  By 
another  clause,  "  no  person  who  shall  have  paid  the  toll 
for  the  passage  of  any  horae,  &c.  or  carriage,  through 
any  turnpike-gate  (on  certain  roads)  shall  be  subject  to 
the  payment  of  any  toll  in  the  same  day  for  the  passage 
of  the  same  horse,  &c.  or  carriage,  through  any  othec 
turnpike-gate"  (on  certain  other  roads).  Then  by » 
clause,  upon  which  the  «|Ueation  arose,  "  in  all  cases  of 
carriages  travelling  for  hire,  the  traveller  or  passenger, 
travellers  or  passengers,  conveyed  therein,  shall  be  con- 
sidered as  the  person  or  persons  paying  the  toll ;  and 
such  payment  shall  not  exempt  such  carriages  repassing 
with  a  different  traveller,  &c.  but  he  or  they  shall  be 
liable  to  pay  the  toll  as  if  the  carriage  had  not  before 
passed  that  day."  Upon  these  clauses,  it  was  contended, 
that  a  common  stage-coach,  returning  with  difierent  pas- 
sengers and  diHerent  horses  than  those  with  which  it 
had  previously  passed  on  the  same  day,  was  such  »  car- 
riage tracefling  for  hire,  as  was  excluded  by  the  laat 
clause  from  the  exemption  contained  in  the  two  preceding 
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dniwti    But  ihe  Court  of  K.  B.  were  of  opinioD  that 

ft  fttige-coftch  was  not  ft  carriage  travelling  for  Aire, 

widiin  the  meaning  of  the  clause,  which  appeared  only 

to  apply  to  pott-chaises  and  other  carriages,  that  are 

frequently  hired  to  pass  and  repass  on  the  same  road 

wiHi  different  travellers  on  the  same  day ;  and  where  the 

icapcctive  travellers  may  properly  he  said  to  have  hired 

die  carriage,  each  in  his  turn.     Here  we  must  look  to 

the  diflferenoe  between  what,  strictly  speaking,  is  a  tra* 

Teller  or  passenger  hiring  a  carriage,  and  one  who  only 

idres  a  place  in  a  carriage,  but  cannot  be  said  to  hire 

die  carriage  itself,  which  is  a  distinction  that  is  well 

miderstood, — ^In  the  same  case  it  was  also  decided,  that 

die  toll  was  payable  in  respect  of  the  carriage,  and  not 

of  the  horses;  and  that,  therefore,  the  circumstance  of 

tbe  coach  returning  with  fresh  horses  was  not  suflSeient 

to  ezdnde  it  from  the  benefit  of  the  exemption  from 

tolL 

And  the  last  point  in  the  above  case  of  Willianu  v. 
Sangar,  is  confirmed  by  a  still  later  case,  where  the 
Local  Act  imposed  a  toll  upon  "  every  coach,  &c.  drawn 
liy  four  horses,'*  so  much;  and  the  exemption  was  ''  for 
suiy  person  passing  and  repassing  the  same  day  with  the 
same  horses,  cattle,  beasts,  and  carriages."  A  stage- 
coach, drawn  by  four  horses,  passed  through  a  gate 
erected  under  this  Act  of  Parliament,  and  paid  the  toll. 
In  tbe  evening  of  the  same  day,  the  same  coach  re- 
passed through  the  same  gate  with  the  same  coachman, 
but  with  different  horses  and  passengers.  And  the  Court 
of  K.  B.  held,  that  a  second  toll  was  not  payable  in  re- 
spect of  this  carriage  and  horses  (  a ). 

(a)  Waterhonse  r.  Keen,  4  B.  &  C.  200. 
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And  the  same  rule  was  applied  reversely  in  the  caae 
ni  Jackson  y.  Curv>en{_a).  There  by  the  Local  Act,  the 
toll  was  imposed  upon  "  every  horse  or  other  beast  of 
draught  drawing  any  coach,"  &c. ;  and  upon  every  horse, 
&c.  not  drawing ;  and  upon  "  every  drove  of  oxen,"  &c. 
And  it  was  enacted.  "  That  nothing  therein  contained 
should  be  construed  to  enable  any  collector  to  demand 
Or  take  any  more  than  one  toll  from  any  person  for  or 
h  respect  of  the  same  carriage,  horses,  beast,  or  other 
cattle,  passing  once  and  repassing  once  in  the  same  day, 
tftrough  the  same  or  any  other  gate  or  gates  on  any  tA 
fte  said  roads,  such  person  producing  a  ticket  denoting 
that  such  toll  has  been  paid  on  that  day  for  or  in  respect 
of  such  horse,  beast,  or  other  cattle,  on  the  said  roads." 
And  it  was  held,  that  a  second  toU  was  not  payable  in 
respect  of  the  same  horses  passing  once  and  repassing 
ence  on  the  same  day,  but  drawing  a  different  carriage 
belonging  to  the  same  proprietor.  Per  Bayley,  J.  "  It 
is  an  established  rule,  that  where  toll  is  imposed  upon 
eftrrisges  drawn  by  horses,  and  there  is  a  clause  of  ex- 
emption for  all  persons  repassing  on  the  same  day  with 
the  same  horses  and  carriage,  or  with  the  same  horses  or 
carriage,  and  the  same  carriage  returns  the  same  day, 
drawn  by  different  horses,  no  second  toll  is  payable. 
And  where  the  toll  is  imposed  upon  the  horses  drawing 
ftie  carriage,  with  a  similar  clause  oF  exemption,  no  se- 
cond toll  is  payable,  if  the  same  horses  return  with  s 
different  carriage,"  And  the  learned  Judge  was  of  opi- 
idon,  that,  upon  the  true  construction  of  the  whole  clause, 
the  introduction  of  the  word  "carriage"  (  "to  take  more 
^an   one  toD  in  respect   of  the  same   carriage,  horses^ 


(a)  i  B.  St  C.  31.     See 
milar  ilrcuion   In   Chwnhn 
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or  other  cattle ")  was  not  sufficiently  ecplieit  to 
miuire  both  the  same  carriage  and  the  same  horses  to 
fcpassy  in  respect  of  which  the  toU  had  abeady  been 
paid. 

Where  by  a  Local  Act,  the  tol),  when  carriages  passed, 
was  imposed  on  the  carriages  and  not  on  the  horses 
diminng  them;  and  it  was  provided,  that  no  person 
Inving  paid  the  tolls  or  duties  thereby  directed  to  be 
paid  at  any  of  the  gates  through  which  such  person  shall 
pass  with  any  horse,  &c.  and  producing  a  ticket,  &c 
shall  be  liable  to  pay  again  for  returning  ever  so  often 
tlmmgh  the  same  gate  on  the  same  day ;  and  by  a  sub- 
sequent Local  Act,  applying  to  the  same  turnpike,  and 
reciting  the  former  Act,  the  old  tolls  were  repealed,  and 
the  new  toll,  when  carriages  passed,  was  imposed,  not 
on  the  carriages,  but  on  the  horses  drawing  them ;  and 
in  this  latter  Act,  all  the  provisions,  regulations,  and 
clauses  of  the  former  were  continued  as  fully  as  if  they 
kmi  been  re-enacted :  It  was  held  that  where  the  toll 
imposed  by  the  latter  Act,  had  been  paid  for  horses 
passing  with  a  carriage,  those  horses  were  exempted  from 
tdl  on  returning  the  same  day,  though  with  a  different 
carriage  (a). 

And  a  similar,  though  even 'stronger,  decision  was 
made  in  the  case  of  FearrUey  and  others  v.  Morley{b). 
Hie  only  difference  between  the  cases  is,  that  in  the 
ktter,  the  original  clause  for  exemption  was  more  minute 
h  particularizing  the  subjects  for  such  exemption.  It  was 
Aere  provided,  that  every  person  having  once  paid  the 
tolb  *'  so  made  payable  as  aforesaid  for  his  and  their 

(«)  Gray  v.  SbiUuig,  2  B.&  B.  SO.  (  6  )  5  B.  &  C.  25. 
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carriage,  horses,  and  cattle,"  and  returning  with  the  same 
carriage,  horses,  and  cattle,  should  have  liberty  to  pass 
toll-free  ;  so  that  a  verbal  substitution  would  be  necessary 
to  meet  the  intention  of  the  Legislature  in  the  Act  in 
which  the  clauae  was  to  be  incorporated. 

In  another  case  (a),  by  the  enacting  clause  of  a  Turn- 
pike Act,  it  was  provided,  tbnt  the  tolls  following  should 
be  taken  of  every  person  attending  any  cattle  or  car- 
riage, viz.  "  for  every  horse  drawing  nny  stage-coach,  the 
nim  of,"  &c.  By  an  exempting  clause  it  was  added, 
"  that  if  any  person  should  have  paid  the  toll  for  passing, 
the  same  person,  upon  producing  a  ticket,  should  be  per- 
mitted to  repass  free  with  the  same  cattle  or  carriage," 
It  was  held  by  the  Court  of  C.  P.  that  where  the  toll  had 
been  paid  by  one  coachman  on  passing,  for  horses  draw- 
ing a  stage-coach,  a  second  toll  could  not  be  demanded 
for  the  same  horses  repassing,  though  with  a  different 
coach,  and  a  different  coachman,  but  belonging  to  the 
same  proprietor.  And  per  Best,  C.  J.  "  It  has  often  been 
declared  from  the  Bench  in  Westminster  Hall,  that  they 
who  seek  to  exact  tolls,  through  the  medium  of  the 
liegislature,  must  speak  plain  language :  the  toll  re- 
ceivers are  before  those  who  pass  the  Act,  but  not  the 
toll  payers ;  and  it  is  incumbent  on  the  Courts  to  take 
care  of  the  interest  of  the  payers.  As  to  the  question 
whether,  in  order  to  claim  the  exemption,  the  hand  that 
paid  the  toll  in  returning  ought  to  be  the  same  as  tbe 
hand  that  paid  it  in  going,  there  can  be  no  doubt:  for 
in  both  cases,  though  it  is  the  coachman  who  ofiers  tbe 
money,  it  is  the  master  who  pays ;  the  money  is  his ;  he 
■lone  is  entitled  to  recover  for  money  had  and  received. 
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where  it  has  been  wrongfully  paid;  and  -he  is  so  far 
constructiTely  present,  as  to  be  answerable  for  any  neg- 
on  the  part  of  the  coachman.** 


But  although  the  toll  be  imposed  only  upon  the  car- 
riage, or  only  upon  the  horses  which  draw  it,  yet  the  clause 
lor  exemption  upon  repassing  may  be  so  worded  as  to 
require  both  the  carriage  and  the  horses  to  be  the  same 
as  before,  in  order  to  come  within  its  bounty. 

Thus  where,  by  a  Turnpike  Act,  a  toll  was  imposed 
upon  every  horse  drawing  any  coach  or  other  carriage ; 
and   the  statute  provided  that  no  person  should  be  liable 
to   pay  toll  more  than  once  in  any  one  day  at  any  toll- 
gate,  for  passing  and   repassing  ''  with  the  same  horse 
or  horses,  cattle,  beasts,   and  carriages;  but  that  every 
person  having  paid  toll  once  as  aforesaid,  and  producing 
a  ticket,  &c.   shall  afterwards  pass  and  repass  with  the 
same  horse  or  horses,  cattle,  beasts,  and  carriages,  toll- 
free,  during  the  same  day,"  &c.     A  stage-coach,  drawn 
by  four  horses,  passed  and  paid  toll.     In  the  evening  of 
the   same  day,   a  different  coach,    called   by  the  same 
name,  belonging  to  the  same  proprietor,  and  drawn  by 
the  same  four  horses,  but  carrying  different  passengers, 
passed  through  the  same  gate :  And  the  Court  of  K.  B. 
held,  that  a  second  toll  was  payable  in  respect  of  this 
carriage  and  horses.     Mr.  Justice  Bayley,  after  stating 
that  the  toll  was  imposed  upon  the  horses  and  not  upon 
^le  carriage,  proceeds  to  observe,    ''  But  then  by  the 
18th  section,  no  person  is  to  pay  toll  more  than  once  at 
any  one  gate  for  passing  and  repassing  in  any  one  day 
widi  the  same  horse  or  horses  and  carriages,  but  every 
parson  having  paid   toll   once,  and   producing  a  ticket, 
shaD  afterwards  pass  and  repass  with  the  same  horse  or 

T 
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horses  and  carriages^  toll-free.  Now,  as  no  toll  was  im- 
posed by  the  enacting  clause  upon  the  carriage,  there 
could  be  no  reason  for  introducing  that  word  into  the 
proviso,  unless  it  were  intended  to  confine  the  exemp- 
tion, in  respect  of  horses  drawing  carriages,  to  the  same 
horses  drawing  the  same  carriage ;  and  it  may  be  very 
reasonable  that  the  exemption  should  be  limited  to  that 
case,  for  otherwise  the  same  horses,  with  a  diflferent 
hired  chaise,  and  with  different  travellers,  would  be  ex- 
empt from  the  payment  of  toll."  And  so  per  Holroyd,  J. 
**  Here  the  plaintiff  cannot  bring  himself  within  the  pro- 
viso, unless  some  of  the  words  contained  in  it  be  altered, 
or  rejected  altogether.  The  word  *  carriage  *  occurs  se- 
veral times  in  the  proviso,  and  accompanied  with  audi 
other  words  as  shew  clearly  that  there  must  be  both  the 
same  horses  and  the  same  carriage,  in  order  to  entitle 
a  party  passing  the  gate  a  second  time  to  the  exemp- 
tion (a)." 

I  have  been  the  more  particular  in  my  detail  of  the 
judgment  of  the  Court  in  the  last  case,  because  it  is 
difficult  to  reconcile  with  it  the  decision  in  the  case  of 
Jackson  V.  Curwen,  before  referred  to  ( 6 ) ;  indeed,  after  a 
minute  inspection  into  both  cases  (  and  the  more  carefitl 
from  the  high  regard  which  all  must  entertain  for  die 
able  and  learned  Judge  who  decided  both  of  them),  I 
cannot  perceive  any  material  distinction  between  the  cir- 
cumstances respectively  attending  them.  In  Jacisam  r. 
Curwen,  the  exemption  is  expressed  to  be  in  favor  j( 
"  the  same  carriage,  horses,  beast,  or  other  cattle  paMf 
and   repassing/'  &c.   upon  producing  a  ticket  di 

that  such  toll  has  been  paid  in  respect  of  ''  such 

^ 

f 

(  a  )  Loaring  v.  Stone,  «  B.  &  C.  515.  (  6  )  See  ante,  p.  996. 
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inast,  or  other  cattle."    And  a  clause  is  added  ( which 
was  noticed  in  the  judgment  of  the  Court )  by  which  the 
Inutees  are  empowered  to  compound   for   the  tolls  to 
be  charged  upon  '*  such  horses,  beasts,  or  other  cattle.** 
In  IxKLfing  V.  Sione,  the  exemption  is  expressed  to  be 
Sar  "  passing  and  repassing  with  the  same  horse  or  horses, 
atde,  beasts,   and  carriages,  '*   and   upon  producing  a 
ticket  denoting  the  payment  of  the  toll  aforesaid  ( which 
was  in  respect  of  the  horses),  every  person  shall  pass  and 
lepass  ''with   the   same  horse  or  horses,  cattle,  beasts, 
and  carriages,**  toll-free.     And  a  clause,  to  balance  the 
additional  clause  in  the  last  case,  is  inserted,  that  upon 
any  refusal  to  pay  toll,  the  collector  may  distrain  ''any 
-hflrae,  cattle,  or  beast,  upon  which   any  toll  is  imposed 
liy  this  Act."    Now  the  only  point  of  difference  between 
die  two  cases,  which   I  can  discover,  is  that  the  word 
"carriage"  follows  the  word  "  horses''  in  the  one  case, 
while  in  the  other  it  is  placed  the  first.     It  is  true,  that 
in  Loaring  v.  Stone,  the  expression  is  oftener  repeated ; 
and  as  Mr.  Justice  Hokoyd  observed,  the  word  "  car- 
riage "  occurs  several  times ;   but  the  repetition  of  the 
words  appear  to  be  with  no  specific  object,  and  when- 
ever these  phrases  occur,  they  are  used  in  an  exactly 
'parallel  sense,    so  that  their  frequency  can  have  little 
influence  as  to  their  meaning.     In  this   state  of  doubt, 
what  is  the  real  interpretation  of  such  a  clause,   is   a 
^eation  which  cannot  be  solved  by  any  jurisdiction  in- 
ftrior  to   that  which  has  created  the   difficulty.      The 
ftae  of  Jackson  v.  Curwen  may  be  said  to  be  authori- 
J^hre,  as  being  "  the  latest  expression   of  the  opinion 
oT'the  Court,"  while  that  of  Loming  v.  Stone,  may  claim 
precedence,  as  being  the  ''  oldest  decision."    All  I  can  do 
tfify  to  submit  to  the  reader  the  argument  of  Mr.  Justice 
'Bayley,  upon  this  point,  in  the  former  case,  as  an  antidote 
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to  what  lie  may  have  already  imbibed  from   the  othd 
He  there  says(o),    "From   the   latter  part(i)  of 
clause  it  appears   that   the  Legislature  contemplated  4 
toll  upon  horses  only.     From  tlie  former  part,  that  tin 
contemplated  a  toll  in  respect  of  the  carriage.     Taktfl 
the  whole  of  the  clause  togetlier,  it  seems  very  doubtf 
whether   it  was  intended   to   be  confined   to  cases   ■ 
where  the  same  persons  returned  with  the  same  hora 
drawing  the  same  carriage.     There   is   another  claui 
which  shews  that  the  objects  of  the  toll  were  the  hora 
beasts,  and  cattle,  and  not  the  carriage.     By  section  i 
the  trustees  are  enabled  to  compound  with  any  person  1 
any  horses,  beasts,  or  cattle   passing  on  the   roads,  I 
any  of  the  tolls  lo  be  paid  in  respect  of  the  same. 
Bidering,  therefore,  that  the   toll  was  originally  imp> 
upon  the  horses  drawing,  and  not  upon  the  carriage,  t 
that  it  does  not  appear  clearly  that  the  Legislature  DieU 
to  confine  the  operation  of  the  exempting  clause  to  cai 
only  where  the  same  horses  returned  with  the  same  c 
riage,  we  think  that  the  general  rule  of  construction, 
plicable  to  these  Acts  of  Parliament,   ought  to  prevail; 
and  consequently  that  no  second  toll  was  payable  for  and 
in  respect  of  the  same  horses  returning   the  same  daf  i 
with  a  difierent  carriage,  the  property  of  the  same  p 


General  exemptions  from  loll. — By  Statute  3  Geo.  i 
c.  1^6.  8.  3S,  No  toll  shall  be  demanded  or  taken  by  v 
of  this  or   any  other  Act  or  Acts  of  Parliament,  on  i 


(  d  )  See  5  B.  &  C,  S.S.  Ihe  horses  only.     In   thll  rui 

(  A )  In  Ihe  reciprocal  cue,  thif  ii  "  a  ticket  denoting  thai  ■ 

Mat  by  ref«[cnc« — "tlir  toll  ■tore-  loll  lias   brPn  paid  in  retpectJ 

lalil," — which  HBi  impotcd   upuu  niich  horiF,  bealt,  or  oil 
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tmnpike  road,  of  or  from  any  person  or  persons,  for  any 
hone  or  horses  or  other  beast  or  cattle,  or  for  any  waggon, 
wun,  cart,  or  other  carriage,  employed   in  carrying  or 
conveying,  or  going  empty  to  fetch,  carry,  or  convey,  or 
returning  empty  from  carrying  or  conveying,  having  been 
employed  only  in  carrying  or  conveying,  on  the  same  day, 
any  stones,  bricks,  timber,  wood,  gravel,  or  other  materials 
Sx  making  or  repairing  any  turnpike  road  or  public  high- 
way^ or  for  building,  rebuilding,  or  repairing  any  present 
or  any  future  bridge  or  bridges  on  any  such  road  or  public 
highway ;— Or  of  or  from  the  surveyor  of  any  turnpike 
road«  when  engaged  in  executing  or  proceeding  to  execute, 
within  the  limits  of  his  own  trust  (a),  the  powers  of  this 
or  any  other  Act  or  Acts  of  Parliament  for   repairing, 
Bnintaining,  or  relating  to  any  turnpike  road  ;-T-Or  for 
ny  horse,  beast,  or  other  cattle  or  carriage  employed  in 
carrying  or  conveying,   having  been   employed  only  in 
canying  or  conveying  on  the  same  day,  any  dung,  soil, 
compost,  or  manure  {save  and  except  lime  (b),)  for  im- 
proving lands  (c);  or  any  ploughs,  harrows,   or  imple- 
ments of  husbandry  (unless  laden  also  with  sgme  other 
thing  not  hereby  exempted  from  toll ) ;  or  any  hay,  straw, 
bdder  for  cattle,  and  com  in  the  straw,  which  has  grown 
or  arisen  on  land  or  ground  in  the  occupation  of  the  owner 
of  any  such   hay,  straw,  fodder,  or   com  in   the   straw, 
potatoes,  or  other  agricultural  produce,  and  which  has 
not  been  bought,  sold,  or  disposed  of,  nor  is  going  to  be 


(  «  )  lo  f  Barn's  Jaitice,  p.  974,  sectioD,  shew  that  they  are  inteod- 

(t4th  edition)   it   is   by  mistake  ed  to  be  afterwards  commented 

Mated  that  this  clause  is  repealed  opon. 

by  4  Geo.  4.  c.  95.  s.  25.   The  re-  (  c  )  See  4  Geo.  4.  c.  95.  s.  t3, 

pnl  is  con6Ded  to  "  any  adjoining  post,    p.  '298,   that    manure,  ex- 

ifMii."  pressly  charged  with  toll  by  any 

(6)  The  words  in  italics  in  this  Local  Act,  shall  not  be  exempted. 
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sold  or  disposed  of  (a); — Or  for  any  horses  or  other 
beasts  employed  in  husbandry  going  to  or  returning  from 
plough  or  harrow,  or  to  or  from  pasture  or  watering* 
place,  or  going  to  be  or  returning  from  being  shoed  or 
farried,  such  horses  or  other  beasts  not  going  or  return- 
ing on  those  occasions  more  than  two  miles  on  the  turn- 
pike road  on  which  the  exemption  shall  be  claimed  ;-— 
Or  of  or  from  any  person  or  persons  going  to  or  returning 
irom  his,  her,  or  their  proper  parochial  church  or  chapeli 
or  of  or  from  any  other  person  or  persons  going  to  or  re- 
turning from  his,  her,  or  their  usual  place  of  religious 
worship  tolerated  by  law,  on  Sundays,  or  on  any  day  on 
which  divine  service  is  by  authority  ordered  to  be  cete- 
brated; — Or  of  or  from  any  inhabitant  of  any  parisb, 
township,  or  place,  going  to  or  returning  from  attending 
the  funeral  of  any  person  who  shall  die  and  be  buried  m 
the  parish,  township,  or  hamlet  in  which  any  turnpike 
road  shall  lie; — Or  from  any  rector,  vicar,  or  curate, 
going  to  or  returning  from  visiting  any  sick  parishionerj 
or  on  other  his  parochial  duty  within  his  parish ; — Or  for 
horses,  carts,  or  waggons  employed  only  in  carrying  or 
conveying  any  vagrant  sent  by  a  legal  pass,  or  any  pri- 
soner sent  by  any  legal  warrant,  or  returning  empty  after 
having  been  so  employed ; — Or  for  any  horses  or  carriages^ 
of  whatever  description,  employed  or  to  be  employed  in 
conveying  the  mails  of  letters  and  expresses  under  the  au- 
thority of  his  Majesty's  Post-master  General,  either  when 
employed  in  conveying,  fetching,  or  guarding  such  maib 
or  expresses,  or  in  returning  back  from  conveying  or  guard- 
ing the  same ; — Or  for  the  horse  or  horses  of  any  officent 


(a)  These  exemptions  in  favor        v.  Perkins,  8 Taunt.  795.— 3  J.  B* 
of  agriculture    are    to   be    bene-        Moorr,  iSj,  8.  C. 
ficially  construed,    Hig!;inbotham 


.1 


J 
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or  soldiers  on  their  march  or  on  duty ;  or  for  any  horse  or 
liorses  or  other  beast,  or  any  cart,  carriage,  or  waggon 
employed  in  carrying  or  conveying,  or  returning  empty 
ffom  carrying  or  conveying,  having  been  employed  only 
in  carrying  or  conveying  the  arms  or  baggage  of  any 
inch  officers  or  soldiers,  or  employed  in  carrying  or  con- 
veying, or  returning  empty  from  having  been  employed 
ody  in  carrying  or  conveying,  any  sick,  wounded,  or  dis- 
abled officer  or  soldiers ;  or  for  any  waggon,  wain,  cart, 
or  other  carriage  whatsoever,  or  the  horse  or  horses  or 
other  cattle  drawing  the  same,  employed  in  conveying 
any  ordnance,  or  barrack,  or  commissariat,  or  other  public 
stores  of  or  belonging  to  his  Majesty,  or  for  the  use  of 
bis  Majesty's  forces,  or  returning  empty  from  having  been 
M  employed  ;  or  for  any  carriage  conveying  volunteer  in- 
fimtry,  or  for  any  horse  furnished  by  or  for  any  person 
beknging  to  any  corps  of  yeomanry  or  volunteer  cavalry 
or  infantry,   and  rode  by  him  in  going  to  or  returning 
from  any  place  appointed  for  and  on  the  days  of  exercise, 
inspection,  or  review,  or  on  other  public  duty,  provided 
Aat  such  person  shall  be  dressed  in  the  uniform  of  his 
corps,  and  shall  have  his  arms,  furniture,  and  accoutre- 
ments according  to  the  regulations  of  such  corps,  at  the 
time  of  claiming  the  exemption ; — Or  for  any  horses  or 
carriages  carrying  or  conveying  any  person    or  persons 
to  or  from  any  election  or  elections  of  a  kni<rht  or  knights 
of  the  shire  to    serve    in    parliament  for  the  county  or 
counties  in  which  such  turnpike  road  ^ihall  be  situated  ; 
Or  for  any  horses  or  carriages  which  shall  only  cross  any 
toipike  road,  or  shall  not  pass  above  one  hundred  yards 
thereon  (a). 

(a)  ThU  i>Iaiis«  is  worded  do  as  which  cuiitaiiied  a  similar  rxdiip- 
toivoid  an  obj-ctioii,  that  nm^r  tioii,  hut  diflV reiitly  worded,  \iz. 
on  4Ut.  loGcu.  ;{.   c.  84.    ».  li:,        *' v\  hich  »hall  only  cross  sui-h  road. 
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'^  Save  and  except  Ume.^^ — It  was  doubted  whether, 
under  this  clause,  lime  for  improving  land,  although 
exempted  from  toll  by  several  Local  Acts,  might  not  by 
this  enactment  be  chargeable  with  toll ;  Therefore  to  re- 
move such  doubt,  it  is  enacted,  by  Stat.  4  Geo.  4.  c.  16. 
8.  I,  That  nothing  in  the  above  Act  shall  extend  or  be 
construed  to  extend  to  enable  any  collector  of  tolls  au- 
thorized to  be  taken  under  any  Local  Act  or  Acts  of  Par- 
liament, for  horses  or  carriages  employed  in  carrying  or 
conveying  lime  for  the  improvement  of  land,  to  take  or 
demand  any  toll  for  lime  as  aforesaid,  other  than  such  as 
might  have  been  demanded  and  taken  under  .the  authority 
of  any  such  Local  Act,  previous  to  the  passing  of  the 
above  Act : — And  the  2d  section  provides  for  an  abate- 
ment in  the  rent  payable  by  any  collector,  who  shall  have 
made  his  contract  under  the  impression  that  such  toll  for 
lime  was  payable. 

"  Going  to  or  returning  from  pasture  or  watering* 
place" — VVbere  a  Turnpike  Act,  after  imposing  tolls  on 
horses,  &c.  exempted  therefrom  "  cattle  going  to  or  re* 
turning  from  pasture,"  and  **  horses  attending  cattle  re- 
turning from  pasture ;"  It  was  held  by  the  Court  of  K.  B. 
that  a  horse,  ridden  by  the  owner  of  the  cattle  at  pasture 
in  order  to  fetch  them  from  pasture,  did  not  come  within 
either  of  the  exemptions  (a). 


and  sh»U  not  pass  above  one  hnn-  cided   tiiat  it  was  not  liable,  ob- 

clred  yards  tlicreoii."    It  was  con-  serving,  that  the  statute  meant  to 

tended,  that  a  carriage  which  did  exempt  carriages  making  a  very 

not  cross  the  road,  but  quitted  it  slight  use  of  the  road,  Major  «. 

again  on  the  same  side  on  which  it  Oxeiiham,  6  Taunt.  340. 

entered,  was  liaitte  to  toll,  though  (  a  )  Harrison  r.  Brough,  6T,]i* 

it  did  not  traverse  the  one  hundred  7od. 
yaids.    But  the  Court  of  C.  P.  de- 


I 
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"  Proper  parochial  church  or  chapel.''  —In  the  case  of 
Lewis  Y.Hammond  (a),  where  in  a  Local  Act  there  was  a 
pnmsion,  that  no  toll  should  be  demanded  for  the  passa^^e 
of  any  person  residing  in  any  parish  or  township  in  which 
the  roads  lay,  "  going  to  or  returning  from  their  proper 
parochial  church,  chapel,  or  other  place  of  religious  wor- 
ship on  Sundays,"  it  was  decided,  that  the  word  paro» 
chial  extended  over  the  whole  clause ;  and  that,  therefore, 
a  dissenter  was  not  within  the  exemption  in  going  to,  or 
letuming  from,  his  proper  place  of  religious  worship, 
ntuated  out  of  the  parish  in  which  he  resided.  If  we 
bear  in  mind  this  decision,  the  above  clause  of  the  SiaL 
3 Geo.  4.  c.  126,  will  clearly  be  understood  to  mean,  that 
die  exemption  from  toll  applies  to  the  members  of  the 
established  church,  only  in  going  to  or  returning  from 
their  parochial  church  or  chapel ;  while  dissenters  are 
freed  from  the  payment  of  toll,  if  going  to  or  returning 
from  their  usual  place  of  worship,  in  whatever  parish  the 
same  may  be  situated. 

And  hj  Stat.  SQeo.  4.  c.  12(>.  8.33,  It   is   provided. 
That  so  much  of  this  Act  as  directs,  that  nn  toll  hhall  be 
demanded  or  taken  from  any  person  or  persons  going  to 
or  returning   from  his,    her,   or  their  proper  parochial 
church  or  chapel,  or  of  or  from  any  other  person  or  per- 
sons going  to  or  returning  from  his,  her,  or  their  usual 
place  of  religious  worship  tolerated  by  law,  shall  not  ex- 
tend or  be  construed  to  extend,  so  as  to  exempt  any  such 
person  or  persons  from  the  payment  of  toll  at  any  turn- 
pike-gate situate  within  the  distance  of  five  miles  of  the 
Royal  Exchange  in  the  city  of  London,  or  within  the 
distance  of  five  miles  of  Westminster  Hall  in  the  city  and 
liberties  of  Westminster. 


(«)  r^B.  6i  A.  COO. 
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Manure^  expressly  charged  with  toll  by  Local  Aci^  not 
to  be  exempted. — By  Stal.  4  Geo.  4.  c.  95.  s.  23,  Nothing 
in  Stat.  3  Geo.  4.  c.  1^,  or  this  Act  contained,  shall  ex- 
tend to  exempt  any  waggon,  wain,  cart,  or  other  carriage 
laden  with  dung,  compost,  or  manure  for  manuring  land,  or 
any  horse  or  other  beast  drawing  the  same,  from  any  toU 
imposed  in  respect  thereof  by  any  Local  Act  or  Acts  for 
making,  repairing,  and  maintaining  any  particular  roads, 
where  in  such  Act  or  Acts  such  dung,  compost,  or  ma* 
nure  shall  be  specially  made  subject  to  toll  throughout 
the  whole  of  such  roads,  without  any  local,  parochial, 
or  partial  exemption. 

Carriages^  ^c.  attending  his  Majesty  to  be  exempt  from 
toll. — By  Section  24  of  the  same  Act,  No  toll  shall  be 
demanded  or  taken  by  virtue  of  the  said  recited  Act  or 
thb  Act,  or  any  other  Act  or  Acts  for  making  or  main- 
taining turnpike  roads,  for  any  horses  or  carriages  attend- 
ing, or  going  to  attend,  or  returning  from  having  attended 
his  Majesty,  or  any  of  the  Royal  Family. 

Exemption  from  toll  not  to  extend  to  ocer-^iveight,  unless 
expressly  so  enacted. — By  Stat.  4  Geo.  4.  c.  95.  s.  17,  In 
case  where  any  exemption  from  toll  shall  be  claimed  or 
allowed  under  the  provisions  of  Stat.  3  Geo.  4.  c.  126| 
or  this  Act,  or  any  other  Act  or  Acts  for  repairing  and 
maintaining  any  turnpike  road,  such  exemption  shall  not 
extend  to  or  be  allowed  for  the  additional  tolls  imposed 
by  the  said  recited  Act,  and  directed  to  be  taken  for  every 
cwt.  of  112  lbs.  to  the  hundred,  which  any  waggon,  cart» 
or  other  such  carriage,  together  with  the  loading  thereof, 
shall  weigh  at  any  weighing  engine,  over  and  above  the 
weights  in  and  by  the  said  recited  Act  allowed  to  each  of 
them  rcj^pcctively,  unless  the  waggon,  wain,  cart,  or  other 
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nefa  carriage,  in  respect  of  which  the  exemption  shall  be 
dcmed,  Bhall  likeinse  be  \>y  the  said  recited  Act,  or  this 
flrsome  other  Act  or  Acts,  specially  exempted  from  such 
•d^tional  tolls  for  over-weight j  but  in  uU  caries  (where 
not  Bpedally  exempted)  the  said  additional  toll  shall  be 
pud,  and  only  the  original  toll  allowed. 

Exemption*  from  payment  of  toll  for  ovcr-tceight  ( a ). 
By  Statiae  4-  Geo.  4.  c.  93.  s.  19,  Nothing  in  3  Geo.  4. 
%  196,  or  this  Act,  relating  to  the  tolls  payable  in  respect 
of  the  weight  of  carriages,  shall  extend  or  be  construed 
to  extend  to  any  chaise  marine,  cuaeli,  lundau,  bcrlin,  ba- 
lOQche,  phaeton,  sociable,  chariot,  calash,  hearse,  break, 
t^aiae,  curricle,  gig,  chair,  or  taxed  cart,  or  any  cart  not 
dnwn  by  more  than  one  horse  or  two  oxen. 

By5/af.  3GeD.4.  c.  126.  s.  16,  Itisproridcd,  that  the 
legulations  of  weight  hereinbefore  mentioned  and  pro- 
vided shall  not  extend,  or  be  deemed  or  construed  to 
ettend  to  any  waggons,  carts,  or  other  carriages  carrying 
onlymanure  or  lime  for  the  improvement  of  land,  or  any 
bay,  straw,  fodder,  or  corn  unthrashed,  except  bay, 
■tiaw,  fodder,  or  com  carried  for  sale;  nor  to  any 
vaggons,  carte,  or  other  carriages,  carrying  only  one  tree, 
or  one  log  of  timber,  or  one  block  of  stone,  or  one  cable 
or  rope;  nor  shall  the  said  regulations  of  weight  extend 
to  any  chaise  marine,  coach,  bcrlin,  barouche,  Eociable, 
chariot,  calash,  hearse,  break,  gig,  chaise,  or  taxed  cart. 

By  Statute  4  Geo.  4.  c.  95.  s.  2\,  The  regulations  of 
weight  in  Stat.  3  Geo.  4:  c.  1 20,  or  this  Act  mentioned 

(a>SPcaiite,  p.i69,  as  to  llie 
jBZCmplwnfrom  theaitdilional  lulU 
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and  provided,  shall  not  extend  to  any  waggon,  wain,  cartf  < 
or  other  carriage  carrying  only  one  block,  plate,  roll,  or  ' 
vessel  of  iron  or  other  metal,  or  compounded  of  any  twO( 
or  more  metals  cast,  wrought,  or  united  in  one  piece* 

And  by  the  35th  Section  of  the  same  Stat.,  No  person  ! 
owning  or  driving,  or  causing  to  be  driven  any  waggon, 
wain,  cart,  or  other  carriage,  provided  for  the  service  of 
his  MajestyV  forces,  or  conveying  any  ordnance,  or  bar^ 
rack,  or  commissariat,  or  other  public  stores  of  or  be- 
longing to  his  Majesty,  or  for  the  use  of  his  Majesty's 
forces,  shall  be  subject  to  any  additional  toll,  penalty, 
or  forfeiture  for  over- weight ;  nor  shall  any  such  waggon, 
wain,  cart,  or  other  carriage,  or  the  horse  or  horses 
drawing  the  same,  while  so  employed,  be  stopped  or 
detained  by  reason  of  any  weight  in  any  such  waggon, 
wain,  cart,  or  other  carriage,  or  of  being  drawn  by  any 
number  of  horses  or  oxen ;  but  it  shall  be  lawful  for  the 
owner  or  driver  of  any  such  waggon,  wain,  cart,  or  other 
carriage,  to  put  any  number  of  horses  or  oxen,  to  audi 
waggon,  wain,  cart,  or  other  carriage. 

Restriction  upon  exemptions  from  toll  for  oper-weigii, 
with  regard  to  the  wheels  of  the  carriage. — By  StaL 
4  Geo.  4.  c.  d5,  s.  10,  No  person  shall,  by  virtue  of  the 
said  Act,  or  this  or  any  other  Act,  have  the  benefit  of 
any  exemption  from  toll,  or  penalties  for  over-weight,  or 
pay  less  toll  for  or  in  respect  of  any  waggon,  wain,  cart, 
or  other  carriage,  or  the  horses  or  beasts  drawing  the 
same,  and  carrying  any  particular  kind  of  goods,  than 
other  carriages  of  the  like  nature  carrying  other  goods 
ought  to  pay,  unless  such  waggon,  wain,  cart,  or  other 
carriage,  in  respect  of  which  the  exemption  shall  be 
claimed,  shall  have  the  sole  of  the  bottom  of  the  fellies 
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•  «f  the  wheels  thereof  of  the  breadth  or  gauge  of  4} 
Uiea  or  upwards,  (  other  than  and  except  carts  and  car- 
xiigea  employed  in  carrying  com  or  grain  in  the  straw,  hay, 
itiawy  fodder,  dung,  or  lime  for  the  improvement  of  land, 
or  other  manure,  or  any  plough,  harrow,  or  implements 
of  huahandry  only,)  but  the  tolls  imposed  by  any  Act, 
K I  together  with  the  additional  tolls  required  to  be  taken  for 
or  in  respect  of  every  such  waggon,  wain,  cart,  or  other 
curiage,  having  the  sole  or  bottom  of  the  fellies  of  the 
wheels  thereof  of  less  breadth  or  gauge  than  4}  inches  aa 
afinesaid^  and  for  horses  or  beasts  of  draught  drawing 
&e  same,  and  the  additional  tolls  or  penalties  for  over- 
vei^t  (  except  as  before  excepted ),  shall  be  paid  in  the 
mme  manner,  to  all  intents  and  purposes,  as  if  no  ex- 
emption or  less  toll  had  been  allowed,  and  as  fully  as 
aU  other  waggons,  wains,  carts,  and  carriages,  and  horses 
dimwing  the  same  ought  to  pay,  which  are  not  entitled 
to  any  exemption,  or  to  pay  a  less  toll  than  any  other 
waggons,  wains,  carts,  and  carriages. 

Penalty  for  fraudulenlly  claiming  exemption, — By  Stat. 
8  Geo.  4.  c  126.  s.3().  If  any  person  or  persons  shall, 
Iijr  any  fraudulent  or  collusive  means  whatsoever,  claim 
or  take  the  benefit  of  any  exemption  from  toll  or  over- 
weight, or  for  using  any  additional  horse  or  horses,  or  of 
any  other  exemption  or  exemptions  whatsoever  in  this  Act 
contained,  every  such  person  shall,  for  every  such  offence, 
forfeit  any  sum  not  exceeding  £5\  and  in  all  cases  the 
proof  of  exemption  shall  be  upon  the  person  claiming  the 


By  Stat.  9  Geo.  4.  c.  77.  s.  17,  If  any  person  or  per- 
■oni  shall  claim  or  take  the  benefit  of  any  of  the  exemp- 
ions  mentioned  in  any  local  Turnpike  Act,  not  being  en- 
titled to  the  same,  every  such  person  shall,  for  every  such 


son 
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offence^  forfeit  any  sum  not  exceeding  ^5;  and  in  all  cases 
the  proof  of  exemption  shall  be  upon  the  person  claiming^ 

4 


the  same. 


Seventhly  :  As  to  the  Power  to  raise  Money  upon 

Mortgage  of  the  Tolls. 

Power  to  trustees  to  grant,  and  to  grantee  to  assign, 
mortgage  of  tolls. — By  Stat.  3  G.  4.  c.  126.  s.  81,  It  shall 
be  lawful  for  the  trustees  of  any  turnpike  road,  to  borrow 
and  take  up  at  interest,  on  the  credit  of  the  tolls  arising 
on  such  road,  such  sum  or  sums  of  money  as  they  shall 
from  time  to  time  think  proper,  and  to  demise  and  mort- 
gage the  tolls  on  such  road,  or  any  part  or  parts  thereof, 
and  the  turnpikes  and  toll-houses  (a)  for  collecting  the 
same,  ( the  costs  and  charges  of  which  mortgages  shall  be 
paid  out  of  the  tolls ),  as  a  security  to  any  person  or  per- 
sons, or  their  trustees,  who  shall  advance  such  sum  or 
sums  of  money ;  which  mortgages  shall  be  in  the  words 
or  to  the  effect  following;  (that  is  to  say), 

By  virtue  of  an  Act  passed  in  the  year  of  the 

reign  of ,  intituled  [here  set  forth  the  title  of  this 

Act],   We,  whose  hands  and  seals  are  hereunto  subscribed 

and  set,  being  of  the  trustees  [or,  commissioners] 

for  putting  into  execution  an  Act,  passed  in  the year 

of  the  reign  of ,  intituled  [here  set  forth  the  tide 

of  the  Act  under  which  the  trustees  or  commissioners 


(  a  )  Where  a  Tnrnpike  Act  an- 
thorized  the  trustees  '*  to  take  np 
at  interest  any  sum  upon  credit  of 
the  tolls,  and  to  assign  the  said 
respective  tolls,"  as  a  security; 
and  it  was  also  declared  that  there 
shoald  be  no  pr^erence  between 
the  mortgafers;  it  wa^  decided. 


that  the  trustees  had  no  power  to 
mortgage  the  toU-houseM ;  and  tkat, 
where  they  had  in  fact  made  aoeli 
a  mortgage,  they  were  not  estop- 
ped by  their  deed,  from  intirtiiy 
that  Uie  Act  gave  them  no  aoch 
power.  Fairtitle  e.  Gilbert,  t  T* 
R.  169. 
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borrowing  the  money  and  granting  the  mortgage  shall 

■et,]  in  eonndertUioH  of  the  aum  of  £ tierling,  ad- 

taiuxd  and  paid  by  A.  B.  of to  t/ie  treasurer  of 

tke  said  trustees,  [or,  coi>iinissioners'\  do  hereby  grant 
md  assign  unto  the  said  A.  D.  and  his  executors,  adtui- 
mstrators,  and  assigns,  such  pro^mrtion  of  t/tc  toll*  arts- 
isg  and  to  arise  on  the  said  turnpike  road,  and  the  toU- 
ptes  and  tod-houses  ereeted  or  to  be  erected  for  coliecl- 

aig  the  same,    as  the   said  sum   of  £ doth  or  shall 

hear  to  tke  trf/ole  sum  now  or  hcrctifter  to  become  due  and 
VKing  on  the  security  thereof:  To  hare,  hold,  receive, 
OMd  take  the  said  proportion  of  the  said  tolls,  toll-gates, 
toB-houtet,  and  premises,  with  the  appurtenances,  unto 
tie  said  A.  B.  and  his  executors,  administrators,  and  as- 
^gns,  for  and  during  the  residue  of  the  term  for  wkick 
tke  said  toih  are  granted  by  the  said  last-mentioned  Act, 

miess  the  said  sum  of  £ ,  wil.'i  interest  after  the  rate 

of  £ per  centum  per  annum,  shall  be  sooner  repaid 

and  satisfied.     Gicen  under  our  hands  this day 

^ A.  D.  18 . 

And  copies  of  all  such  mortgn<Tp<i  shnll  he  entered  in  a 
book  or  books  to  be  kept  for  that  purpose  by  the  clerk 
w  treasurer  to  the  said  trustees,  for  which  entry  such 
derk  aball  be  paid  the  sum  of  Cts.  and  no  more,  out  of  the 
lolls  payable  on  such  road;  and  which  said  book  or  books 
•hall  and  may,  at  all  seasonable  times,  be  perused  and 
inspected  without  fee  or  reward: — And  it  shall  be  lawful 
tot  all  persons  respectively,  to  whom  any  mortgage  shall 
be  made  as  aforesaid,  or  who  shall  be  from  time  to  time 
entitled  to  the  money  thereby  secured,  to  assign  or  trans- 
fer his,  her,  or  their  right,  title,  and  interest  in  and  to 
such  mortgage,  and  the  principal  money  and 
thereby  secured  to  any  other  person  or  person*  "> 
soever;  which  assignment  or  transfer  may  be  mat 
following  words,  or  words  to  the  like  effect, 
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dorsed  on  such  mortgage  security,  or  to  be  under-written 
or  thereunto  annexed,  and  signed  in  the  presence  of  Rnd  ■ 
attested  by  one  or  more  credible  witness  or  witnesses;' 
(that  is  to  say),  ^ 

/,  A.  B.  [or,  /,  C.  D.,  assignee y  executor^  or,  adnunis" 
iraior  of  A.B.,  as  the  case  may  happen]  do  hereby  assign 
and  transfer  this  mortgage  security^  with  all  my  tight 
and  title  to  the  principal  money  thereby  secured^  and  all 
interest  now  due  and  liereafler  to  grow  due  upon  the 
same,  unto  E.  F.,  his  [or,  her^  executors,  administrators, 
and  assigns.    Dated  this day  of 18 . 

Witness,  G.  H.  (Signed)    A.  B.  [or,  C.  D.] 

Which  transfer  shall  be  produced  and  notified  to  the 
clerk,  or  treasurer  of  the  said  trustees,  within  two  calen- 
dar months  next  after  the  day  of  the  date  thereof,  who 
shall  enter  the  same  in  the  said  book  or  books,  for  which 
entry  the  said  clerk  or  treasurer  shall  be  paid  the  sum  of 
6s.  and  no  more;  and  such  transfer  shall  then  entitle  such 
assignee,  his  executors,  administrators,  and  assigns,  to  the 
full  benefit  of  such  mortgage  security ;  and  every  such 
assignee  may,  in  like  manner,  assign  or  transfer  the  same, 
and  so  toties  quoties : — And  it  shall  not  be  in  the  power 
of  any  person  or  persons  (except  the  person  or  persons 
to  whom  the  same  shall  be  last  transferred,  his,  her,  or 
their  respective  executors  or  administrators,)  to  release, 
discharge,  or  make  void  the  original  mortgage  securi^, 
or  the  monies  due  thereon,  or  any  part  thereof  :«-> And  all 
persons  to  whom  any  such  mortgage  or  transfer  shall  be 
made  as  aforesaid  shall,  in  proportion  to  the  sum  or  sums 
of  money  thereby  secured,  be  creditors  on  the  tolls  by 
such  Act  granted,  and  on  the  said  toll-gates  and  txfl- 
houses,  in  equal  degree  one  with  another,  or  in  suck 
order  as  shall  be  agreed  upon  and  stipulated  by  the  said 
trustees  at  the  time  of  the  advance  of  their  respective 
shares. 
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Jbug  mortgagee  may  mamiain  efectment. — In  the  case 
JJlDoe  ex  dem.  Banks  v.  Booth  ( a ),  it  was  decided,  upon 
iBortgage  of  tolls  similar  to  the  above  form,  that  any 
flpe  creditor  might  maintain  an  ejectment  for  the  toll- 
koses,  &c;  but  that  he  would  become  the  bailiff  of  the 
mi  of  the  creditors  as  to  all  except  his  own  proportion- 
Hie  principle  of  this  decision  is  thus  broadly  stated  by 
Lnd  Eldon,  C.  J. — ^AUuding  to  the  case  of  Fairtitle  ▼. 
GMert(b)9  in  which  the  trustees  were  not  empowered 
to  mortgage  the  toU-houses,  his  Lordship  observes,  ''  It 
WIS  thought,  that  if  a  power  had  been  given  to  mortgage 
fle  toD-gates  a  difficulty  would  have  arisen,  by  giving  a 
pteference^  which  was  contrary  to  the  intention  of  the 
Act  But  it  does  not  appear  to  me  that  this  difficulty 
vould  have  arisen,  even  if  such  a  power  had  been  given. 
For  I  should  have  been  inclined  to  hold,  that  whatever 
were  the  form  of  the  demise^  it  could  only  operate  so  as 
Id' eflfectiiate  the  Act;  that  is,  so  that  every  other  cre- 
ditor should  receive  his  due  proportion,  for  which  pur- 
pose the  mortgagee  must  have  stood  in  the  situation  of 
bailiff  or  trustee  for  all  the  other  creditors." 

bi  confirmation  of  this  decision  it  is  enacted,  by  Stat. 
8  Geo.  4.  c  126,  s.  40,  That  if  any  mortgagee  or  mort- 
gagees of  any  tolk,  toll-gates,  bars,  chains,  toll-houses, 
and  buildings,  on  any  turnpike  road,  shall  seek  to  obtain 
the  possession  of  the  said  toll-gates,  bars,  chains,  toll- 
houses, and  buildings,  in  order  to  pay  himself,  herself, 
or  themselves  the  principal  money  and  interest,  or  any 
part  thereof,  due  to  him,  her,  or  them,  it  shall  be  com- 
petent for  him,  her,  or  them,  as  lessor  or  lessors  of  the 
plaintiff,  and  upon  his,  her,  or  their  demise  only,  and 
irithout  uniting  in  such  demise  the  other  mortgagees  of 

(  «  )  2  Bot.  &  Pol.  219.  (  ft  )  See  ante,  p.  302,  note  (a). 

U 
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all  judges  and  justices  having  jurisdiction,  as  the  case 
may  require,  until  the  same  are  fully  satisfied  and  per- 
formed, on  account  and  for  the  benefit  of  the  trust  to  be 
created  by  any  subsequent  Act  for  maintaining  the  same 
turnpike  road,  or  any  part  thereof. 

By  Section  12,  The  trustees  appointed  by  virtue  of 
any  local  Turnpike  Act  may  receive  in  and  cancel  all  or 
any  of  the  mortgages  granted  under  the  trusts  of  any 
former  Act  for  the  same  turnpike  road,  or  any  part 
thereof,  and  instead  and  in  lieu  thereof  give  and  execut* 
another  mortgage  or  other  mortgages,  at  the  expence  of 
the  parties  requiring  the  same. 

Power  to  renem  mortgages  which  are  lott  or  mitUa^^ 
By  Section  IS,  of  the  same  Act,  It  is  enacted,  That  in 
all  cases  where  it  shall  appear  by  the  books  kept  by  the 
clerk  or  treasurer  to  the  trustees  of  any  turnpike  road, 
pr  by  any  satisfactory  evidence  adduced  at  any  meeting  of 
Buch  trustees,  that  any  person  or  persons  is  or  are  a  cre- 
ditor or  creditors  on  security  of  the  tolls  authorized  by 
any  local  Turnpike  Act  to  be  taken,  and  that  the  mort- 
gage or  assignment  of  the  tolls  for  securing  any  such  sun 
or  sums  of  money  has  been  lost,  mislaid,  or  by  accideot 
destroyed,  it  shall  be  lawful  for  the  said  trustees,  or  any 
three  or  more  of  them,  to  execute,  at  the  expence  of  the 
person  or  persons  applying  for  the  same,  an  assignment 
of  the  tolls  by  any  such  local  Turnpike  Act  granted,  for 
the  sum  or  sums  of  money  mentioned  in  such  original 
assignment  or  transfer;  and  every  assignment  to  be 
executed  shall  be  valid  and  effectual  for  the  purposes 
thereby  intended. 

Trustees  not  to  be  personally  liable  on  mortgagea.~~ 
By  Stat.  4/  Geo.  i.  c.  05.  s.  fil.  It  is  provided,  That  the 
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invteet  for  making  or  maintaining  any  turnpike  road, 
ibH  not  be  personally  subject  to  or  liable  to  be  charged 
lidi  the  payment  of  any  sum  or  sums  of  money,  by  rea- 
no  of  their  haTing  signed  or  executed  any  mortgage  or 
wignment  by  way  of  mortgage,  or  other  security  to  be 
by  Tirtne  or  in  pursuance  of  any  Act  for  making  or 
itahung  any  turnpike  road: — ^Provided  that  in  case 
mj  me&on,  suit,  or  prosecution  shall  be  brought  or  com- 
■Beed  against  any  such  trustee,  for  any  thing  done  by 
rirtne  or  in  pursuance  of  Siai.  3  Creo.  4.  c*  126,  or  this 
Act,  or  any  such  Act  for  making  or  maintuning  any 
turnpike  road,  all  the  costs,  charges,  and  expences  of  de- 
fending such  action,  suit,  or  prosecution,  or  which  such 
tputee  ahall  incur  in  consequence  thereof,  shall  be  de- 
frayed out  of  the  tolls  arising  on  the  turnpike  road  for 
which  such  trustee  shall  act. 


EioHTHLY :  CeriaiM  Miscellaneous  Regulations  as  to 
repair  of  Turnpike  Roads,  and  as  to  the  execuiion 
of  ike  Acts. 

Am  to  the  tires  of  wheels. — By  Stat.  4  Geo.  4.  c.  95. 
u  2,  It  is  enacted.  That  &om  and  after  the  1st  day  of 
January,  1826,  the  several  nails  of  the  tire  or  tires  of 
the  wheels  of  every  waggon,  wain,  cart,  or  other  such 
canriage,  used  or  drawn  on  any  turnpike  road,  shall  be 
so  countersunk  as  not  to  project  beyond  one  quarter  of 
an  inch  above  any  part  of  the  surface  of  such  tire  or 
tires :— «And  if  any  waggon,  cart,  or  other  such  carriage, 
shall,  from  and  after  the  said  1st  day  of  January,  1826, 
be  drawn  or  used  on  any  turnpike  road,  with  any  wheel 
or  wheels  made,  constructed,  or  being  otherwise  than 
as  hereinbefore    last   described,   the  owner  or  owners 
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all  judges  and  justices  having  jurisdiction,  as  the  case 
may  require,  until  the  same  arc  fully  satisfied  and  peiy 
formed,  on  account  and  for  the  benefit  of  the  trust  to  b8> 
created  by  any  Eubsequent  Act  for  maintaining  the  samt) 
turnpike  road,  or  any  part  thereof 

By  Seclimi  12,  The  trustees  appointed  by  virtue  vt 
any  local  Turnpike  Act  may  receive  in  and  cancel  all  o* 
any  of  the  mortgages  granted  under  the  trusts  of  any 
former  Act  for  the  same  turnpike  road,  or  any  pait 
thereof,  and  instead  and  in  lieu  thereof  give  and  execnts^ 
another  mortgage  or  other  mortgages,  at  the  cxpence  of 
die  parties  requiring  the  same. 

Power  to  renew  mortgages  which  are  lost  or  mislmd— 
By  Section  13,  of  the  same  Act,  It  is  enacted,  That  i 
all  cases  where  it  shall  appear  by  the  books  kept  by  tbg 
clerk  or  treasurer  to  the  trustees  of  any  turnpike  road/ 
or  by  any  satisfactory  evidence  adduced  at  any  meeting  of 
auch  trustees,  that  any  person  or  persons  is  or  are  a  ere* 
ditor  or  creditors  on  security  of  the  tolls  authorized  by 
any  local  Turnpike  Act  to  be  taken,  and  that  the  mort* 
gage  or  assignment  of  the  tolls  for  securing  any  such  sum. 
or  sums  of  money  has  been  lost,  mislaid,  or  by  accident 
destroyed,  it  shall  be  lawful  for  the  said  trustees,  or  any 
three  or  more  of  them,  to  execute,  at  the  expence  of  tl 
person  or  persons  applying  for  the  same,  an  assigmnenl 
of  the  tolls  by  any  such  local  Turnpike  Act  granted,  I 
the  sum  or  sums  of  money  mentioned  in  such  originals 
assignment  or  transfer;  and  every  assignment  to 
executed  sliall  he  valid  and  effectual  for  the  purpoaflt 
thereby  intended. 

Trusted  not  to  be  personally  liable  on  mortgages.'^ 
•y  aiat.  *  Geo.  4.  c.  9.5.  s.  fil,  It  i^  provided.  That  tha 
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tnvteet  for  making  or  maiiitaining  any  turnpike  road, 
Ad  not  be  perM»ially  subject  to  or  liable  to  be  charged 
iilh  the  payment  of  any  sum  or  sums  of  money,  by  rea- 
no  of  their  haTing  signed  or  executed  any  mortgage  or 
iMgnnient  by  way  of  mortgage,  or  other  security  to  be 
■ade  by  Tirtne  or  in  pursuance  of  any  Act  for  making  or 
■amtaining  any  turnpike  road: — Provided  that  in  case 
ay  aislion,  suit,  or  prosecution  shall  be  brought  or  com- 
■■Med  against  any  such  trustee,  for  any  thing  done  by 
rirtae  or  in  pursuance  of  St€U.  3  Creo.  4.  c.  126,  or  this 
Act,  or  any  such  Act  for  making  or  maintaining  any 
tvmpike  road,  all  the  costs,  charges,  and  expenoes  of  de- 
fending  such  action,  suit,  or  prosecution,  or  which  such 
tnutte  shall  incur  in  consequence  thereof,  shall  be  de- 
frayed out  of  the  tolls  arising  on  the  turnpike  road  for 
which  such  trustee  shall  act. 


EiOHTHLY :  Ccriaim  Miscellaneous  Regulations  as  to 
repair  of  Turnpike  Roads,  and  as  to  the  execuiion 
of  ike  Acts. 

As  to  the  tires  of  wheels. — By  Stat.  4  Geo.  4.  c.  95. 
f«2.  It  is  enacted.  That  &om  and  after  the  1st  day  of 
Jsnuary,  1826,  the  several  nails  of  the  tire  or  tires  of 
the  wheels  of  every  waggon,  wain,  cart,  or  other  such 
canriage,  used  or  drawn  on  any  turnpike  road,  shall  be 
so  countersunk  as  not  to  project  beyond  one  quarter  of 
an  inch  above  any  part  of  the  surface  of  such  tire  or 
tires :— «And  if  any  waggon,  cart,  or  other  such  carriage, 
shall,  from  and  after  the  said  1st  day  of  January,  1826, 
be  drawn  or  used  on  any  turnpike  road,  with  any  wheel 
or  wheels  made,  constructed,  or  being  otherwise  than 
as  hereinbefore    last   described,   the  owner  or  owners 
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tliereof  shall  forfeit  any  sum  not  esceeding  40*,,  and 
every  driver  thereof  any  Bum  not  exceeding  20*.  for  eacb 
And  every  time  that  such  waggon,  cart,  or  other  suci 
carriage  shall  be  used  or  drawn  on  any  turnpike  road. 

Carriages  used  on  railivai/s  not  to  be  drawn  on  turn- 
pike roads.- — By  Section  16,  If  any  waggon  or  cart  biuU 
or  constructed  to  be  and  usually  used  on  any  railway  or 
tram-road,  shall  be  drawn  or  pass,  loaded,  on  any  turn- 
pike road,  out  of  and  away  from  such  railway  or  tram- 
road,  for  the  distance  of  more  than  100  yards,  the  owner 
or  proprietor  of  every  such  waggon  or  cart  shall  forfeit 
and  pay  the  sum  of  40;.,  and  the  driver  thereof,  not 
being  the  owner,  the  sum  of  20s.  for  each  and  every 
time  such  waggon  or  cart  shall  be  so  drawn  and  pass. 

As  to  the  period  for  watering  roads. — By  Slat.  3  Geo.  4^ 
c.  126,  s.  120,  After  reciting  that  by  several  Acts  of  Par- 
liament relating  to  particular  turnpike  roads,  power  is 
given  to  the  trustees  to  water  the  roads  during  certain 
months  in  tlie  year,  and  to  take  additional  tolls  on 
count  of  the  said  watering,  and  the  time  specified  in  such 
Acts  has  been  found  in  many  instances  too  limited  to 
aflbrd  to  the  public  all  the  advantages  which  might  be 
derived  from  watering  the  said  roads ; — It  is  enacted,  that 
whenever  an  Act  or  Acts  has  or  have  been  passed  U> 
enable  the  trustees  of  any  turnpike  road  or  roads  to  water 
llie  same  or  any  part  thereof,  and  to  take  an  additional 
toll  for  such  watering  during  a  limited  time,  in  the  said 
Act  or  Acts  specified,  it  sliall  be  lawful  for  the  trustees 
of  the  said  road  or  roads,  at  any  general  meeting  held 
for  that  purpose,  to  order  that  such  part  of  the  said 
road  or  roads  as  by  the  local  Act  or  Acts  relating  to  the 
same  is  allowed  or  directed  to  be  watcied,  and  a  certaia 
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addiliomd  toD  to  be  taken  for  such  watering,  shall  be 
mtered,  and  the  said  additional  toll  for  watering  the 
ume  maj  be  demanded  and  taken  for  any  time  between 
the  lat  day  of  March  in  every  year,  and  the  Ist  day  of 
Novetmber  following;  and  the  said  trustees  shall  have, 
sad  they  are  hereby  authorized  to  exercise  and  enforce 
al  die  powers,  authorities,  remedies,  and  penalties  for 
flnHrding  the  said  additional  tolls  for  watering  the  roads 
during  the  time  aforesaid,  as  they  now  by  law  have  for 
my  other  tolls  which  may  be  demanded  and  collected  on 
the  said  roads* 

Wkat  shall  be  deemed  the  centre  of  the  road. — By 
Section  124,  After  reciting  that  doubts  may  arise  as  to 
what  is  to  be  deemed  the  road,  or  the  centre  of  the 
road; — It  is  enacted,  that  where  in  this,  or  any  otiier 
Act  of  Parliament  relating  to  turnpike  roads,  any  matter 
sr  thing  is  directed  or  forbidden  to  be  done  within  a 
certain  distance  of  the  centre  of  the  road,  that  portion 
«f  ground  shall  be  deemed  and  taken  to  be  the  road, 
which  has  been  maintained  by  the  trustees  as  hard  road, 
and  repaired  with  stones,  gravel,  or  other  materials  used 
b  forming  roads,  for  six  months  immediately  preceding 
any  offence  committed  against  such  regulations ;  and  the 
centre  of  the  road  shall  be  the  middle  of  such  hard  road, 
where  a  Une  being  drawn  along  the  road  or  a  point 
marked,  an  equal  number  of  feet  of  hard  road  which 
have  been  so  maintained  and  repaired  as  aforesaid,  tut 
six  months  before,  shall  be  found  on  each  aide  of  such 
line  or  mark :— Provided  always,  that  nothing  herein  con- 
tained shall  authorize  any  person  or  persons  to  incliMO 
or  make  any  encroachment  on  any  waste  lands  or  grounds 
lying  on  the  side  of  uny  turnpike  road,  being  part  of  the 
highway,  and  over  which  the  king's  subjects  have  been 
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thereof  sliall  forfeit  any  sura  not  exceeding  40t.,  and 
every  driver  tbereof  any  sum  not  exceeding  20*.  for  each 
and  every  time  that  such  waggon,  cart,  or  other  such 
carriage  shall  be  used  or  drawn  on  any  turnpike  road. 

Carriages  used  on  railways  not  to  be  drawn  on  tum- 
pilce  roads. — By  Section  16,  If  any  waggon  or  cart  built 
or  constructed  to  be  and  usually  used  on  any  railway  or 
tram-road,  shall  be  drawn  or  pass,  loaded,  on  any  turn- 
pike road,  out  of  and  away  from  such  railway  or  tram- 
road,  for  the  distance  of  more  than  100  yards,  the  owner 
or  proprietor  of  every  such  waggon  or  cart  shall  forfeit 
and  pay  the  sum  of  40s.,  and  the  driver  tbereof,  not 
being  the  owner,  the  sum  of  20s.  for  each  and  every 
time  such  waggon  or  cart  shall  be  so  drawn  and  pass. 

As  to  the  period  for  watering  roads. — By  Slat.  3  Geo.  4. 
c.  126.  s,  120,  After  reciting  that  by  several  Acts  of  Par- 
liament relating  to  particular  turnpike  roads,  power  is 
given  to  the  trustees  to  water  the  roads  during  cerUun 
montlis  in  the  year,  and  to  take  additional  tolls  on 
count  of  the  said  watering,  and  the  time  specified  in  such 
Acts  has  been  found  in  many  instances  too  limited  to 
alford  to  the  public  al!  the  advantages  which  might  be 
derived  from  watering  the  said  roads ; — It  is  enacted,  that 
whenever  an  Act  or  Acts  has  or  have  been  passed  to 
enable  the  trustees  of  any  turnpike  road  or  roads  to  water 
the  same  or  any  part  thereof,  and  to  lake  an  additional 
toll  for  such  watering  during  a  limited  time,  in  the  said 
Act  or  Acts  specified,  it  shall  he  lawful  for  the  trustees 
of  the  said  road  or  roads,  at  any  general  meeting  held 
for  that  purpose,  to  order  that  such  part  of  the  said 
road  or  roads  as  by  the  local  Act  or  Acts  relating  to  the 
same  is  allowed  or  directed  to  be  watered,  and  a  certain 
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addkioiial  Coll  to  be  taken  for  such  watering,  shall  be 
.  valered,  and  the  said  additional  toll  for  watering  the 
aune  may  be  demanded  and  taken  for  any  time  between 
the  1st  day  of  March  in  every  year,  and  the  Ist  day  of 
November  following;  and  the  said  trustees  shall  have, 
sod  they  are  hereby  authorized  to  exercise  and  enforce 
iD  die  powers,  authorities,  remedies,  and  penalties  for 
edleding  the  said  additional  tolls  for  watering  the  roads 
during  the  time  aforesaid,  as  they  now  by  law  have  for 
any  other  tolls  which  may  be  demanded  and  collected  on 
the  said  roads* 

Wkai  shall  be  deemed  the  centre  of  the  road. — By 
Section  1S4,  After  reciting  that  doubts  may  arise  as  to 
what  is  to  be  deemed   the  road,   or  the  centre  of  the 
road; — It  is  enacted,  that  where  in  this,  or  any  other 
Act  of  Parliament  relating  to  turnpike  roads,  any  matter 
sr  thing   is  directed  or  forbidden  to  be  done  within  a 
certain  distance  of  the  centre  of  the  road,  that  portion 
rf  ground  shall  be  deemed  and  taken  to  be  the  road, 
which  has  been  maintained  by  the  trustees  as  hard  road, 
and  repaired  with  stones,  gravel,  or  other  materiak  used 
in  forming  roads,  for  six  months  immediately  preceding 
any  offence  committed  against  such  regulations ;  and  the 
centre  of  the  road  shall  be  the  middle  of  i>ucb  liard  r^/ad, 
where   a  line  being  drawn   along  the  roa/1   or  a  fioint 
marked,  an  equal  number  of  feet  of  liard  r/^d  which 
have  been  so  maintained  and  repaired  a*  af//r<;«Aid,  for 
six  months  before,  shall  be  found  on  ea/rli  «yl^  '/f  kuch 
line  or  mark :-— Provided  always,  that  nothing  \t^*^u  con- 
tained shall  authorize  any  person  or  per^/zn*  t/>  inclose 
or  make  any  encroachment  on  any  waste  land*  or  grounds 
lying  on  the  side  of  any  turnpike  road,  b^iirj;;  part  of  the 
highway,  and  over  which  the  king's  bubjccts  have  been 
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used  and  accustomed  to  pass  ;  but  every  person  who  shall 
inclose  such  waste  lands  and  grounds,  or  obstruct  the 
right  of  passage  over  the  same,  shall  conthiue  and  be 
subject  to  the  same  process  and  penalties  as  if  thb  Act 
bad  not  been  niade. 

Poteer  to  trutlees  to  order  skid-pans  to  be  used  wilh 
locked-wheels. — By  Sectiou  126,  It  shall  he  lawfiil  to  and 
for  the  trustees  of  every  turnpike  road,  at  any  meeting 
to  be  held  for  that  purpose,  on  ten  days'  notice  in  writing 
of  such  meeting  being  affixed  upon  the  turnpike-gates 
on  the  road,  and  they  are  hereby  authorized  and  cm- 
powered,  from  time  to  time  as  tbey  shall  think  fit,  to 
order  and  direct  that  in  all  cases,  where  any  waggon  or 
cart  shall  descend  any  hill  or  hills  on  the  said  road  with 
cither  of  the  wheels  locked,  a  skid-pan  or  shpper  shall 
be  used  or  placed  at  the  bottom  of  such  wheel  during 
the  whole  time  of  its  being  so  locked,  in  such  manner 
as  to  prevent  the  said  road  from  being  destroyed  or  in- 
jured by  the  locking  of  such  wheel ;  and  it  shall  be  lawful 
for  the  said  trustees  from  time  to  time  to  repeal,  alter,  or 
renew  such  order  as  they  shall  think  necessary: — And 
whilst  any  such  order  so  to  be  made  as  aforesaid  shall 
be  in  force,  every  person  who  shall  drive  or  act  as  tha 
driver  of  any  waggon  or  cart  down  any  bill  or  hills, 
with  either  of  the  wheels  locked,  and  without  using  such 
skid-pan  or  elipper  at  the  bottom  of  such  wheel,  in 
manner  aforesaid,  shall,  fur  every  such  offence,  forfeit 
any  sum  not  esceeding  90s.: — Provided  always,  that  a 
copy  of  such  order  shall  be  affixed  on  all  the  turnpikes 
standing  on  such  road,  for  thirty  days  at  least  before 
the  same  shall  be  in  force. 

Poteer  to  make  causetoays  ;  and  to  substitute  bye-roadt 
during  the  time  of  repair,  Sfc. — By  Section  HI,  It  shall 
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k  hwfol  for  the  trustees  to  make  and  keep  in  repair, 

or  cause  to  be  made  and  kept  in  repair,  any  causeway 

or  causewajs  for  the  use  of  foot  passengers  in,  upon,  or 

OD  the  sides  of  the  turnpike  road,  in  such  manner  as  they 

Aall  think  proper:— And  also  to  make  or  cause  to  be 

Bide  a  road  through  the  grounds  adjoining  to  any  ruinous 

or  narrow  part  of  any  turnpike  road  ( not  being  the  site 

or  ground  whereon  any  house  or  houses  stand,  nor  being 

i  yard,  garden,  park,  paddock,  planted  walk,  or  avenue 

to  any  house,  or  any  inclosed  ground  planted  and  set 

apart  as  a  nursery  for  trees),  to  be  made  use  of  by  all 

passengers,  cattle,  and  carriages,  as  a  public  highway, 

viiilst  the  old  road  is  repairing  or  widening,    and   till 

8ich  time  as  it  shall  be  convenient  for  passengers  and 

enriages  to  pass  along  the  same,  making  such  recompence 

to  the  owners  and  occupiers  of  such  private  grounds  for 

the  daoAges  they  shall  or  may  thereby  sustain,  as  shall 

ke  adjudged  reasonable  by  the  trustees  of  the  road  under 

repair  or  alteration ;  and  in  case  of  any  difference  con- 

eeming  such  damages  between  such  owners  or  occupiers 

and  such  trustees,    then  it  shall  be  lawful  for  any  two 

<Hr  more  justices  of  the  peace  acting  in  and  for  the  county 

wherein  such  grounds  shall  be  situate,  on  fourteen  days' 

notice  in  writing  being  given  by  either  party  to  the  other, 

to  settle,  adjudge,  and  finally  determine  what  recompence 

•hall  be  made  to  such  owners  and  occupiers  for  the  da- 

Snage  they  shall  have  sustained  as  aforesaid. 

Trustees  not  to  make  or  repair  paved  causeways 
through  any  town  or  village. — By  Section  112,  Nothing 
herein  contained  as  to  the  making  or  maintaining  any 
causeway  or  foot-path,  or  any  other  matter  or  provision 
in  this  Act,  shall  extend,  or  be  deemed  or  construed  to 
^extend  to    authorize  or  empower  any  trustees  of  any 
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turnpike  road  to  lay  down^  continue,  repair,  or  maintain 
any  payement,  or  any  paved  or  pitched  causeway  or  foot- 
path, in,  or  upon,  or  at  the  side  of  any  turnpike  road, 
within  any  town,  village,  or  hamlet  where  such  turnpike 
road  shall  pass  through  the  same,  unless  provision  shall 
have  been  or  shall  be  specially  made  for  that  purpose  in 
the  Act  or  Acts  of  Parliament  under  which  such  turnpike 
roads  shall  be  made,  maintained,  or  repaired ;  but  in 
deSetult  of  such  provision,  all  and  every  such  pavement, 
paved  or  pitched  causeway,  or  footpath,  within  such 
town,  village,  or  hamlet,  shall  be  made,  repaired,  and 
maintained,  by  and  at  the  costs  of  the  inhabitants  of 
such  town,  village,  or  hamlet,  or  by  such  other  persons 
as  shall  be  in  anywise  liable  to  make,  maintain,  and  re* 
pair  the  same. 

Regulations  as  to  the  maintenance  of  ditches ^  drains ^  ^c. 
By  Sect,  113,  Ditches,  drains,  or  water-courses  of  a 
sufficient  depth  and  breadth  for  the  keeping  all  turnpike 
roads  dry,  and  conveying  the  water  from  tlie  same,  shall 
be  made,  scoured,  cleansed,  and  kept  open,  and  suffi- 
cient trunks,  tunnels,  plats,  or  bridges  shall  be  made 
and  laid  where  any  carriage-ways  or  foot-ways  lead  out 
of  the  said  turnpike  roads  into  the  lands  or  grounds  ad- 
joining thereto,  by  the  occupier  or  occupiers  of  such 
lands  or  grounds;  and  every  person  who  shall  occupy 
any  lands  or  grounds  adjoining  to  or  lying  near  such 
turnpike  road  through  which  the  water  hath  used  to 
pass  from  the  said  turnpike  road,  shall  and  is  hereby 
required,  from  time  to  time  as  often  as  occasion  shall  be, 
to  open,  cleanse,  and  scour  the  ditches,  water-courses, 
and  drains,  for  such  water  to  pass  without  obstruction ; 
And  every  person  making  default  in  any  of  the  matters 
or  things  aforesaid,  after  ten  days*  notice  to  him  given. 
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AmU,  for  eTery  such  offence,  forfeit  tmy  sum  not  exceed- 
ing .£5. 

By  Seciian  115,  In  all  cases,  where  any  gutter,  drain, 
nnk,  sewer,  or  under-drain,   made  or  hereafter  to  be 
Blade  under  or  at  the  sides  or  near  any  turnpike  road, 
shall  be  used  as  well  for  the  conveyance  of  the  water 
from  such  turnpike  road,  as  for  conveying  water,  filth, 
or  other  matters  from  the  houses  or  premises  of  the  in- 
habitants of  any  town,  hamlet,  village,  street,  or  place, 
and  no  specific  mode  of  repair,  or  persons  liable  to  the 
eipences   of  maintaining  the   same,  shall  be  appointed, 
die  expence  of  maintaining  and  repairing  such  gutter, 
drain,  sink,  sewer,  or  under-drain,  shall  be  borne  and 
defrayed  equally  or  in  proportions  by  the  trustees  of  such 
turnpike  road  and  the  inhabitants  of  the  town,  hamlet, 
village,  street,  or  place  using  the  same : — And  in  order 
to  ascertain  the  proportion,  and  recover  such  expences, 
the  surveyor  of  the  turnpike  road,  under  or  at  the  sides 
or  near  to  which  such  gutter,    drain,   sink,   sewer,    or 
onder-drain  shall  be  situated,  shall,  as  often  as  shall  be 
requisite,  repair  the   same,  and  shall  then  make  out  an 
account  of  the  costs   and  expences  of  such  reparation, 
and  produce  the  same  to  any  two  or  more  justices  of  the 
peace   acting  for  the  county  where  such  gutter,  drain, 
sink,  sewer,  or  under-drain,  or  so  much  thereof  as  shall 
be  repaired,  shall  lie: — And  it  shall  be  lawful  for  the 
sud  justices,  and  they  are  hereby  authorized  and  em- 
powered to  examine  the  accounts  and  statements  to  be 
produced  to  them,  and  to  inquire  as  to  the  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  and  to 
proportion  the  amount  to  be  paid  by  the  trustees  of  the 
turnpike  road,  and  by  the  inhabitants  and  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  respec- 
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turnpike  road  to  lay  down,  continue,  repair,  or  maintain 
any  pavement,  or  any  paved  or  pitched  causeway  or  foot- 
path, in,  or  upon,  or  at  the  side  of  any  turnpike  road, 
within  any  town,  village,  or  hamlet  where  such  turnpike 
road  shall  pass  through  the  same,  unless  provision  shall 
have  been  or  shall  be  specially  made  for  that  purpose  in 
the  Act  or  Acts  of  Parliament  under  which  such  turnpike 
roads  shall  be  made,  maintained,  or  repaired ;  but  in 
default  of  such  provision,  all  and  every  such  pavement, 
paved  or  pitched  causeway,  or  footpath,  within  such 
town,  village,  or  hamlet,  shall  be  made,  repaired,  and 
maintained,  by  and  at  the  costs  of  the  inhabitants  of 
such  town,  village,  or  hamlet,  or  by  such  other  persons 
as  shall  be  in  anywise  liable  to  make,  maintain,  and  re* 
pair  the  same. 

Regulations  as  to  the  Maintenance  of  ditches y  drains ^  ^c* 
By  Sect,  113,  Ditches,  drains,  or  water-courses  of  a 
sufficient  depth  and  breadth  for  the  keeping  all  turnpike 
roads  dry,  and  conveying  the  water  from  the  same,  shall 
be  made,  scoured,  cleansed,  and  kept  open,  and  suffi- 
cient trunks,  tunnels,  plats,  or  bridges  shall  be  made 
and  laid  where  any  carriage-ways  or  foot-ways  lead  out 
of  the  said  turnpike  roads  into  the  lands  or  grounds  ad- 
joining thereto,  by  the  occupier  or  occupiers  of  such 
lands  or  grounds;  and  every  person  who  shall  occupy 
any  lands  or  grounds  adjoining  to  or  lying  near  such 
turnpike  road  through  which  the  water  hath  used  to 
pass  from  the  said  turnpike  road,  shall  and  is  hereby 
required,  from  time  to  time  as  often  as  occasion  shall  be, 
to  open,  cleanse,  and  scour  the  ditches,  water-courses, 
and  drains,  for  such  water  to  pass  without  obstruction : 
And  every  person  making  default  in  any  of  the  matters 
or  things  aforesaid,  afler  ten  days*  notice  to  him  given. 


mSCBLLAKBOUS  -REGULATIONS.  -  S|7 

shall,  for  erery  such  offence,  forfeit  tmy  sum  not  exceed- 
ing ^5. 

By  Section  115,  In  all  cases,  where  any  gutter,  drain, 
nnk,  sewer,   or  under-drain,   made  or  hereafter  to  be 
made  under  or  at  the  sides  or  near  any  turnpike  road, 
ahall  be  used  as  well  for  the  conveyance  of  the  water 
from  such  turnpike  road,  as  for  conveying  water,  filth, 
or  other  matters  from  the  houses  or  premises  of  the  in- 
habitants of  any  town,  hamlet,  village,  street,  or  place, 
and  no  specific  mode  of  repair,  or  persons  liable  to  the 
expences  of  maintaining  the  same,  shall  be  appointed, 
tbe  expence  of  maintaining  and  repairing  such  gutter, 
drain,  sink,  sewer,  or  under-^lrain,  shall  be  borne  and 
defrayed  equally  or  in  proportions  by  the  trustees  of  such 
turnpike  road  and  the  inhabitants  of  the  town,  hamlet. 
Tillage,  street,  or  place  using  the  same : — And  in  order 
to  ascertain  the  proportion,  and  recover  such  expences, 
tbe  surveyor  of  the  turnpike  road,  under  or  at  the  sides 
or  near  to  which  such  gutter,    drain,   sink,   sewer,    or 
under-drain  shall  be  situated,  shall,  as  often  as  shall  be 
requisite,  repair  the   same,  and  shall  then  make  out  an 
account  of  the  costs  and  expences  of  such  reparation, 
and  produce  the  same  to  any  two  or  more  justices  of  the 
peace   acting   for  the  county  where  such  gutter,  drain, 
sink,  sewer,  or  under-drain,  or  so  much  thereof  as  shall 
be  repaired,  shall  lie: — And  it  shall  be  lawful  for  the 
82ud  justices,  and  they  are  hereby  authorized  and  em- 
powered to  examine  the  accounts  and  statements  to  be 
produced  to  them,  and  to  inquire  as  to  the  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  and  to 
proportion  the  amount  to  be  paid  by  the  trustees  of  the 
turnpike  road,  and  by  the  inhabitants  and  persons  using 
such  gutter,  drain,  sink,  sewer,  or   under-drain,  respec- 
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threly,  and  to  fix  and  ascertain  the  amount  of  sucli  pro- 
portion  as  they  the  said  justices  shaU  deem  just  and 
reasonable  to  be  paid  by  the  said  several  parties  respec- 
tively : — And  if  any  person  shall  neglect  or  refuse  to  pay 
the  sum  directed  by  the  said  justices  to  be  paid  by  him» 
the  same  shall  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  so  neglecting  or  refusings  by 
a  warrant  under  the  hands  and  seals  of  any  two  or  more 
justices  of  the  peace  acting  for  the  county  where  sudi 
person  or  persons  shall  reside. 

By  Siat.  4  Geo.  4.  c.  95.  s.  67,  It  shall  be  lawful  for  the 
surveyor  and  surveyors  and  such  other  person  and  personi 
as  shall  be  appointed  by  the  trustees  of  any  turnpike  road, 
firom  time  to  time  to  cut,  make,  or  maintain  drains  or  water- 
courses upon  and  through  any  lands  lying  contiguous  to 
any  such  road,  and  also  to  make  ditches  in  such  places 
and  in  such  manner  as  such  surveyor  and  surveyors,  by 
order  of  such  trustees,  shaU  judge  necessary ;  and  make 
fluflScient  fences  and  barriers,  and  other  erections,  on  anj 
part  or  parts  of  the  said  road,  in  order  to  prevent  any 
rivulet  or  current  of  water  from  flooding  the  same,  as 
such  surveyor  or  surveyors  shall  judge  necessary;  making 
such  satisfaction  to  the  owners  or  occupiers  of  such  lands 
so  to  be  used,  cut  through,  or  built  upon,  for  the  damages 
which  they  or  any  of  them  may  sustain  thereby,  as  sudi 
trustees  shall  judge  reascMiable  ;  and  in  case  of  any  diF- 
ference  between  such  owners  or  occupiers  and  such  tms* 
tees  touching  such  damages,  the  same  shall  be  finally 
settled  by  any  two  or  more  justices  of  the  peace  for  the 
coimty  in  which  such  road  shall  lie  or  be  situate  (a). 


(a)  See  Sntton  v,  Clarke,  6  Tannt.  29.— 1  Marsh.  4f 9,  S.  C. 
ante,  p.  SOS. 
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Am  ta  He  /mmmmg  cf  freee  ami  hedges. — ^By  Siatmie 
SGeo.  4.  c.  U&.  s.  116,  It  is  enacted.  That  the  ownen 
or  uccupicia  of  die  land  next  adjoining  to  every  turnpike 
lead  diaH  cat,  prone,  and  trim  their  hedges  to  the  height 
of  aix  feet  from  the  sm*fiioe  of  the  ground ;  and  also  cut 
down,  pmne,  or  lop  the  brandies  of  trees,  bushes,  and 
dmibe  growing  in  or  near  such  hedges,  or  other  fences 
aijaeent  dieielo^  (such  fences,  trees,  bushes,  or  shrubs, 
BOC  being  in  any  garden,  orchard,  plantation,  walk,  or 
afcnne  to  a  house,  nor  any  tree,  bush,  or  shrub,  being 
an  omament  or  shelter  to  a  house,  unless  the  same  sbdl 
hang  ofer  die  road,  or  any  part  thereof,  in  such  a  manner 
St  to  inqpede  or  annoy  any  carriage  or  person  traTcUing 
Aeraon,)  in  such  manner,  that  the  turnpike  road  shall  not 
hs  prejudiced  by  the  shade  thereof,  and  that  the  sun  and 
vind  may  not  be  ezchided  from  such  turnpike  road  to  the 
dsBMige  thereof: — ^And  if  such  owner  or  occupier  shall 
ait  within  ten  days  after  notice  given  by  the  surveyor 
6r  that  purpose,  cut,  prune,  and  trim  such  hedges,  or 
cot  down,  prune,  or  trim  such  branches  of  trees,  bushes, 
and  shrubs  in  manner  aforesaid,  it  shall  be  lawful  for  the 
liid  surveyor  and  he  is  hereby  required  to  make  complaint 
thereof  to  some  justice  of  the  limit  where  such  turnpike 
load  shall  lie,  who  shall  summon  the  occupier  of  such 
lands  before  him  to  answer  the  said  complaint ;  and  if  it 
shall  appear  to  such  justice  that  such  occupier  has  not 
eompHed  with  the  requisites  of  this  Act  in  that  behalf,  it 
thail  be  lawful  for  such  justice,  upon  hearing  the  sur- 
veyor and  occupier  of  such  land,  or  his  agent,  (or  in  de- 
feult  of  his  appearance,  upon  having  due  proof  of  the 
service  of  such  summons,)  and  considering  the  circum- 
istaiices  of  the  case,  to  order  such  hedges  to  be  cut, 
trimmed,  and  pruned,  and  such  branches  of  trees,  bushes, 
aqd  shrubs  to  be  cut  down,  or  pruned,  or  trimmed,  in 
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tively,  and  to  fix  and  ascertain  the  amount  of  such  pro- 
portion as  they  the  said  justices  shall  deem  just  and 
reasonable  to  be  paid  by  the  said  several  parties  respec- 
tively : — And  if  any  person  shall  neglect  or  refuse  to  pay 
the  sum  directed  by  the  said  justices  to  be  paid  by  him, 
the  same  shall  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  so  neglecting  or  refusing,  by 
a  warrant  under  the  hands  and  seals  of  any  two  or  morei 
joBtices  of  the  peace  acting  for  the  county  where  such 
person  or  persons  shall  reside. 

By  Siat.  *Geo.  4>.  c.  95.  a.  67,  It  shall  be  lawful  for  the, 
surveyor  and  surveyors  and  such  other  person  and  persona 
as  shall  be  appointed  by  the  trustees  of  any  turnpike  road, 
from  time  to  time  to  cut,  make,  or  maintain  drains  or  water- 
courses upon  and  through  any  lands  lying  contiguous  tO' 
any  such  road,  and  also  to  make  ditches  in  such  ph 
and  in  such  manner  as  such  surveyor  and  surveyors,  by 
order  of  such  trustees,  shall  judge  necessary;  and  make 
sufficient  fences  and  barriers,  and  other  erections,  on  any 
pait  or  parts  of  the  said  road,  in  order  to  prevent  any 
rivulet  or  current  of  water  from  flooding  the  same,  as 
such  surveyor  or  surveyors  shall  judge  necessary;  making 
such  satisfaction  to  the  owners  or  occupiers  of  such  lands 
so  to  be  used,  cut  through,  or  built  upon,  for  the  damages 
which  they  or  any  of  them  may  sustain  thereby,  as  such 
trustees  Glial]  judge  reasonable  ;  and  in  case  of  any  dif- 
ference between  such  owners  or  occupiers  and  such  trus- 
tees touching  such  damages,  the  same  shall  be  finally 
settled  by  any  two  or  more  justices  of  the  peace  for  the 
coun^  in  which  such  road  shail  Ue  or  be  situate  (a). 

(«■)  Spf   Sullon  r.  Clarke.  6  Taiinl.  i!".— I  Marsh,  439,  S.  C- 
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shall,  for  eyery  such  offence,  forfeit  any  sum  not  exceed-* 
ingi^S. 

By  Section  115,  In  all  cases,  where  any  gutter,  drain, 
sink,  sewer,  or  under-drain,    made  or  hereafter  to  be 
made  under  or  at  the  sides  or  near  any  turnpike  road, 
shall  be  used  as  well  for  the  conveyance  of  the  water 
from  such  turnpike  road,  as  for  convejong  water,  filth, 
or  other  matters  from  the  houses  or  premises  of  the  in- 
habitants of  any  town,  hamlet,  village,  street,  or  place, 
and  no  specific  mode  of  repair,  or  persons  liable  to  the 
expences  of  maintaining  the  same,  shall  be  appointed, 
the  expence  of  maintaining  and  repairing  such  gutter, 
drain,  sink,  sewer,  or  under-drain,  shall  be  borne  and 
defrayed  equally  or  in  proportions  by  the  trustees  of  such 
turnpike  road  and  the  inhabitants  of  the  town,  hamlet, 
village,  street,  or  place  using  the  same : — And  in  order 
to  ascertain  the  proportion,  and  recover  such  expences, 
the  surveyor  of  the  turnpike  road,  under  or  at  the  sides 
or  near  to  which  such  gutter,    drain,   sink,   sewer,    or 
ooder-drain  shall  be  situated,  shall,  as  often  as  shall  be 
requisite,  repair  the  same,  and  shall  then  make  out  an 
account  of  the  costs  and  expences  of  such  reparation, 
and  produce  the  same  to  any  two  or  more  justices  of  the 
peace  acting  for  the  county  where  such  gutter,  drain, 
sink,  sewer,  or  under-drain,  or  so  much  thereof  as  shall 
be  repaired,  shall  lie: — And  it  shall  be  lawful  for  the 
said  justices,  and  they  are  hereby  authorized  and  em- 
powered to  examine  the  accounts  and  statements  to  be 
produced  to  them,  and  to  inquire  as  to  the  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  and  to 
proportion  the  amount  to  be  paid  by  the  trustees  of  the 
turnpike  road,  and  by  the  inhabitants  and  persons  using 
such  gutter,  drain,  sink,  sewer,  or  under-drain,  respec- 
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tWely,  and  to  fix  and  ascertain  the  amount  of  such  pro* 
portion  as  they  the  said  justices  shall  deem  just  and 
reasonable  to  be  paid  by  the  said  several  parties  respec- 
tively : — And  if  any  person  shall  neglect  or  refuse  to  pay 
the  sum  directed  by  the  said  justices  to  be  paid  by  him, 
the  same  shall  he  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  so  neglecting  or  refusing,  by 
a  warrant  under  the  hands  and  seals  of  any  two  or  more 
justices  of  the  peace  acting  for  the  county  where  such 
person  or  persons  shall  reside. 

By  Stat.  4Geo.  4.  c.  95.  a.  67,  It  shall  be  lawful  for  dm 
surveyor  and  surveyors  and  such  other  person  and  personi 
as  shall  be  appo'uited  by  tlie  trustees  of  any  turnpike  road, 
from  time  to  time  to  cut,  make,  or  maintain  drains  or  watei^ 
courses  upon  and  through  any  lands  lying  contiguous  UK' 
any  such  roud,  and  also  to  make  ditches  in  such  place* 
and  in  such  manner  as  such  surveyor  and  surveyors,  by 
order  of  such  trustees,  shall  judge  necessary;  and  moks 
sufficient  fences  and  barriers,  and  other  erections,  on  any 
part  or  parts  of  the  said  road,  in  order  to  prevent  any 
rivulet  or  current  of  water  from  flooding  the  same, 
such  surveyor  or  surveyors  shall  judge  necessary;  making 
such  satisfaction  to  the  owners  or  occupiers  of  such  landft 
so  to  be  used,  cut  through,  or  built  upon,  for  the  damage* 
which  they  or  any  of  them  may  sustain  thereby,  as  such 
trustees  shall  judge  reasonable  ;  and  in  case  of  any  dtft' 
fercnce  between  such  owners  or  occupiers  and  such  tnu^- 
tees  touching  such  damages,  the  same  shall  be  fioallyii 
settled  by  any  two  or  more  justices  of  the  peace  for  tfatt 
county  in  which  such  road  shall  lie  or  be  situate  (a). 


I.  Clarke,  ti  Tauot.  1 


1  MRTtli.  429,  S.  C— •■ 
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Am  to  ike  pruning  of  trees  and  hedges. — ^By  StaMe 
SGeo.  4.  c.  126.  %.  116,  It  is  enacted.  That  the  owners 
or  occupiers  of  the  land  next  adjoining  to  every  turnpike 
Toad  shall  cut,  prune,  and  trim  their  hedges  to  the  height 
of  ax  fiset  from  the  surfiMe  of  the  ground ;  and  also  cut 
down,  prune,  or  lop  the  brandies  of  trees,  bushes,  and 
dmibs  growing  in  or  near  such  hedges,  or  other  fences 
sdjaeent  thereto^  (such  fences,  trees,  bushes,  or  shrubs, 
not  being  in  any  garden,  orchard,  pUntation,  walk,  or 
irenoe  to  a  house,  nor  any  tree,  bush,  or  shrub,  being 
an  ornament  or  shelter  to  a  house,  unless  the  same  shall 
Inng  oirer  the  road,  or  any  part  thereof,  in  such  a  manner 
as  to  impede  or  annoy  any  carriage  or  person  travelling 
thereon,)  in  such  manner,  that  the  turnpike  road  shall  not 
he  prejudiced  by  the  shade  thereof,  and  that  the  sun  and 
wind  may  not  be  excluded  from  such  turnpike  road  to  the 
thereof: — And  if  such  owner  or  occupier  shall 
ten  days  after  notice  given  by  the  .orTeyor 
ftr  that  purpose,  cut,  prune,  and  trim  such  hedges,  or 
cut  down,  prune,  or  trim  such  branches  of  trees,  bushes, 
and  shrubs  in  manner  aforesaid,  it  shall  be  lawful  for  the 
laid  surveyor  and  he  is  hereby  required  to  make  complaint 
tiiereof  to  some  justice  of  the  limit  where  such  turnpike 
toad  shall  lie,  who  shall  summon  the  occupier  of  such 
lands  before  him  to  answer  the  said  complaint ;  and  if  it 
shall  appear  to  such  justice  that  such  occupier  has  not 
complied  with  the  requisites  of  this  Act  in  that  behalf,  it 
ahafl  be  lawful  for  such  justice,  upon  hearing  the  sur- 
veyor and  occupier  of  such  land,  or  his  agent,  (or  in  de- 
fimh  of  his  appearance,  upon  having  due  proof  of  the 
aenrice  of  such  summons,)  and  considering  the  circum- 
atanres  of  the  case,  to  order  such  hedges  to  be  cut, 
trimmed,  and  pruned,  and  such  branches  of  trees,  bushes, 
and  shrubs  to  be  cut  down,  or  pruned,  or  trimmed,  in 
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such  manner  as  may  best  answer  the  purposes  afon 

And  if  the  occupier  of  such  lands   shall  not  obey  such 

order  within  ten  days  after  it  shall  have  been  made,  and 

shall  have  had  due  notice  thereof,  he  shall  forfeit  the 

Um  of  2i.  for  every  twenty-fonr  feet   in  length   of  such 

idge  which  shall  be  so  neglected  to  be  cut,  trimmed,  and 

runed,  and  tlie  sum  of  Hd.  for  every  tree,  bush,  or  shrub 

l^hicb  shall  be  so  directed  to   be  cut  down,  pruned,  or 

mraed: — And  the   surveyor,   in  case   of  such   default 

lade  by  the  occupier,  shall  and  he  is  hereby  required  to 

lut>  prune,    and   trim  such  hedges,   and  to   cut   dowU) 

rune,  or  trim  such  branches  of  trees,  bushes,  and  sbrubt, 

;  the  manner  directed  by  such  order ;  and  such  occu- 

■{tier  shall  be  charged  with  and  pay,  over  and  above  the 

said  penalties,  the  charges  and  expences  of  doing  the 

same,  or  in  default  thereof,  such  charges  and  cxpcncea 

shall  be  levied,  together  with  the  said  forfeitures,  upon 

his  goods  and  chattels,  by  warrant  from  a  justice  of  the 

peace,    in  such  manner  as  is  authorized  for  forfeituret 

icurred  by  virtue  of  this  Act  (a). 


But  by  Section  117,  No  person  shall  be  compelled,  nor 
my  surveyor  permitted,  by  virtue  of  this  Act,  to  cut  or 
Tine  any  hedge,  at  any  other  time  than  between  the  last 
y  of  September  and  the  last  day  of  March, 


\  As  to  tfie  erection  of  mi/e-slOHcs,  S^c. — By  Section  1 19, 
SThe  said  trustees  shall  cause  stones  or  posts  to  be  set  up 

r  placed  in  or  near  the  sides  of  every  turnpike  road,  at 
9te  distance  of  one  mile  from  each  other,  denoting  the 

ifltance  of  any  and  every  such  stone  or  post  from  titj 
T  place  ;  and  also  such  direction-post  at  the  several 


sua  REPAIR  OF  TURHPIKB  ROAOt. 

Power  to  consent  to  turnpike  bill  by  qffUmH^r^Bj] 
3  Geo.  4.  c.  126.  s.  151,  It  is  enacted.  That  all 
eoncemed  or  interested  in  any  bill  for  making  or 
any  turnpike  road,  or  for  widening  or  diverting  rach 
may  signify  their  consent  to  the  same  by  affidavit, 
and  authenticated  according  to  the  form  herdnafter 
scribed,  unless  the  committee  of  either  House  of 
liament  to  whom  such  bill,  or  the  petition  of  such 
shall  be  referred,  shall  otherwise  order. 


•ii 


b 


And  by  Section  15S,  It  shall  be  lawful  for  any  one 
more  justice  or  justices  of  the  peace,  or  master  or 
extraordinary  in  Chancery,  to  take  affidavits  on  oaA  4i|^ 
affirmation  (which  oath  or  affirmation  such  justice  or  jof^ 
tices,  or  master  or  masters  extraordinary  in  Chancy,  M 
and  are  hereby  authorized  and  empowered  to  adminisfar) 
of  the  answers  that  may  be  given  by  the  owners  mm 
occupiers  of  lands,  on  applications  made  to  them  Sat  Aat 
consent  to  such  bilk;  and  every  affidavit  shall  be  in  At 
form  following,  as  near  as  the  circumstances  of  the  cart 
wiD  admit: — 

A.  B.  of ,  maketh  oath,  and  saith,  that  he  M 

apply  to  CD.,  who  he  believes  to  be  the  owner  of  [s0t 
out  the  property  ]  being  part  of  the  lands  ikrough 
the  intended  turnpike  road  from  E,  to  F,  is  to  be 
[or  the  alteration  to  be  made  as  the  case  maybet]  mM 
that  fie  received  from  such  owners  the  answers  seijhs^t 
in  the  paper  hereunto  annexed.  •> 

(Signed)  A.&  ' 

Sworn  [or,  solemnly  cffirmed"]  before  me  [as  ki'^^i 
other  forms  hereinbefore  set  forth.]  r^t 

As  witness  my  hand  ami  eettitiik 
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-  And  iM>  ndi  afidaTit  as  afiiretaid  shall  be  subject  or 
Ufe  to  any  stamp  duty  now  payable  by  any  Act  or  Acts 
if  fkriiament,  or  wbich  shall  hereafter  be  imposed,  unless 
fsdally  named  and  made  subject  thereto  by  the  Act  or 
Aeti  of  Paifiament  hnposing  the  same. 

By  Seeticn  158,  Ptoof  of  the  hand-writing  of  any  jus- 
tice of  die  peace,  or  master  extraordinary  in  Chancery, 
befi)ve  whom  any  such  affidavit  shall  be  made  as  aforesaid, 
diaD  be  sufficient  evidence  of  the  signature  of  such  justice 
sr  master  extraordinary  before  any  committee  of  either 
Boose  of  Parliammitj  without  any  witness  being  produced 
^M>  was  present  at  the  time  when  such  affidavit  was  made, 
sad  widumt  a  witness  being  produced  to  prove  that  such 
jnstioe  of  the  peace,  or  master  extraordinary  in  Chancery, 
Move  whom  such  affidavit  was  made,  was,  at  the  time  of 
■iking  such  affidavit,  a  justice  of  peace  or  master  extra- 
fltdhiary  in  Chancery. 

fWms  qf  proceedings,  %e. — By  Siai.  8  Geo.  4.  c.  1S6. 
>■  148,  It  is  enacted.  That  the  forms  of  proceeding  re- 
Itthre  to  the  several  matters  contained  in  this  Act,  which 
•re  set  forth  and  expressed  in  the  Schedule  hereunto  an- 
Bfixedf  may  be  used  upon  all  occasions,  with  such  ad- 
tSSaaoM  and  variations  only  as  may  be  necessary  to  adapt 
ttem  to  the  particular  exigencies  of  the  case,  and  that  no 
olgection  shall  be  made  or  advantage  taken  for  want  of 
ftmi  in  any  such  proceedings  by  any  person  or  persons 
iHionisoever. 

P^m$ltieSf  fotfeiiureSf  %e. — As  to  the  mode  of  en- 
fincing  the  payment  of  penalties,  forfeitures,  &c.,  and  the 
application  of  the  money  received  thereby,  I  must  refer 
to  the  Sixth  Chapter  of  this  Treatise,  Section  III. 

X  2 
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Appeali — In  the  same  division  of  the  Sixth  Cbapfa 
will  also  be  noticed  the  power  of  appeal,  which  is  afford* 
by  the  Legislature  to  persons  aggrieved  by  any  thing  doi 
under  colour  of  the  Turnpike  Acts. 

Section  III. 

The  lavi  of  repair,  as  it  regard*  public  bridgea. 

It  b  been  already  stated,  in  the  First  Chapter,  that  i 
public  bridge  is  a  highway  (a).  And  it  follows,  therefors 
that  those  principles  of  the  conunon  law,  which  relate  t 
highways  in  general,  are  alike  applicable  to  public  bridges 
But  although  the  principles  are  the  same,  yet,  from  a  d 
ference  in  the  nature  of  the  respective  objects  of  thd 
operation,  their  reduction  to  practice  in  the  one  cttse  t 
from  that  in  the  other ;  especblly  in  two  points,  viz.  aa  tl 
the  evidence  necessary  to  establish  the  public  nature  of  i 
bridge  or  of  a  common  highway,  and  as  to  the  burthen  q 
their  repair.  I  shall  accordingly  proceed  to  consider  Isl 
The  nature  of  a  public  bridge ;  and  &lly.  The  liability  li 
keep  it  in  repair.  The  former  of  these  subjects  shoulcl 
in  strictness  of  arrangement,  have  been  discussed  wha 
we  were  reviewing  the  law  as  to  the  nature  and  origin  ( 
highways  in  general :  but  it  appears  preferable,  for  prai 
tical  purposes,  to  treat  of  the  whole  law  of  bridges,  i 
far  as  it  is  distinct  from  that  of  other  highways,  under 
one  connected  view. 

First.  As  to  the  nature  of  a  public  bridge. 

A  common  way  may,  with  the  consent  of  the  proprietor^ 
be  at  once  subjected  to  general  user,  without  any  antecedent 

(•)  See  tuii«,  p.  4. 
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bring  it  into  existence.  But  a  bridge  must  haye 
Iwett  erected  before  it  can  be  traversed;  and  this  dis- 
tinction ia  the  foundation  of  all  the  difference  between 
die  two  cases. 

We  have  seen  that  the  public  quality  of  a  highway  is 
not  varied  from  the  circumstance  of  the  locus  in  quo  being 
a  carnage  way,  or  merely  a  road  for  foot  or  horse  pas- 
■angers.  And  in  the  case  of  Rex  v.  7%e  Inhabitants  of 
ike  Counttf  of  Salop  (a),  the  same  point  was  decided 
»ith  regard  to  public  bridges.  The  bridge  in  question 
was  a  horse  bridge,  which  was  presented  by  a  justice 
of  the  peace  for  want  of  repair.  There  was  no  proof  of 
any  previous  repurs ;  but  the  bridge  was  of  public  utility. 
The  question  therefore  was,  whether  the  inhabitants  of 
Ae  county  were  hable  primd  facie  to  repair  this  horse 
Bod  foot  bridge,  the  same  as  if  it  were  a  carriage  bridge. 
And  Lord  Oenborough,  C.J.  said,  "  There  is  no  doubt 
a  public  footway  or  bridleway  is  a  highway,  it  is  a  high- 
way for  foot  passengers,  or  for  horse  passengers ;  and  the 
parish  ia  bound  to  repair  it  till  they  can  thrown  the  onua 
tipon  others.  So  all  public  bridges  are  primd  fade  le- 
pairable  by  the  inhabitants  of  the  county,  without  dis- 
tioctioo  of  foot,  horse,  or  carriage  bridges,  unless  they 
can  shew  that  others  are  bound  to  repair  particular 
bridges." 

For  an  elucidation  of  the  question,  whether  an  ancient 
bridge  be  a  public  or  a  private  one,  it  will  be  sufficient  to 
refer  to  that  part  of  this  Treatise,  where  it  is  endeavoured 
to  point  out  the  nature  of  public  highways  in  general, 
iBnt  it  is  a  matter  of  greater  nicety  to  decide,  whether  a 

to)  ISEkI,  95. 
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nevAyereeted  bridge  shall  be  repaired  by  the  public,  < 
by  the  individual  who  has  built  it.     The  following  case^  I 
however,   tend   to  explwi   this   part  of  the   subject,  i 
perfect  consistency  with  the  principles  which,  in  this  rfr  I 
epect,  regulate  highways  in  general. 

Lord  Coke  says  (a),  If  a  man  make  a  bridge  for  t 
common  good  of  all  the  subjects,  he  is  not  bound  I 
repair  it:  for  no  particular  man  is  bound  to  reparation  ^ 
bridges  by  the  common  law,  but  by  tenure  or  preacriptifll 


The  public  benefit,  then,  is  the  grand  criterion.  If  4 
man  erect  an  useless  or  a  mere  ornamental  bridge,  neithi 
he  nor  the  public  are  bound  to  maintain  it.  Also  if  t 
bridge  is  principally  for  the  benefit  of  its  founder,  and  is 
only  collaterally  of  service  to  others,  the  public  incur  ne 
hability  with  respect  to  it.  But  where  it  is  of  general 
utility,  the  public  who  reap  the  benefit,  ought  to  sustain 
the  burthen  of  repairing  it. 


Thus  in  Rei  v.  TJte  West  Riding  (ff  Yorkshire  (6), 
which  was  an  indictment  for  not  repairing  a  public  bridge 
called  GlusbuTne  Bridge,  it  appeared,  that  there  was  >B 
ancient  foot-bridge,  which  the  inliabitants  of  Gluaborne 
had  always  repaired.  They,  being  desirous  of  having 
a  bridge  for  carts  and  carriages,  applied  to  the  Geneml 
Quarter  Sessions,  and  a  contribution  was  granted  towardi 
building  a  new  bridge ;  hut  the  order  provided  that  notliing 
tlierein  contained  should  extend  to  charge  the  inhabitanta 
of  the  said  riding,  in  time  to  come,  with  the  reparation 
of  the  said  intended  bridge.  The  inhabitants  of  Gloi- 
bume  built  the  bridge  in  question,  which  was  of  pubfic 

(o)  2lnBt.70l. 

(  t)  S  Burr.  -JSyi.-J  Blmk.  ris.s,  S.  C. 
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idbjr,  and  was  aftenrank  used  constandy  by  aD  persons. 

Xbe  aneient  bridge  stood  about  sixty  yards  below  the 

lev  bridge  in  die  same  highway.    And  the  Court  held» 

4Mt  the  new  bridge  was   for  the  common  boiiefit  and 

vtiEty  of  die  county ;  and  dierefore  came  within  the  rule, 

**  diat  if  a  man  builds  a  bridge,  and  it  becomes  useful  to 

the  ooun^  in  general,  the  county  shall  repair  it."*    The 

fMwmm  law.  dierefore  attached  upon  this  bridge;  and 

the  county  ought  to  repair  it 

.  In  the  above  case,  1  RoiL  Ab.  368,  Bridges,  pL  2, 
was  died,  arguendo,  which  is,  diat  if  a  man  erects  a  miU 
fcr  Us  own  profit,  and  makes  a  new  cut  for  die  water  to 
erne  to  it,  and  makes  a  new  bridge  over  it,  and  die  sub- 
jMs  are  to  go  over  this  as  over  a  common  bridge ;  this 
Wdge  ought  to  be  repaired  by  him  who  has  the  miU,  and 
Bot  by  the  county ;  beeamse  he  eretted  it  for  ki$  own 
kfm^ia).  This  case,  Mr.  Justice  Aston  in  giving  judg- 
ment did  not  deny,  but  endeavoured  to  distinguish  it  firom 
the  one  then  before  the  Court.  The  principle  however 
Aere  laid  down,  appears  to  be  completely  opposed  to  the 
mRex  V.  The  Inhabitants  of  the  County  of  Gla^ 
(i),  where  the  defendants  pleaded  to  an  indict- 
for  not  repairing  a  public  bridge,  that  H.  M.  esq. 
being  seised  of  certun  tin  works,  for  his  private  benefit 
md  mtility,  and  for  making  a  commodious  way  to  his 
tie  works,  erected  the  bridge ;  and  that  he  and  Sir  H.  M. 
his  Mm,  and  their  tenants  enjoyed  a  way  over  the  bridge 
far  dieir  private  benefit  and  advantage,  and  therefore  that 


(«)  See  a  full  accoont  of  tliU  that  no  sach  qaettioo  as  lapposed 

caae,  taken  from  the  record,   as  by  Lord  Rolle  was  ever  directly  or 

given  by  Lord  Ellenborongb,  in  indirectly  decided,  or  could  pro* 

Sex  e.  Tbe  Inhabitants  of  Kent,  perly  be  in  qne^tioo. 

2  M.  &  S.  513,  whereby  it  appears,  (  ^  )  ^  I^ast,  356,  note. 
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Sir  H.  M.  ought  to  repair.  Upon  the  trial  before  Lord* 
Kenyon,  the  facts  alleged  in  tlie  plea  were  proved ;  aoct 
also  that  the  business  of  the  tin  works  could  not  be  carried' 
on  without  the  use  of  the  bridge.  But  it  also  appearing; 
that  the  public  had  constantly  used  the  bridge  from  the 
time  of  its  being  built,  his  Lordship  directed  the  jury  to' 
find  a  verdict  for  the  Crown,  viz.  that  the  inhabitants  of 
the  county  were  bound  to  repair ;  which  they  did  accord- 
ingly; and  the  verdict  was  never  disturbed. 

In  Rei  V.  The  hihabitants  of  the  County  of  Brtelii  {a)f 
the  defendants  were  indicted  for  not  repairing  a  bridge 
called  Dalc/iet  Bridge.  They  pleaded  specially,  and  we» 
found  guilty,  subject  to  the  opinion  of  the  Court  upon  ■ 
case,  stating  that  Queen  Anne,  for  her  greater  conveiu* 
ence  in  passing  to  and  from  Windsor  Castle,  built  !■ 
bridge  over  the  Thames  at  Datchet,  in  the  comnioa  higli- 
way  leading  from  London  to  Windsor,  in  lieu  of  an  ancient 
ferry,  where  she  kept  boats  for  the  pubhc  accommodatitn 
and  received  tolls.  She  and  her  successors  repaired  the 
bridge  till  179G,  when,  it  liaving  in  part  fallen  in  and  be- 
come impassable,  the  whole  was  removed,  and  the  mate- 
rials converted  to  the  use  of  the  king,  who  re-cstabliahcd 
the  ferry.  The  qi^cstion  was,  whether  this  was  a  pubfo 
bridge  so  as  to  render  the  defendants  liable  to  repiii 
and  rebuild?  And  the  Court  held  that,  being  situate  in 
a  principal  highway,  and  used,  as  it  so  long  was,  for  iB 
persons  as  a  pubhc  bridge,  and  being  also  of  great  pubfic 
use  and  convenience,  it  was  a  bridge  repairable  by  tin. 
county.  Lord  EUenborough,  C.J.  in  the  course  of 
elaborate  argument  on  giving  judgment,  observed,  "NoM 
of  the  cases  cited  profess  to  give  an  immediate  definitiat. 


or  pDBuc  BusQia.  an 

er  description  in  terms  of  what  shall  be  considered  public 
bridges;  although  a  dbtinction  between  a  public  and  a 
jmvate  bridge  ia  taken  in  Sltul.  701,  and  made  to  consist 
pincipally  in  ita  being  built  for  the  common  good  of  all 
die  subjects,  as  opposed  to  a  bridge  made  ior  private 
IHirposes ;  and  the  instance  put  of  a  private  bridge  is  a 
'bridge  to  a  mill  which  A.  was  bound  to  maintain,  over 

*  which  B.  bad  passage.'     And  the  words  themBelves,  i,  e, 

*  public  bridges '  do  not  occur  in  the  Stat,  of  22  Hen.  8. 
e.  5,  called  the  Statute  of  Bridges.  But  the  sente  of 
Ibese  words  may  be  very  distinctly  inferred  from  that  sta- 
tute, which  empowers  the  justices  of  peace  in  their  Ge- 
Deral  Sessions  to  inquire  of  '  all  manner  of  annoyances  of 

,*  bridges  broken  in  the  highways,'  and  applies  to  bridge* 
af  that  description  in  all  its  subsequent  provinont ;  and 
itnongst  others,  that,  which  casts  upon  shires  and  ri<lingi 
llie  repair  of  bridges  Bituate  within  tliem  (and  without 
any  city  or  town  corporate,)  where  it  cannot  be  knom  uiit 
proved  what  hundred,  riding,  wapentake,  city,  bonMigb, 
town,  or  parish,  nor  what  person  certain  or  body  poltie 
ought  of  right  to  make  suck  bridges  decayed,  Lt.wuA 
bridges  broken  in  highv>ays.  Inferring  tlierrfbre  trom  tfw 
■tatute  that  a  bridge  in  a  highway  is  a  public  bfidf*  far  lA 
purposes  of  repair  connected  with  tbe  Sutulaof  I 
we  have  only  to  refer  to  the  case  befote  a 
tlus  be  a  bridge  in  a  highway."  And  bk  1 
varde  says,  ' '  If  the  meaning  of  the  wonl*,  ptUtBe  bridftt 
eouid  properly  be  derived  from  any  other  Icm  ttMhtl^ 
■Durce  than  the  statutable  one  I  have  imatlitaaM,  dMV 
might  safely  be  defined  to  be  ludi  bfidgn  M  aO  Ui 
Slajesty's  subjects  had  used  freely  u 
fii  of  right,  for  a  period  of  time 
them,  and  all  who  should  thereafter  nae  iJ 
considered  as  wrong-doers  in  respect  of  Midi  ilM  h  ^f 
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mode  c^  proceeding,  civil  or  criminal,  in  which  the  !«• 
gahty  of  such  use  might  be  questioned  {a)." 

In  accordance  with  the  two  last  cases,  where  a  person 
about  forty-five  years  back  erected  a  mill  and  dam  thereto 
for  his  own  profit,  per  quod  he  deepened  the  water  of  a 
ford  through  which  there  was  a  public  highway,  but  the 
passage  through  which  was,  before  the  deepening,  very 
inconvenient  at  times  to  the  public,  and  the  miller,  about 
five  years  afterwards,  built  a  bridge  over  it,  and  there 
was  no  doubt  that  the  public  had  since  used  it ;  but  it  was 
admitted  that  the  miller  had  repaired  the  bridge:  The 
Court  of  K.  B.  held,  that  the  county  and  not  the  miller 
were  chargeable  with  the  reparation,  according  to  the  case 
cited  by  Northcy,  A  Homey -General,  in  Rex  v.  The  In- 
habitanls  of  Willi,  I  Salk.  359,  that  if  a  private  persoa 
build  a  private  bridge,  which  afterwards  becomes  of  pubUe 
convenience,  the  county  is  bound  to  repair  it  (b). 

In  the  case  of  Rex  v.  7'he  Inhabitants  of  the  Wett 
Riding  of  Yorkshire  {c),  the  defendants  were  indicted 
for  non-repair  of  a  public  bridge ;  and  the  indictment 
stated  the  bridge  to  be  situate  upon  a  rivulet,  in  a  public 
highway.  The  defendants  pleaded,  that  after  the  making 
of  a  certain  Turnpike  Act,  the  said  bridge  was  first  made 
by  order  of  certain  trustees  in  that  Act  named,  in  pur- 
suance of  the  directions  and  for  the  purposes  in  the  same 
Act  contained,  upon  the  stud  road  in  the  stud  Act  men- 
tioned; and  that  no  bridge  had  ever  been  there  before 
that  time  erected.     To  this  plea  the  plaintiffs  demurred. 


(  a  )  Compare  lliii  wUh  Ihn  do.  ( &  }  Ri^x  o.  Tlie  lnbBl)it4nia  of 

Aoltion  of  N  liiBkWHy,  aiiii',  Clup.       Kent,  2  M.&S.  nis. 
«"  !■  ( c )  S  EaH,  3«. 
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AAer  a  loqg  and  aUe  argomeiit,  the  Court  of  K.  B.  gave 
jidgflMnt  m  fiivor  of  the  Crown.  Lord  Ellenboroughy  C.  J. 
hymgdown  with  great  deamess  the  prmciples  that  govern 
of  tlus  nature.  **  By  the  common  Uw/*  he  observes, 
tare  diargeable  with  the  repair  of  public  bridges; 
k  be  shewn,  as  the  Siai.  9St  Hen.  8.  c.  5,  says,  what 
peffsans,  lands,  tenements,  and  bodies  politic  ought  to 
Bake  and  repair  such  bridges.  In  the  absence  of  such 
pioo^  diat  burthen  is,  by  the  operation  of  the  common 
kw,  thrown  on  the  inhabitants  of  the  county  in  which 
Ifae  bridge  fies.  But  in  order  to  effect  this,  it  is  not 
WMmgh  that  a  new  bridge  shall  be  built  in  a  highway  used 
by  dM  pnblie ;  it  must  also  be  useful  to  the  pubhc ;  but 
CBoiq^  is  stated  to  diew  that;  the  bridge  being  alleged 
la  be  in  a  public  highway,  and  used  for  all  the  king's  sub- 
jeds :  it  is  at  least  suflScient  to  throw  the  onus  upon  the 
kdiabitants  of  the  county,  of  shewing  who  else  is  bound 
to  the  repair,  if  they  be  not.  I  do  not  lay  stress  on  the 
idea,  of  the  public  having  adopted  the  bridge  by  pas- 
SBBgefB  goii^  over  it;  because  if  it  occupy  the  highway, 
lliey  cannot  help  using  it.  I  enly  rely  on  the  using  of  it 
so  fiur  as  to  shew,  that  it  does  not  appear  to  have  been 
treated  as  a  nuisance,  but  to  have  been  acquiesced  in  by 
die  public  If,  however,  it  be  built  in  a  slight  or  in- 
commodious manner,  no  person  can,  at  his  choice,  im- 
paae  such  a  burthen  on  the  county;  and  it  may  be  treated 
okogetfaer  as  a  nuisance  and  indicted  as  such.  But  if  the 
pabtic  lie  by  without  objection,  and  make  use  of  it  fcnr 
some  time,  it  is  evidence  that  they  adopt  the  act ;  and 
die  bridge  becoming  of  public  benefit,  the  burthen  of 
repair  ought  properly  to  fall  upon  the  public.  The  rule 
laid  down  by  Mr.  Justice  Aston,  in  the  Glusbume  Bridge 
case,  seems  to  be  the  true  one,  '  that  if  a  man  build  a 
^  bridge,  and  it  become  useful  to  the  county  in  general. 
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'  the  county  shall  repair  it.'  He  says  nothing  about  the 
adoption  of  it  by  the  public ;  and  there  is  good  eetise  in 
not  relying  on  that,  except  as  eeidence  of  its  being  a 
public  bridge,  and  of  utility  to  the  public,  "Where  it  ia 
stated  to  be  used  by  the  public,  it  cannot  be  presumed  to 
be  useless  to  them  :  but  if  intended  to  be  objected  to  oo 
the  ground  of  inutility,  it  must  be  bo  stated  in  the  plea." 

The  different  degree  of  evidence,  then,  which  is  re* 
quired  to  prove  the  benefit  arising  to  the  public,  is  tha 
reason  of  the  whole  distinction  between  a  bridge  and  a 
common  highway.  The  passage  along  a  highway  is 
purely  voluntary;  if  therefore,  it  be  traversed  by  tha 
public,  that  is  decisive  evidence  that  they  enjoy  an  ad- 
vantage from  the  use  of  it.  For  the  same  reason  away 
which  is  no  thoroughfare,  cannot  be  a  highway,  for  it 
can  never  be  of  general  utility.  But  the  erection  of  a 
bridge  in  a  highway  may,  according  to  circumstances,  be 
either  detrimental  or  beneficial.  And  the  user  of  it  by 
the  public,  is  matter,  not  of  choice,  but  of  neceasity. 
The  proof,  therefore,  which  establishes  the  utility  in  the 
first  case,  can  never  have  the  same  effect  in  the  other; 
and  further  evidence  b  necessary  (a).  But  the  con- 
clusion to  be  supported  is  in  both  instances  the  same. 

MTien  a  bridge  is  built  under  the  authority  of  an  Act 
of  Parliament,  the  sanction  of  the  Legislature  ia  prinid 
facie  evidence  of  the  beneficial  nature  of  the  bridge. 
Thus  in  the  above  case  of  Rex  v.  The  Inhabitants  of  the 
Went  Riding  of  Yorkshire {b),  Lawrence,  J.  remarked, 
"  When  we  obierve    that  the   bridge  was    erected  by 


(  d  }  Sm  Rex  e.  Tbi  IiibabilBul* 
of  Uw  Couaiy  of   NorUidiniituii, 


VM.&S.  !6f. 
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trustees  of  a  tonlpike  road,  appointed  liy  an  Act  of  Pai^ 
Sunent,  we  cannot  suppose  that  it  was  erected  for  other 
parpoaea  than  for  die  public  utility.*' 

Where,  however,  a  bridge,  although  erected  under 
Ae  prorinona  of  an  Act  of  Parliament,  is  made  for  the 
furtherance  of  private  schemes,  and  may  be  said  to  be 
in  the  nature  of  a  compensaHan  to  the  public  for  da- 
■age  done  to  their  highway,  in  such  a  case,  upon  evi- 
dence to  rebut  the  primd  /aeie  presumption  of  public 
utility,  arising  out  of  the  concurrence  of  the  Legislature, 
the  party  who  buflt  shall  also  be  obliged  to  maintain  the 
bridge* 

Thus,  where  the  Company  of  Proprietors  of  the  Na^ 
vigation  of  the  River  Medway,  under  the  authority  of  an 
Act  of  Parliament  ( 16  &  17  Car.  S. )  deepened  a  par- 
dcnhur  spot  in  the.  bed  of  the  River  Medway,  which  spot 
had  before  that  time  been  fordable  by  foot  passengers, 
but  afterwards  in  consequence  of  such  deepening,  became 
impassable  for  foot,  and  almost  for  horses.  Upon  threat 
ci  an  indictment  for  the  destruction  of  the  highway 
across  the  ford,  the  company,  in  1767,  buflt  a  bridge, 
and  repfured  it  till  its  destruction  by  a  flood.  The  same 
Act  which  empowered  them  to  cleanse,  scour>  dig,  widen, 
and  make  navigable  the  said  river,  also  empowered  them 
to  amend  or  alter  such  bridges  or  highways  as  might 
hinder  the  said  passages  or  navigation  ( leaving  them,  0r 
others  as  eonvemerU  in  their  room).  It  was  held,  that 
the  company,  and  not  the  county,  were  bound  to  rebuild 
and  keep  in  repair  the  bridge.  And  per  Lord  Ellen- 
borough,  C.  J.  ^'  The  power  given  to  the  company  to 
take  or  alter  the  old  highway  was  upon  condition  of 
leaving  another  passage  as  convenient  in  its  room ;  znd 
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if  they  do  not  perform  the  coiKlition,  they  are  not  en- 
titled to  do  the  act;  it  is  a  continuing  condition,  and 
when  the  company  thought  proper,  for  their  own  benefit, 
to  alter  the  highway  in  the  bed  of  the  river,  so  that  the 
public  could  no  longer  have  the  same  benefit  of  the  ford, 
they  were  bound  to  give  another  passage  over  the  bridge, 
and  to  keep  it  for  the  pubUc"  ( a ). 

And  upon  the  same  principle,  where  an  Act  authorized 
and  empowered  the  proprietors  of  a  navigation  to  make 
cuts  near  to  the  side  of  the  River  Bain,  to  straighten  ttf 
course,  and  erect  upon  the  same  so  many  bridges  as  they 
should  think  requisite  for  the  purposes  of  the  Act,  and 
from  time  to  time  to  alter,  repair,  and  amend,  or  dis- 
continue the  same  or  any  of  them :  It  was  held  tliat  the 
company  were  liable  to  keep  in  repair  a  bridge  which  had 
been  built  by  them  over  a  cut  made  through  a  highway, 
for  the  purposes  of  the  Act.  Per  Lord  Ellenborough, 
C.  J.  "  The  Act  authorizes  the  company  not  only  to  alter, 
repair,  and  amend,  but  even  to  discontinue  any  of  the 
works  before  authorized  to  be  erected;  amongst  others, 
any  bridge.  And  the  inhabitants  of  a  county  can  never 
have,  by  law,  a  permanent  burthen  thrown  upon  them  to 
repair  a  bridge,  of  which  they  have  not  the  permanent 
use  and  enjoyment  secured  to  them."  And  Le  Blanc,  J. 
said,  "  The  authority  given  to  the  company  to  make  the 
cut,  which  rendered  the  highway  impassable  without  a 
bridge,  must  create  an  obligation  in  them  to  erect  the  ' 
bridge,  though  the  word  authorise  in  the  Act  would  not 
of  itself  create  the  obligation  "  ( & ). 


( a )  Rex  V.  The  InhabiUDts  of  ( 6  )  Rex  r.  The  InhibiUnts  of 

the  County  of  KenI,  13  Eail,  1^0.        tlie  Hurts  of  Llndiey,  In  the  ConolJ 
of  Uncotn,  1*2*.*%,  317. 
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The  obserratbn  of  Le  Blanc,  J.  in  the  hxt  case,  that 
eten  were  nothmg  said  in  the  Act  about  building  the 
bridge,  yet  its  erection  and  reparation  is  required  by  law 
firam  the  proprietors,  as  a  compensation  to  the  public,  is 
taUj confirmed  in  the  case  oi Rex  ▼•  Kerrisan  (a ).  Here 
the  Act  empowered  the  commissioners  for  making  navi- 
gable the  River  Waveney  to  cut,  dig,  or  use  the  ground  or 
•oil  of  any  persons  for  the  making,  enlarging,  straightenp* 
ii^  or  altering  the  channels  of  the  river,  or  for  making 
sDy  new  channel,  &c.  but  was  silent  with  respect  to 
Ipridges  or  other  such  erections.  By  virtue  of  this  Ae^ 
the  conimissioners  cut  through  a  highway  and  rendered 
it  impassable,  and  a  bridge  was  built  over  the  cut  along 
which  the  public  passed,  and  which  had  been  repaired 
by  the  proprietors  of  the  navigation.  The  Court  of  K.B. 
hdd  that  the  proprietors,  and  not  the  county,  were  liaUe 
to  repair.  And  per  Lord  EUenborough,  C.  J.  ''  The 
Qodertakers  of  this  navigation  have  a  duty,  as  it  seems 
to  qpe,  arising  out  of  the  execution  of  their  own  powers 
under  the  Act  The  Act  enables  them  to  cut  new  chain 
nds  as  occasion  should  require,  and  if  occasion  requires 
diMi  to  cut  through  a  public  highway,  their  duty  is  to 
fiimish  a  substitute  to  the  public  by  means  of  a  bridge.** 
Aipd  Le  Blanc  and  Bayley,  Justices,  observed,  That  al- 
though the  proprietors  had  a  right  to  make  a  cut  through 
the  hilghway,  and  so  far  were  not  wrong-doers;  yet  if 
they  had  left  it  so,  they  would  have  been  wrong-doers, 
and  might  have  been  indicted,  and  charged  with  cutting 
across  the  highway,  and  if  they  had  pleaded  the  Act  of 
Parliament,  the  Court  would  have  determined  upon  it, 
that  they  had  power  only  to  make  the  cut  sub  modo^  that 
is,  providing  a  substitute  to  the  public. 

(  a  )  3  M.  &  S.  596. 
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There  may  be  a  limited,  though  it  should  seem  not 
partial  dedication  of  a  bridge  to  the  public  use  (a 
This  ia  best  illustrated  by  the  following  case: — Where 
bridge  was  used  by  the  public  at  all  times,  with  foot  an 
with  horses,  but  only  occasionally  with  carriages,  excej 
in  times  of  flood  or  frosts,  when  it  was  unsafe  to 
through  the  rirer,  at  which  times  carriages  always 
over  the  bridge,  and  in  ordinary  tiroes  the  carriage  road 
went  through  the  ford,  and  the  bridge  was  soroetime* 
barred  against  carriages,  by  means  of  a  post  and  ch^h, 
which  was  locked  : — It  was  held  that  this  was  a  publis 
bridge,  with  a  right  of  passage,  though  limited  in  extend 
yet  absolute  in  right  (b). 

By  Stat.  43  Geo.  3.  c.  59.  s.  5,  For  the  more  clearly 
ascertaining  the  description  of  bridges  hereafier  to  be 
erected,  which  inhabitants  of  counties  shall  be  liable  to 
repair  and  maintain,  It  is  enacted,  That  no  bridge  hei 
after  to  be  erected  or  built  in  any  county,  by  or  at  tiM 
expence  of  any  individual  or  private  person  or  person%, 
body  politic  or  corporate,  shall  be  deemed  or  taken 
be  a  county  bridge,  which  the  inhabitants  of  any  countjf 
shall  be  compellable  or  liable  to  maintain  or  repair,  unleW 
such  bridge  shall  be  erected  in  a  substantial  and  com> 
modious  manner,  under  the  direction  or  to  the  satisfaiv 
tion  of  the  county  surveyor  or  person  appointed  by  the 
justices  of  the  peace  at  their  General  Quarter  Sesaioni 
assembled,  or  by  the  justices  of  the  peace  of  the  county 
of  Lancaster,    at  their   Annua)  General   Sessions;    and 


(a)  See  antf,  p,  50,  rt  fiq.  for  (6)  Rex  e.  The  Inhabitanu  at 

i  obaervalloni  as  to  llie  pos-  Ihe  County  of  Nortliamploll,  fU< 

albillty  of  Ihrre  bring    a   imrlial  &  S.  )G3. 
dcdicalion  of  a  bigbivny. 
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iMch  smreyor  or  person  so  appointed,  is  hereby  re- 
^pmi  to  superintend  and  inspect  the  erection  of  such 
Wdge^  when  thereunto  requested  by  the  party  or  parties 
desiioiis  of  erecting  the  same ;  and  in  case  the  said  party 
or  parties  shall  be  dissatisfied,  the  matter  shall  be  de- 
tenained  by  the  said  justices  respectively  at  their  next 
General  Quarter  Sessions,  or  at  their  Annual  General 
SesMiis  in  the  county  of  Lancaster. 

But  by  the  7th  Section,  It  is  provided.  That  nothing 
Iwrein  contained  shall  extend  to  any  bridges  or  roads 
idudi  any  person  or  persons,  bodies  politic  or  corporate, 
ill  are,  or  shall  be  liable  to  maintain  or  repidr  by  reason 
of  tenure,  or  by  prescription,  or  to  alter  or  afiect  the 
Hf^t  to  repair  such  bridges  or  roads. 

As  die  freehold  of  highways  in  general  is  vested  in  the 
idjoinnig  proprietors  or  the  lord  of  the  manor,  and  not 
b  the  public,  so  the  freehold  of  bridges  is  in  him  that 
lisdi  the  freehold  of  the  soil ;  but  the  free  passage  is  for 
«n  Ae  king's  liege  people  (  a  ). 


In  Harrison  v.  Parker  and  another  ( 6  ),  which  was  an 
action  of  Trespass  for  taking  and  carrying  away  the  plain- 
tiflTs  goods,  to  which  the  defendants  pleaded.  Not  Guilty ; 
it  appeared  that  the  plaintiff,  being  lord  of  a  manor,  had 
contracted  with  one  who  was  lord  of  an  adjoining  manor, 
finr  himself  and  his  heirs,  for  liberty  and  licence  to  build 
a  bridge  over  a  river  which  divided  the  two  manors,  with 
Eberty  to  lay  the  foundations  in  the  close  of  the  lordsliip, 
together  with  the  free  use  for  the  plaintiff,  &c.  and  all 
other  persons  to  and  from  a  certain  town  or  parish,  of  a 

(  A  )  2  lost.  705.  (6)6  East,  134. 
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sufficient  carriage  road  to  and  firom  tihe  said  new  bridge ; 
the  said  bridge  to  be  kept  in  repair  by  the  jdaintiff  and 
his  heirs,  and  also  a  road  (describing  it)  on  each  ride 
thereof;  and  that  the  said  bridge  and  roads  shoold  Smt 
ever  be  public  highways,  not  subject  to  any  toIL  The 
bridge  was  built ;  the  defendants  took  down  a  part  of  il^ 
and  carried  away  the  stones  for  their  own  use.  And  it 
was  held  by  the  Court,  that  a  qualified  property  suboaldl 
in  the  plaintifi^  after  the  dedication  of  the  bridge  to  die 
public,  which,  upon  the  severance  of  the  materiala,  b^ 
came  an  absolute  right  of  property  in  him ;  and  tlial^ 
therefore,  the  plaintiff  might,  as  against  a  wrong-doer, 
mamtain  this  action.  That  afl  which  was  granted  to  the 
public  was  a  right  of  passing  over  these  materials  in  die 
form  of  a  bridge ;  when  they  ceased  to  be  a  part  of  die 
bridge,  they  reverted  to  the  plaintiff,  discharged  of  die 
public  easement. 


Secondly  :  As  to  the  Uability  to  repair  a  pMie 

bridge. 

For  the  purpose  of  explaining  this  branch  of  the  sub- 
ject, it  may  be  advantageous  to  discuss,  1st,  The  common 
law  liability  to  repair,  and  the  statutory  enactments  tat 
the  regulation  thereof:  2dly,  The  liability  to  repair  by 
reason  of  tenure  or  prescription :  3dly,  The  reparation 
by  the  county  of  300  feet  of  the  highway  at  the  ends  of 
the  bridges:  and  4thly,  The  indictment,  &c.  for  non- 
repair of  public  bridges. 
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L  Tke  eammtm  km  Babitiiy  to  repair^  amd  the  Ha- 
trntary  enaeimenis  far  tie  regulation  thereof. 

1st  The  common  law  UabUity. 

By  die  Great  Charter  (9  Hen*  8.  c.  15.  \  No  town  nor 
freeman  shaU  be  distrained  to  make  bridges  nor  banks^ 
btti  aoch  as  of  old  time,  and  of  right  have  been  ac- 
eastomed*  And  none  can  be  compelled  to  make  new 
bridges,  where  never  any  were  before,  but  by  Act  of 
Fnfiaioent  (a). 

Of  common  right  the  charge  of  repairing  all  common 
Indges  lies  upon  the  county  wherein  they  are,  unless 
pnt  thereof  be  within  a  franchise ;  in  which  case  it  is 
ind,  that  so  much  as  is  within  the  franchise  shall  be 
repaired  by  those  of  the  franchise  (6). 

It  seemeth  to  be  clear,  that  those  who  are  bound  to 
lepur  such  bridges,  must  make  them  of  such  height  and 
itiength,  as  shall  be  answerable  to  the  course  of  tlie 
viter,  whether  it  continue  in  the  old  channel  or  make 
s  new  one ;  and  that  they  are  not  punbhable  as  tres- 
passers for  entering  on  any  adjoining  land  for  such  pur- 
pose, or  for  laying  thereon  the  materials  requisite  for 
waA  repairs  (c). 

The  common  law  imposes  no  obligation  to  widen  \mdgj/^ 
vliidi  are  too  narrow  for  the  convenient  use  thereof  by 
the  puUic    In  one  case,  indeed,  the  Court  strongly  in* 


(«  )  f  Imt.  701.  ««1 1  I"it  ''9%. 

(*)  1  Hawk.  P.  C.  c  77.  s.  1,  (€)  I  Hawlu  F.C,  r,  77,  •.  I 

y2 
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timated,  that  if  a  bridge  used  for  carriages,  though  fcM 
inerly  adequate  to  the  purposes  intended,  were  not  nW 
of  BufHcient  width  to  meet  the  public  exigencies,  ow 
to   the   increased  width   of   carriages,   the  burthen 
widening  it  must  be  borne  by  those  who  are  bound  | 
repair   the  bridge.     And  Lord  Kenyon,  C.  J.  in  givj 
judgment,  said,  "That  upon  this  question  there  coui 
not  be  entertained  much  doubt"  (o).     However,  whe| 
the  same  case  came,  by  Error,  before  the  House  of  LoM 
the  Lord  Chancellor  (  i),    expressed  great  doubts  wh( 
ther  the  persons  who  are  bound  to  repair  a  bridge,  t 
also   bound   to  widen   it,  if  the  exigencies  of  the  puU 
should  so  require  (c).      And   this  opinion  expressed  1 
Lord  Eldon,  has  recently  been  confirmed  in  the  case  c 
Rex  V.    The  Inhabitants  of  the    County  of  Devon {d), 
where  it  is  decided,  that  there  is  no  obligation  at  commoQ 
law  to  widen  a  bridge.     For  as  a  county  is  not  bound  to 
make  a  bridge,   it   is  not  beund  to  widen  one:   quoad 
the   addition  that  would  be  a  making,  because  the  ad- 
dition  beyond  the  existing  width  would  be  pro  tanto  a  1 
new  bridge.     Besides,  the  county  has  not  the   means  of  9 
widening  a  bridge;   they  cannot,   at  common  law,  cont-] 
pel  the  sale  of  land  or  houses,  or  other  private  interests;^ 
and  they  have  no  riglit  to  expend  the  public  money  forjl 
such  a  purpose ;  if,  therefore,  they  have  not  the  powi 
to  widen  a  bridge,  it  affords  a  strong  presumption  ttu 
they  are  not  bound  to  do  it. 


By  Statute  22  Hen.  8.  c.  5.  s.  2  &  3, 
rative  of  the  common  law,  "Whereas  ii 


which  is  declflrj 
many  places  ifc'l 


(  a  )  Rex  V.  The  Inhabitants  of  Uni)  f.  The  King,  Id  Error,  3  B< 

CamberliDd,  6  T-  8.  194,  &  Piil.  S54. 

(b)  LordEldon.  (d)  4B.&C.670. 
{t)  ThelnhabilauborCunibFr- 


OF  PUMJc  wwnmw%  Ml 


cumot  be  known  and  |noved  what  liiMilrril,  ftc 

fmh,  person,  or  body  poGdc,  on^  to  repair  bridges 

ianoken  in  the  highways;  in  ererr  oidi  case,  die  said 

bridges,  if  they  be  without   a  dty  or  town  corporate, 

shall  be  made  by  the  inhabitants  of  the  coantj ;  if  widim 

a  dty  or  town  corporate,  then  by  the  inhabitBits  of  such 

city  or  town  corporate;  if  part  be  in  one  shire,  dty,  or 

town  corporate,  and  part  in  another,  or  part  within  the 

EmitB  of  a  dty  or  town  corporate,  and  part  without,  the 

inhabitants  of  the  shire,  dties,  or  towns  corporate  shaU 

repair  such  part  as  lies  within  their  Emits.'* 


is  extendeth  only  to  common  bridges  in  the  king  s 
iways,  and  not  to  private  bridges  to  mills,  or  the 
like ;  the  remedy  in  which  case  is  not  by  indictment,  but 
by  action  ( a  )• 

It  hath  been  questioned,  whether  a  borough,  which 
hath  no  bridge  within  its  own  limits,  be  not  liable  to 
contribute  to  the  repairs  of  a  county  bridge  (6  ). 

Lord  Coke  says  (c),  in  his  conunentary  upon  this  Act, 
''The  persons  to  be  charged  by  this  Act  are  compre- 
hended under  the  word  inhabitants ;  which  word,  being 
the  largest  word  of  the  kind,  is  needful  to  be  explained. 

"  1st.  Although  a  man  be  dwelling  in  an  house  in  a 
foreign  county,  city,  or  town  corporate,  yet  if  he  hath 
lands  in  his  own  possession  and  manurance  in  the  county, 
dty,  or  town  corporate,  where  the  decayed  bridge  is,  he 
is  an  inhabitant,  both  where  his  person  dwelleth,  and 
where  he  hath  lands  in  his  own  possession. 


(  a  )  « Inat.  701.  P.  C,  c.  77.  a.  25. 

(6)1  Keb.  6».    See  1  Hawk.  (  c  )  2  Inst.  702. 
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"  2dly.  If  a  man  dwelleth  in  a  foreign  shin 
town  coqioratc,  and  kecpeth  a  house  and  servants  in 
another  shire,  city,  or  town  corporate,  he  is  an  inhabit- 
ant in  each  sliire,  city,  or  town  corporate  within  thii 
statute. 

"  3dly.  Ex  vi  termini,  every  person  that  dwelleth  in  any 
shire,  city,  or  town  corporate,  though  he  hath  but  a 
personal  residence,  yet  he  is  said  in  law  to  be  an  in- 
habitant, or  a  dweller  there,  as  servants  or  the  like; 
but  this  Statute  extcndcth  not  to  them,  but  to  saclr 
householders  who  may  be  distrained  for  non-payment: 
and  it  would  be  infinite  and  impossible  to  ta;:  every  in- 
habitant being  no  householder. 

"  4thly.  Every  corporation  and  body  politic  residing  in 
tuiy  county,  city,  or  town  corporate,  or   having  lands  of 
tenements  in  any  county,  city,  or  town  corporate,  whid). 
they  keep  in  their  own  hands  and  occupation,  are  said 
be  inhabitants  there,  within  the  purview  of  this  StatuI 

"  dthly.  An  infant,  tliat  hatli   house  oc  lands  by 
scent  or  purchase,  is  liable  to  the  public  charge; 
so  b  the  husband  of  a  JiSme  covert." 


; 

anl 


It  seems  that  if  a  foot  or  hoise  bridge,  to  the  rep) 
of  which  an  individual  is  liable  by  tenure  or  prescriptioi^ 
he  enlarged  to  a  carriage  bridge,  in  such  a  case  the  futuip 
reparation  thereof  shall  be  made,  as  to  the  new  part  bp 
the  county,  and  as  to  the  old  part  thereof  by  the  ii 
dividual,  pro  rata  (a). 

BySlat.  12 Geo.  2.  c.  2!).  s.  1,  The  charges  of  repai 
ing  and  amending  bridges,  and  highways  at  the  end  i 
bridges,  shall  be  paid  out  of  ihc  general  county  rates(A)t 


(h)  Rcxc.  The  InhuliUiuii*  of 
llie  Wett    Riding    of  Vorktliitp, 


3  East,  S^S,  iiolc 
(b)  StubSGM 
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2dly.  Tike  siat^dory  enactments  for  regulating  the 

repair  of  bridges. 

Appoinimeni  of  Surveyors. — By  Stt^.  2Z  Hen.  8.  c  5. 
s.  If,  The  justices  of  peace  within  the  shires  or  ridings 
whierdn  sach  decayed  bridges  be,  out  of  cities  and  towns 
eovporale;  and  if  it  be  within  cities  or  towns  corporate, 
Aen  the  justices  of  peace  within  every  such  city,  &c.  or 
fcur  of  them  at  the  least  (one  whereof  is  of  the  quorum  J 
witlun  the  limits  of  their  commissions  and  authorities, 
shaD  have  power  to  name  and  appoint  two  surveyors, 
with  salaries,  to  see  the  bridges  amended. 

And  this  business  of  surveying  the  bridges,  for  the 
more  convenience,  is  usually  annexed  by  the  justices  to 
the  office  of  the  high  constables;  for  which  they  have  by 
clause  power  to  allow  them  salaries. 


Provisions  for  procuration  of  materials  and  removal 
§fe.  of  nuisances,  under  the  Highway  Act,  extended  to 
county  bridges. — By  Stat.  43  Geo.  3.  c.  59.  (called  Lord 
Gower's  Act,)  After  reciting,  That  the  inhabitants  of 
counties  in  England,  are  by  law  bound  to  repair,  support, 
and  maintain  the  public  bridges,  commonly  called  county 
bridges,  within  such  counties  respectively,  and  the  roads 
at  each  of  the  ends  thereof  for  limited  distances;  but  the 
laws  empowering  them  so  to  do  are  insufficient  and  de- 
fective; And  that  doubts  have  arisen  how  far  the  said 
inhabitants  are  liable  to  improve  such  bridges  when  they 
are  not  sufficiently  commodious  for  the  public;  It  is 
enacted.  That  it  shall  be  lawful  to  and  for  the  sur- 
veyor of  bridges  and  other  public  works,  in  each  and 
every  county  respectively  within  England,  appointed  or 
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to  be  appointed  by  the  justices  at  any  General  Quarter 
Sessions  of  the  peace  to  be  holden  for  such  county,  and 
the  said  surveyor  is  hereby  authorized  and  empowered 
to  search  for,  take,  and  carry  away  gravel,  stone,  S3nd> 
and  other  materials  for  the  repair  of  such  bridges  and 
roads  at  the  ends  thereof,  as  the  inhabitants  of  counties 
are  bound  to  repair  ;  and  to  remove  obstructions  and  a 
noyances  from  such  bridges  and  roads,  in  such  and  i 
same  manner  as  the  surveyor  or  surveyors  of  any  comma) 
highway  within  this  kingdom,  is  or  are  by  Slal.  13  Geo.  3 
c.  78,  authorized  to  do: — And  the  several  powers  am 
authorities  thereby  vested  in  the  surveyor  or  surveyors  a 
highways,  as  well  for  the  getting  of  materials  as  the  pre 
venting  and  removing  of  all  nuisances  and  annoyance 
from  such  bridges  and  roads,  shall  be,  and  the  same  t 
hereby  vested  in  the  surveyor  and  surveyors  of  count 
bridges  and  the  roads  at  the  ends  thereof  as  aforesaid 
and  the  several  penalties,  forfeitures,  matters,  and  thing 
in  the  said  Act  contained,  relating  to  highways,  shall  b 
and  the  same  are  hereby  extended  and  applied,  as  far  i 
the  same  are  applicable,  to  such  bridges,  and  the  i 
at  the  ends  thereof  as  aforesaid,  as  fully  and  effectual! 
as  if  the  same  and  every  part  thereof  were  herein  i 
peated  and  re-enacted;  the  said  surveyor  or  snrveya 
making  satisfaction  and  compensation  for  all  trespass  a 
damage  done  in  the  execution  of  the  jKiwers  of  this  Ac 
in  such  and  the  same  manner  as  the  surveyors  of  hi^ 
ways  are  required  to  make  in  and  by  the  said  Act  of  t 
13  Geo.  3.  c.  78.  , 

Rig/it  of  properly,  ^c.  vested  in  surveyor. — And 
Sect.  3,  The  right  and  property  of  all  tools,  implemei 
timber,  bricks,  stones,  gravel,  and  other  materials,  p 
chased,  gotten,  or  hud,  or  to  be  purchased,  gotten,  or  I 
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hforhy  Ae  order  of  justices  in  counties,  or  the  surveyor 
ef  county  bridges  for  the  time  being,  or  in  any  respect 
kkmging  to  such  counties,  shall  be  vested  in  such  sur- 
veyor for  the  time  being;  in  whom,  upon  any  action  or 
mdictment  being  commenced  or  prosecuted,  such  property 
Bay  be  laid. 

This  Act  not  to  extend  to  bridges  repairable  by  pre^ 
aenpaUm. — By  Section  7,  It  is  provided.  That  nothing 
herrin  contained  shall  extend  to  any  bridges  or  roads, 
which  any  person  or  persons,  bodies  politic  or  corporate, 
is,  are,  or  shall  be  liable  to  maintain  or  repair  by  reason 
of  tenure,  or  by  prescription,  or  to  alter  or  affect  the 
light  to  repair  such  bridges  or  roads. 

T%e  above  Act  to  extend  to  bridges  repairable  by  hun- 
dreds,  and  other  general  divisions. — And  by  Stat.  54  G.  3. 
c90.  8.2,  All  the  powers  and  provisions  otStat.  43  G.  3. 
c  59,  (except  as  to  bridges  thereafter  to  be  erected)  are 
extended,  as  well  to  bridges  and  the  roads  at  the  ends 
thereof  repaired  by  the  inhabitants  of  hundreds,  and 
other  general  divisions  in  the  nature  of  hundreds,  as  to 
bridges  and  the  roads  at  the  ends  thereof  repaired  by  the 
inhabitants  of  counties. 

Power  to  obtain  stone  from  quarries^  upon  making  so- 
tirfaction.  In  case  of  dispute  the  amount  to  be  settled  by 
a  jury. "^By  Stat.  55  Geo.  3.  c.  143,  s.  1,  After  reciting 
the  above-mentioned  provisions  of  the  Statutes  43  Geo.  3. 
c.  59.  s.  1,  and  54  Geo.  3.  c.  90,  and  that  it  is  expedient, 
that  surveyors  of  county  bridges  and  other  persons,  being 
under  contract  for  the  rebuilding  or  repairing  such  bridges, 
or  bridges  repaired  by  the  inhabitants  of  hundreds  and 
other  general  divisions  of  counties  in  the  nature  of  hun- 
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dredsy  should  have  a  more  extended  power  for  procuripg 
materials  than  is  at  present  vested  in  such  surveyors  of 
county  bridges^  by  the  operation  of  the  said  first  recited 
Act,  so  far  as  relates  to  the  procuring  of  stone  for  such 
purposes  from  quarries; — It  is  enacted.  That  it  shall  be 
lawful  for  every  surveyor  of  such  bridges  in  each  and 
every  county  within  England,  appointed  or  to  be  appointed 
by  the  justices  at  any  General  Quarter  Sessions  of  the 
peace  to  be  holden  for  such  county;  and  also  for  the 
bridge-master  or  all  and  every  persons  or  person  who  may, 
at  the  passing  of  this  Act,  or  from  and  after  the  passing 
thereof,  be  under  contract  for  the  rebuilding  or  repairing 
of  any  public  bridge,  built  or  repaired  at  the  expence  of 
the  inhabitants  of  any  such  county,  hundred,  or  general 
division  as  aforesaid;  and  such  surveyor  and  surveyors, 
and  also  such  other  person  or  persons,  are  hereby  autho- 
rized and  empowered,  with  the  consent  and  by  the  order 
of  two  justices  of  the  peace,  acting  for  the  county  in 
which  such  bridge  b  intended  to  be  rebuilt  or  repairedf 
first  had  and  obtained  for  that  purpose,  to  search  for, 
work,  dig,  get,  and  carry  away  any  stone  in,  from,  or  out 
of  any  quarry  or  quarries  whatsoever  within  the  county 
or  counties  to  which  such  bridge  may  belong  (other  than 
and  except  such  quarries  as  may  be  situated  within  a 
garden,  yard,  avenue  to  a  house,  lawn,  park,  paddock, 
or  inclosed  plantation,  or  as  may  now  or  hereafter  have 
ornamental  timber  trees  growing  thereon,)  without  the 
licence  or  consent  of  the  owner  or  owners  of  such  quarry 
or  quarries,  as  such  surveyor  or  other  person  or  persons 
shall  judge  necessary  for  the  rebuilding  or  repairing  of 
such  bridges  respectively;  provided  such  quarry  or  quar- 
ries shall  have  been  worked  within  the  last  three  years 
preceding  the  time  when  such  bridge  shall  be  about  to 
be  rebuilt  or  repaired : — The  said  surveyor  or  other  per- 
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9cm  or  persons  making  such  satisfaction  and  recompence 
for  the  value  of  such  stone^  and  also  for  the  damage  to 
be  done  to  such  quarry  or  quarries  by  the  getting  and 
carrying  away  the  same,  as  shall  be  agreed  upon  between 
hhn  or  them,  and  the  owner,  occupier,  or  other  person 
interested  in  such  quarry  or  quarries  respectively :— And 
in  case  they  cannot  agree,  or  such  owner  or  occupier  or 
other  person  interested  shall  refuse  to  treat,  then  and  in 
every  such  case  the  justices  of  the  peace  at  their  General 
or  Quarter  Sessions,  or  any  two  or  more  of  them  ap- 
pointed for  that  purpose,  fourteen  days*  notice  having 
been  given  to  the  owner  or  his  agent  of  the  intention  to 
require  a  jury,  shall  cause  the  value  of  such  stones  and 
amount  of  such  damage  to  be  inquired  into  and  ascer- 
tained by  a  jury  of  indifferent  men  of  the  county,  riding, 
division,  city,  town,  liberty,  or  precinct  wherein  the  same 
shall  be  situated ;  and  to  that  end  shall  summon  and  call 
before  such  jury,  and  examine  upon  oath  (which  oath  any 
two  or  more  of  such  justices  of  the  peace  is  and  are 
hereby  empowered  to  administer)  any  person  or  persons 
whomsoever;  and  such  justices  of  the  peace,  or  any  two  of 
them,  shall,  by  ordering  a  view  or  otherwise,  use  all  ways 
and  means  for  the  information  of  themselves  and  of  such 
jury  in  the  premises ;  and  when  such  jury  shall  have  in- 
quired of  and  ascertained  the  value  of  such  stones  and 
amount  of  such  damage,  the  said  justices  of  the  peace 
shall  thereupon  order  that  the  sum  or  sums,  which  shall 
so  appear  to  be  the  value  of  such  stones  and  amount  of 
snch  damage,  shall  be  paid ;  which  verdict  or  inquisition 
and  order  shall  be  filed  of  record  by  the  clerk  of  the  peace, 
or  other  officer  having  the  custody  of  the  records  of  the 
said  county,  riding,  division,  city,  town,  liberty,  or  pre- 
cinct, and  shall  be  final  and  conclusive  to  all  intents  and 
purposes  whatsoever  against  all  parties  and  {)ersons  whom- 
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soever,  claiming  or  to  claim  in  poEsession,  remainder)  re- 
version, or  otherwise,  their  heirs  and  successors,  as  well 
absent  as  present,  infants,  lunatics,  idiots,  and  persona 
under  coverture  or  any  other  disability  whatsoever,  cop- 
porations,  guardians,  committees,  husbands,  trustees,  and 
attoruies,  or  any  other  person  or  persons  whomsoever. 

Power  lo  summon  a  jury  accordingly, — By  Section  3, 
For  the  summoning  and  returning  such  juries,  such  jue* 
tices  of  the  peace,  or  any  two  of  them,  may  issue  thof 
warrant  or  warrants  to  the  sheriH'  or  baihft'  of  any  parti- 
cular county,  riding,  division,  city,  town,  liberty,  or  pre^ 
cinct,  within  the  limits  of  which  the  quarry  or  quarries 
shall  he  situated,  requiring  him  to  impannel,  summon, 
and  return  an  indifferent  jury  of  twenty-four  persons,  qua- 
lified to  serve  on  juries,  to  appear  before  the  said  jus- 
tices, or  any  two  of  them,  at  such  time  and  place  as  in 
such  warrant  or  warrants  shall  be  appointed;  and  such 
sheriff  or  bailiff  is  and  are  hereby  required  to  impannel, 
summon,  and  return  such  number  of  persons  accordr 
ingly;  and  out  of  the  persons  so  impannelicd,  and  re- 
turned, or  out  of  such  of  them  as  shall  appear  upon 
such  summons,  the  justices  of  the  peace,  or  any  two 
of  them  shall,  and  they  are  hereby  empowered  and  re- 
quired, to  draw  by  ballot,  and  to  swear  or  cause  to  be 
sworn,  twelve  men,  who  shall  be  the  jury  for  the  pur- 
poses aforesaid;  and  in  default  of  a  sufficient  number  of 
jurymen  so  returned,  the  said  sheriff  or  bailiff  shall  take 
such  other  honest  and  indifferent  men  of  the  by-standcrS) 
or  that  can  be  speedily  procured  to  attend  that  service, 
to  make  up  the  number  of  twelve;  and  all  persons  con- 
cerned shall  have  their  lawful  challenges  against  any 
of  the  said  jurymen  when  they  come  to  be  sworn  : — And 
the  said  justices  of   the    peace,    or  any  two  of    them. 
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sfaall  have  power  firom  tune  to  time  to  impose  a  fine  or 

iiiies  on  such  sheriff  or  bailiff,  or  his  deputy  or  deputies, 

nakihg  defiuilt  in  the  premises,  and  on  any  of  the  per- 

tolls  who  shall  be  summoned  and  returned  on  such  jury 

aod  who  shall  not  appear,  or  appearing  shall  refuse  to  be 

iwom  on  the  said  jury,  or  being  sworn,  shall  refuse  to 

ghre  or  shall  not  give  a  verdict,    or  shall  in  any  other 

manner  wilfidly  neglect  his  or  their  duty  therein,  and  also 

on  any  person  who,    being  summoned  and   required  to 

give  evidence  before  the  said  jur}-,  shall  refuse  or  neglect 

to  appear,  or  appearing  shall  refuse  to  be  sworn,  or  to 

give  evidence,  so  that  no  such  fine  be  more  than  «£10 

nor  less  than  20s,  on  any  person  for  one  offence. 

As  to  the  payment  of  expences. — And  by  Section  3,  In 
case  any  jury  shall  give  in  and  deliver  a  verdict  for  more 
money,  as  the  value  of  such  stones  and  amount  of  such 
damage,  than  what  shall  have  been  offered  for  the  pur- 
chase thereof  by  such  surveyor  or  other  person  or  per- 
sons as  aforesaid,  the  costs  and  expences  of  summoning 
and  maintaining  the  jury  and  witnesses  shall  be  borne 
and  paid  out  of  the  rates  to  be  collected  within  such 
county  respectively ; — but  if  such  jury  shall  give  in  and 
deliver  a  verdict  for  no  more  or  for  less  money,  than  the 
money  which  shall  have  been  so  offered  by  such  surveyor 
or  other  person  or  persons  as  aforesaid,  then  the  costs 
and  expences  of  summoning  and  maintaining  the  said  jury 
and  witnesses  shall  be  borne  and  paid  by  the  person  or 
persons  with  whom  such  controversy  or  dispute  touching 
the  value  of  such  stones  and  amount  of  such  damage  shall 
arise;  and  shall  be  levied,  by  the  warrant  of  one  of  the 
said  justices,  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  person  or  persons  made  liable  to  the  payment 
thereof. 
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Power  of  Appeal  to  the  Quarter  SeuUnu. — ^Bnt  it  is 
by  Section  4,  provided.  That  if  any  person  shall  think 
himself  aggrieved  by  any  thing  done  in  pursuance  of  this 
Act,  such  person  may,  within  the  space  of  three  calendar 
months  next  after  the  cause  of  complaint  shall  have 
arisen,  appeal  to  the  justices  of  the  peace  at  any  Gene- 
ral Quarter  Sessions  of  the  peace,  to  be  holden  for  die 
limit  wherein  the  cause  of  complaint  shall  arise,  every 
such  appellant  first  giving  fourteen  days'  notice  at  least 
in  writing  of  his  intention  to  bring  such  appeal,  and  of 
the  cause  or  matter  thereof,  to  the  person  or  persons 
against  whom  such  complaint  shall  be  made,  and  within 
three  days  next  after  such  notice  entering  into  a  recog- 
nizance before  some  justice  of  the  peace,  acting  for  the 
county  wherein  the  cause  of  complaint  shall  arise,  with 
two  sufficient  sureties,  conditioned  to  try  such  appeal,  and 
to  abide  by  the  order  of  and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such  Session  aforesaid;  and 
the  said  justices  at  such  Session,  upon  due  proof  of  such 
notice  being  given  as  aforesaid,  and  of  the  entering  into 
such  recognizance,  shall  hear  and  finally  determine  the 
cause  and  matter  of  every  such  appeal  in  a  summary  way, 
and  make  such  award  to  the  party  appealing  or  appealed 
against,  as  the  said  justices  shall  think  proper;  and  the 
determination  of  such  justices  so  assembled  shall  be  bind- 
ing and  conclusive  to  all  intents  and  purposes. 

Power  to  alter  the  situation  of,  or  widen  county  bridgei. 
The  defects  in  the  laws  for  repairing  and  rebuilding 
county  bridges,  by  enabling  the  justices  at  Sessions  to 
purchase  lands  under  certain  circumstances  for  such  pur- 
poses ( which  was  in  some  degree  supplied  by  SiaMe 
14  Geo.  2.  c.  33.  s.  1. )  are  more  completely  remedied  by 
Statute  43  Geo.  3.  c.  59,  by  Section  %  of  which  Act,  It 
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11  enacted.  That  where  any  bridge  or  bridges,  or  roads  at 
die  endM  thereof,  repaired  at  the  expence  of  any  county^ 
ihall  be  narrow  and  incommodious,  it  shall  be  lawiiil  for 
Ihe  said  jostices^  at  any  of  their  General  Quarter  Sessions, 
to  order  and  direct  such  bridge  or  bridges,  and  roads  to 
be  widened,  improTed,  and  made  commodious  for  the 
pablie;  and  where  any  bridge  or  bridges  repaired  at  the 
eaqience  of  any  county,  shall  be  so  much  in  decay  as  to 
render  the  taking  the  same  wholly  down  necessary  or  ex- 
pedient,  it  shall  be  lawful  for  the  said  justices,  at  any  of 
their  said  General  Quarter  Sessions,  to  order  and  direct 
die  same  to  be  rebuilt  either  on  the  old  scite  or  situation, 
or  on  any  new  one  more  convenient  to  the  pubUc,  con- 
tignoas  to  or  within  200  yards  of  the  former  one,  as  to 
such  justices  shall  seem  meet: — And  if  for  the  purpose  of 
altering  the  situation,  or  of  widening  or  enlarging  any  such 
bridge  or  bridges,  road  or  roads,  as  aforesaid,  it  shall  be 
necessary  to  purchase  any  land  or  groimd  [or,  by  Statute 
54  Geo.  S.  c.  90,  "  any  building  or  buildings,  or  other 
erections,'^  it  shall  be  lawful  for  such  county  surveyor  or 
smrveyors,  by  and  under  the  direction  of  such  justices,  at 
their  General  Quarter  Sessions  as  aforesaid,  to  set  out 
and  ascertain  the  same,  not  exceeding  in  the  whole  one 
acre  at  any  one  such  bridge  as  aforesaid,  and  to  contract 
and  agree  with  the  owner  or  owners  of  such  land  and 
persons  interested  therein,  for  the  purchase  thereof,  ei- 
ther by  a  sum  in  gross,  or  by  an  annual  rent,  at  the  op- 
tion of  such  owner  or  owners: — And  if  the  said  surveyor 
or  surveyors  cannot  agree  with  the  said  owner  or  owners 
for  the  purchase  thereof,  or  the  recompence  to  be  made 
for  the  same,  or  by  reason  of  such  owner  or  owners  not 
being  to  be  found,  shall  be  prevented  from  treating,  then 
and  in  every  such  case,  the  said  justices  in  their  Gene- 
ral Quarter  Sessions  shall  impannel  a  jury,  and  assess  the 
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compensation  and  satisfaction  Tor  sucb  land,  and  for  th^ 
trespass  and  damage  to  he  done  by  the  execution  of  the 
powers  of  this  Act,  in  the  same  manner  as  they  are  au- 
thorized and  empowered  to  do  by  the  said  above-men- 
tioned  Act  of  the  13  Geo.  3.  c.  78,  in  relation  to  high- 
ways; and  all  and  every  the  clauses,  powers,  provisions, 
exemptions,  penalties,  matters,  and  things,  in  the  said 
Act  contained,  as  well  with  respect  to  i m pan nelling  juries, 
examining  and  swearing  witnesses,  payments  of  expences, 
enabling  bodies  politic,  corporate,  and  collegiate,  and  other 
incapacitated  persons  to  sell  and  convey,  and  all  other  the 
powers  and  provisions  of  the  said  Act,  shall  be,  and  the 
same  are  hereby  extended  and  applied  to  the  works  by 
this  Act  authorized  to  be  done  and  performed,  as  far  aa 
the  same  are  applicable,  as  fiilly  and  effectually,  to  all 
intents  and  purposes,  as  if  the  same  were  herein  particu- 
larly repeated  and  re-enacted : — Provided,  that  no  money 
shall  be  applied  to  the  amendment  or  alteration  of  any 
such  bridge  or  bridges,  until  presentment  shall  have  been 
made  of  the  insufficiency,  inconveniency,  or  want  of  re- 
paration of  such  bridge  or  bridges,  in  pursuance  of  some 
or  one  of  the  Statutes  made  and  now  in  force  concerning 
public  bridges. 

All  aclions,  ^c.  to  be  brought  by  or  against  the 
vet/or. — By  Section  4,  The  inhabitants  of  counties  shall 
and  may  sue  for  any  damages  done  to  bridges  and  other 
works  maintained  and  repaired  at  the  expence  of  such 
counties  respectively,  and  for  the  recovering  of  any  pro* 
perty  belonging  to  such  counties  in  the  name  of  their  sur- 
veyor, and  also  shall  and  may  be  sued  in  the  name  of  such 
surveyor  :^And  ^  action  or  prosecution  to  be  brought 
or  commenced  by  or  against  the  inhabitants  of  counties, 
by  virtue  of  this  Act,  in  the  name  of  the  said  surveyor* 
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abate  or  be  discontinued  by  the  death  or  removal 
t  if  anch  surveyor,  or  by  the  act  of  the  surveyor  without 
'~  die  consent  of  the  justices  at  their  General  Quarter  Ses- 
t  iaoMg  but  the  surveyor  for  the  time  being  shall  be  deemed 
f  die  plaintiff  or  defendant  in  such  actions,  as  the  case  may 
i  be: — ^Provided,  that  every  such  surveyor  in  whose  name 
f  anyactioD  or  suit  should  be  so  commenced,  prosecuted,  or 
I  iefeoded,  shall  be  reimbursed  and  paid  out  of  the  monies 
'  m  tbe  hands  of  the  treasurer  of  the  public  stock  of  such 
;  eoanty  respectively,  all  such  costs  and  charges  as  he  shall 
be  pat  unto  or  become  chargeable  with,  by  reason  of  his 
being  so  made  plaintiff  or  defendant  therein ;  and  also  all 
die  eosts  and  charges  of  prosecuting  any  indictment  or 
indictments,  or  other  proceedings  against  any  person  or 
peiiona  whomsoever. 

Orders  mib  respect  to  bridges  in  tlie  county  of  York 
^  he  made  at  the  Sessions  after  Easter. — By  Section  6, 
All  orders  and  proceedings  within  the  county  of  York, 
idative  to  county  bridges,  shall  in  future  be  made  and 
ssd  by  the  justices  of  the  respective  ridings,  assembled 
*t  the  Annual  and  General  Quarter  Sessions  holden  the 
&rt  whole  week  after  Easter,  and  at  no  other  Sessions 
whatever,  within  such  ridings,  except  at  such  adjourn- 
Aieot  as  shall  be  made  at  the  above  Annual  and  General 
Quarter  Sessions,  so  holden  as  aforesaid,  for  the  express 
pnrpose  of  carrying  such  orders  into  effect: — Provided, 
that  it  shall  be  lawful  for  any  two  justices  of  the  said 
ridings  respectively,  in  cases  of  emergency,  to  give  such 
ciders  for  making  temporary  bridges,  or  such  temporary 
Impairs  as  shall  be  necessary  for  the  temporary  accom- 
modation of  the  public. 

In  the  case  of  Rex  v.   The  Justices  of  Dorset  and 
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otha's(a),  it  appeared  that  the  justices  of  Dorset  ba 
under  the  above  Statute,  contracted  for  the  building  of  a 
new  bridge  in  a  different  site  than  the  old  one,  which  wm 
ruinous,  had  directed  that  the  old  bridge  should  be  taken 
down  before  the  new  one  was  passable,  for  the  benefit  of 
the  materials  to  be  used  by  the  contractor  in  finishing   . 
the  new  bridge.     The  Court  of  K.  B.  refused  a  U>rit  ^M 
prohibition  to  them  to  restrain  thetn  from  pulling  don*  % 
the  old  bridge  before  the  new  one  was  passable;  though 
there  were  strong  affidavits  of  the  inconvenience  and  loaa 
to  be  sustained  by  the  neighbourhood,  ui  being  obliged 
to  use  a  round-about-way  in  the  interval;  and  left  the 
complainants  to  the  ordinary  remedy  by  indictment,  if  llie 
pulling  down  the  old  bridge,  under  these  circumstancM, 
were  a  nuisance;  as  there  appeared  no  occasion  to  intv«'d 
fere  by  the  application  of  a  prompt  remedy,  of  a  dotcIj 
kind  in  modern  practice.     Per  Lord  Ellenborough,  C.  J.  V 
"  If  there  were  in  use  a  clear  known  festinum  remedi 
we  might  aid  you ;  but  when  the  application  of  a  writ  rf^ 
prohibition  to  such  a  case  as  this  would  confessedly  be 
new  in  modem  practice,  and  there  is  a  clear  known  re- 
medy  by  indictment  in  the  ordinary  course,  if  the  parties 
against  whom  you  move  be  pulling  down  the  old  bridge  il- 
legally, we  do  not  feel  ourselves  called  upon  to  apply  any 
new  remedy.     What  must  have  been  the  case,  if  the  n 
gistrates  had  ordered  the  bridge  to  be  rebuilt  on  the  oU'! 
site,  when  it  would  have  been  impossible  to  continue  t 
old  bridge  standing,  until  the  new  one  was  finished!!" 

MateriaU  for  bridges  to  pass,    toUfree,  on  tumpOi 
roads.— By  Stat.  13  Geo.  3.  c.  84.  s.  60,  It  is  provided^ 


(a)  ]5Easl,  S94.  Sec  Re«  t. 
Severn  and  V/je  Rtllwiy  Cam- 
pany,  1  B.  &  A.  646,   whvte   ■ 


gnnled  to  cafolM 
(be  re-iniUiiug  a  nU-rax 
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nwC  ito  toQ  shall  be  paid  for  carriage  along  a  turopike 
load  of  materials  for  the  repair  of  any  turnpike  road  or 
pablic  tiighiray.  Upon  this  clause  it  was  held,  in  the 
oae  of  Ogmond  t.  Widdicombe  (a),  that  a  bridge  was  not 
included  in  the  term,  "  public  highway."  This  decision, 
tKnrever,  seems  to  have  been  as  little  consonant  with  the 
Btenlion  of  the  Legislature,  as  it  is  agreeable  to  principle. 
And,  accordingly  by  Stai.  S  Geo.  4.  c.  1S6.  s.  3S,  ma- 
terials for  the  repairs  of  bridges  are  expressly  exempted 
from  the  payment  of  toll. 


HegfdaiioHa  enabling  countiea  to  contract/or  the  repair 
of  public  bridge3,  or  the  highways  at  ike  end*  thereof.— 
By  Statute  12  Geo.  3.  c.  S».  s.  li.  When  any  public 
bridges,  ramparts,  banks,  or  cops,  or  other  works,  are  to 
W  repaired  at  the  expence  of  the  county,  city,  riding,  8tc. 

»lbe  justices  at  their  General  or  Quarter  Sessions,  after 
yiesentnient  made  by  the  grand  jury  of  want  of  repara- 
Ifen  thereof,  may  contract  wkli  any  person  for  rebuilding, 
tvpatring,  and  amending  the  same,  far  any  term  not  ex- 
ceeding seven  years,  at  a  certain  annual'  sum.  In  order 
to  which  they  shall,  at  their  General  Quarter  Sessions, 
give  public  notice  of  their  intention  of  contracting  with 
■ny  person  for  rebuilding,  repairing,  and  amending  the 
nme.  And  such  contracts  shall  be  made  at  the  most  rea- 
•enable  price  which  shiill  be  proposed  by  the  contractors; 
who  shall  give  sufficient  security  for  the  due  performance 
■hereof  to  the  clerk  of  the  peace,  or  the  town  clerk,  or 
Aaet  ofBcer  of  such  count}-,  &c.  And  all  contracts,  when 
■gieed  to,  and  all  orders  relating  thereto,  shall  be  entered 
n  a  book  to  be  kept  by  the  clerk  of  the  peace,  &c.  for 
bat  purpose;  who  shall  keep  the  same  amongst  the  re- 
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corda  of  the  county,  &c.  to  be  inspected  by  ftny  of  tl 
Justices  within  their  limits  at  all  seasonable  times,  and  1 
any  person  employed  by  any  parish  or  place,  contributii 
to  the  same,  without  fee. 

By  5/n/.  52  Geo.  3.  c.  110.  a.  1,  reciting,  that  hy  Slal 
12  Geo.  2.  c.  29,  No  part  of  the  money  to  be  raised  i 
collected  in  pursuance  of  that  Act,  shall  be  applied  I 
the  repair  of  any  bridges,  gaols,  prisons,  or  houses  i 
correction,  until  presentments  be  made,  by  the  respectiT 
grand  juries  at  the  assize,  great  sessions,  general  gac 
delivery,  or  general  or  quarter  sessions  of  the  peace,  I 
for  any  county,  riding,  division,  city,  town  corporate,  i 
liberty,  of  the  insufficiency,  inconveniency,  or  want  i 
reparation  of  their  bridges,  gaols,  prisons,  or  houses  Q 
correction;  and  that  when  any  public  bridges,  ramp< 
banks,  or  cops,  or  other  works  are  to  be  repaired  at  thi 
expence  of  any  county,  city,  &c.  it  shall  be  lawful  foi 
the  justices  of  the  peace,  at  their  general  or  quarter  a 
sions  respectively,  or  the  greater  part  of  them  then  a 
there  assembled,  if  they  think  proper  and  convenle 
after  presentment  to  be  made  as  aforesaid  of  the  wai 
of  reparation  of  such  bridges,  ramparts,  banks,  or  cop% 
to  contract  and  agree  with  any  person  or  persons  for  »t 
building,  repairing,  and  amending  of  such  bridges,  ram* 
parts,  banks,  or  cops  as  shall  he  within  their  reepectii^ 
counties,  &c.  and  all  other  works  which  are  to  be  re- 
paired and  done  by  assessment  on  the  respective  countiei 
&c.  for  any  term  or  terms  of  years,  not  exceeding  sevei 
years,  at  a  certain  annual  sum,  payment,  or  allowanco 
for  the  same,  such  contractor  giving  sufficient  seciu 
for  the  due  performance  thereof  to  the  respective  cleilc 
of  the  peace  for  the  time  being,  or  the  town  clerk,  big 
bailiff,  or  chief  officer  of  any  city,  town  corporate,  ot 


Id  keep 

to  1w    finOB  tlBC  to 

fey  anjof  die  aid 

by  sir 

by 

to  die  iwuiMMo  of  die  Act, 
leddng,  dui  great  expcnee  in  tlie  lepain  of 
indgtMg  raBpoLiti^   ImiiIlS,   oops,   or  odier  works 
to  die  taoiey  and  of  die  roods  over  tke 
and  of  so  modi  of  the  roads  at  die  ends  thereof 
bv  is  to  be  repaired  at  tlie  expence  of  any  coddIt, 
tCm  and  great  inconvenience  to  tbe  poMc  may 
in  a  great  raeasore  prerented  bj  timely  and  im- 
fepair  of  any  inconsiderable  damage,  injnry,  de- 
or  sodden  want  of  repair  or  amendment  of  the 
withoot  die  delay  which  must  generally  arise  finom 
eeessity,  imposed  by  the  aforesaid  Act,  of  a  pre- 
y  the  grand  jury  at  the  assise,  great  sessions, 
or  quarter  sessions  of  die  peace  held  for  any 
,  dry,  &c-  of  tbe  want  of  reparation  of  the  same, 
by  means  of  which  dcUiy  the  aforesaid  want  of  repair  is 
often  Terr  much  increased,  to  the  great  expence  of  the 
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coun^,  and  great  inconvenience  of  the  public:  and  i 
citing,  that  it  is  also  expedient  that  the  justices  of  t 
peace  of  any  county,  city,  &c.  at  their  general  quart 
sessions  respectively,  before  any  presentment  shall  I 
been  made  as  aforesaid,  as  directed  by  the  aforesaid  J 
of  the  want  of  repair  of  such  roads,  should  be  enabled 
without  any  such  presentment,  to  contract  and  i 
with  certain  persons  hereinafter  mentioned,  for  the 
pairing  and  amending  of  the  same,  and  also  for  kt 
the  same  in  repair  when  so  repaired  and  amended  :- 
enacted,  that  it  shall  be  lawful  for  the  justices  of  £ 
peace  of  any  county,  city,  &c.  at  their  general  i 
sessions  or  great  sessions  respectively,  to  be  botden  f 
the  week  next  after  the  clause  of  Easter,  or  the  greata 
part  of  them  then  and  there  assembled,  to  appoint  t 
nually  two  or  more  justices  acting  in  and  for  any  divisi 
of  justices  in  such  county,  city,  &c.  in  or  near  which  a 
such  county  bridge,  or  any  bridge  which  is  in  part  a 
county  bridge,  ramparts,  banks,  cope,  or  other  works 
appertaining  to  the  same,  or  any  part  or  parts  thereof,  or 
the  roads  over  the  same,  or  so  much  of  the  roads  at  &e 
ends  thereof  as  by  law  is  to  be  repaired  at  the  expence 
of  any  county,  city,  &c.  shall  be  situate,  to  superintend 
the  same  ;  and  whenever  it  shall  appear  on  their  own  in- 
spection, to  be  necessary  fur  the  purpose  of  preventing 
the  further  decay  and  injury  of  the  same,  to  order  any 
immediate  repairs  or  amendments  to  be  done  to  the  same 
or  to  any  part  thereof;  but  it  shall  be  lawful  for  any  two 
justices  so  to  be  appointed  as  aforesaid,  by  a  written 
order  (n),  signed  by  their  hands  respectively,  to  order 
such  immediate  repairs  to  be  done  by  such  person  as  to 
them  shall  seem  fit : — Provided  that  in  no  case  the  sum 


(  a  )  S«  Foim,  Appeodii,  So.  LXXXIX. 
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to  fe  expended  by  them  in  such  repavs  shall  exceed  the 
MP  of  «£90>— And  further  that  such  appointments  of 
mdk  jostioeB  as  aforesaid  shall  remain  in  force  until  one 
wsek  after  the  following  Easter  Sessions  respectiTely ; 
iad  that  in  case  of  the  deadi  of^  or  removal  of^  or  re- 
AmI  to  act  by  any  such  justice  so  appointed  as  afore- 
aid,  the  said  court  of  general  quarter  sessions  or  great 
SBSsJcma  may  at  any  other  of  the  four  quarterly  sessions^ 
^lpmt  any  other  justice  to  act  for  the  remainder  of  the 
then  current  year,,  in  the  place  of  any  such  justice  so 
dyiDgy  remoYing,  or  refusing  to  act  as  aforesaid. 

By  Section  2,  The  justices  of  the  peace  of  any  county, 
city»  &e.  at  the  general  quarter  sessions  or  great  sessions, 
which  shall  next  happen  after  such  repairs  so  ordered  to 
be  nade  by  such  justices  so  appointed  as  aforesaid  shall 
be  completed,  or  the  greater  part  of  them  then  and  there 
usemUed,  may  order  the  payment  of  such  sum  or  sums 
of  money,  not  exceeding  ^10,  as  shall  be  sufficient  to 
psy  for  such  repairs,  to  be  made  out  of  the  county  rate, 
to  such  persons  who  shall  have  so  repaired  the  same  by 
neh  order  of  such  justices   as  aforesaid,  although  no 
pittegDtment  shall  have  been  made  by  any  grand  jury  at 
the  aasixe,  great  sessions,  or  general  quarter  sessions  of 
the  peace  of  any  county,  city,  &c.  in  which  such  repairs 
shall  have  been  done,  of  the  want  of  such  reparation  as 
bj  the  said  Siai.  13  Geo.  2,  was  directed : — Provided 
nevertheless,  that  before  such  payment  be  ordered  to  be 
made  as  aforesaid,  a  certificate  ( a )  be  returned  to  such 
justices  so    assembled  at  such  last-mentioned  sessions, 
signed  by  two  at  the  least  of  such  justices  so  appointed 
as  aforesaid,  who  shall  have  so  ordered  such  repairs  as 


(a)  See  Form,  Appeudir,  No.  XC. 
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sfbresaid,   stating   the   nature   of  such   repairs,  and 
defects,  damage,  or  injuries  which  they  had  so  ordere< 
to  be   repaired,  and  their  reason  for   bo  ordering   sucbil 
nninediate  repairs  as  aforesaid  : — Provided  also,  that  sucb  I 
justices  so  assembled  aii  last  aforesaid   be  satisfied   by   ' 
the    parties  concerned,  that  the  charges  made  by  tbem 
fur  such  repairs  are  reasonable  and  just- 


By  Atft/jou  5,  After  July  1st,  181^,  it  shall  be  lawful 
for  the  justices  of  the  peace  of  any  county,  city,  &c.  at 
their  General  Quarter  Sessions  respectively,  or  the  greater 
pai't  of  them  then  and  there  assembled,  if  tlicy  ^hall  think 
proper  and  convenient,  to  contract  and  agi-ee  with  the 
commissioners  or  trustees  of  any  turnpike  road  within  the 
said  county,  &c.  or  with  their  surveyor  or  clerk,  or  wiUi 
both  their  surveyor  and  clerk,  or  with  the  surveyor  or 
surveyors  of  tlie  highway  of  any  parish,  place,  or  tythiiig 
within  the  said  county,  &c.  respectively,  or  with  any 
other  persons,  for  the  maintaining  and  keeping  ui  repair 
roads  over  any  county  bridges,  and  of  so  much  of  thA 
roads  at  the  ending  thereof  as  by  law  is  to  be  repaired 
the  expence  of  any  such  county,  &C.  or  any  part  of  tba 
same,  for  any  term,  not  exceeding  seven  years  nor  lesa 
than  one,  although  no  presentment  shall  have  been  madflyi 
as  directed  by  the  said  Slat.  I  '2  Geo.  2,  of  the  insufficiencjr^, 
inconveniency,  decay,  or  want  of  repair  of  the  sa 
GubjeoC,  however,  to  all  the  rules,  &c.  required  by  tiie 
said  Slat.  12Geo.  2,  in  case  where  the  same  shall  havtt 
been  presented  or  directed  by  that  Act. 

And  by  Slat.  55  Geo.  3.  c.  143.  s.  5,  Recitiiig,  that  il 
is  exjiedient  that  the  powers  contained  in  Slat.  '13  Geo.  S 
c.  .'j9,  for  authorizing  the  justices  of  the  peace  of  an| 
county,  city,  riding,  division,  town  corporate,  or  libertjj 
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It  thdr  General  Quarter  Sesaioiia  of  the  peace,  to  contract 
bt  maintainiDg  and  keeping  in  repair  roads  over  county 
kidges,  and  so  much  of  the  roads  at  the  ending  thereof 
as  by  law  is  to  be  repaired  at  the  expence  of  counties, 
sltlMmgh  no  presentment  shall  have  been  made  of  the 
want  of  repair,  as  directed  by  an  Act  passed  in  the  twelfth 
year  of  his  late  Majesty  King  George  the  Second,  in- 
tituled, "  An  Act  for  the  more  easy  assessing,  collecting, 
and  levying  of  county  rates,**  (12  Geo.  S.  c.  S9,)  should  be 
eztNided  to  the  bridges  as  well  as  to  the  roads  at  the  end 
thereof; — It  is  enacted,  that  it  shall  be  lawful  for  the 
justices  of  the  peace  of  any  county,  city,  riding,  division, 
town  corporate,  or  liberty,  at  their  General  Quarter  Ses- 
ncftis  respectively,  to  contract  and  agree,  or  to  authorize 
any  other  person  or  persons  to  contract  and  agree  with 
any  person  or  persons,  for  the  maintaining  and  keeping  in 
repair  any  county  or  hundred  bridge,  and  the  road  over 
anch  county  or  hundred  bridge,  and  so  much  of  the  road 
ct  the  ends  thereof  as  are  by  law  liable  to  be  repaired  at 
tiie  expence  of  any  such  county,  hundred,  city,  riding, 
division,  town  corporate,  or  liberty,  or  any  part  of  the 
aame ;   and  the  said  justices  are  hereby  empowered  to 
order  such  sum  or  sums  of  money  as  may  be  contracted 
for  and  agreed  to  be  paid  for  the  repairing,  amending,  and 
supporting  such  bridges,  and  the  roads  over  the  same,  or 
the  ends  thereof,  to  be  paid  (in  cases  where  the  county  is 
liable  to  the  repair  thereof)  by  the  treasurer  of  the  county 
out  of  the  county  rate,  or  (in  cases  where  the  hundred  is 
liable  to  the  repair  of  the  sdme)  by  the  bridge  master 
(  or  other  public  officer  charged  with  the  repair  of  bridges) 
of  the  hundred  by  which  such  bridge  is  liable  to  be  re- 
paired, for  any  term,  not  exceeding  seven  years  nor  less 
than  one,  although  no  presentment  of  the  insufficiency, 
decay,  or  want  of  repair  of  the  same  shall  have  been 
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made,  and  although  no  publk  notice  shall  hsve  been 
given  by  the  said  justices,  at  their  respective  General  or 
Quarter  Session,  of  their  intention  to  contract  ibr  the 
repair  of  such  bridges,  or  the  roads  at  the  ends  tfaeieoft 
as  respectively  directed  by  the  said  Act  of  the  tvelftli. 
year  of  his  late  Majesty  King  George  the  Seconds— PrcH 
vided  nevertheless,  that  before  any  such  contract  shall  be 
made,  the  said  justices  shall  cause  notices  to  be  giv^i  in 
some  public  newspaper  circulated  in  such  county,  aljt, 
riding,  hundred,  division,  town  corporate,  or  liberty,  of 
their  intention  to  contract. 


IL  The  UabUUy  to  repcur  public  Bridge$  by  Tenure 

or  Prescription. 

The  onus  of  repairing  any  public  bridge,  which  primi 
facie  attaches  upon  the  county,  may  be  transferred  to 
bodies  politic,  smaller  districts,  or  individuals,  by  reason 
of  prescription  or  the  tenure  of  land,  upon  precisely  the 
same  principles  as  apply  in  this  respect  to  highways  in 
generaL  It  is  needless,  therefore,  to  do  more,  in  this 
place,  than  to  refer  to  what  has  already  been  said  upon 
that  subject  (a). 

One  provision  of  the  Legislature,  however,  for  the 
better  amendment  of  bridges,  which  are  repairable  by 
prescription,  by  empowering  the  county  to  compound  for 
undertaking  the  repair  thereof,  must  here  be  mentioned. 

By  Stat.  3  Geo.  4.  c.  136.  s.  107,  After  reciting,  tha^ 
many  bridges  on  turnpike  roads  are  by  prescription  liable 

(  a )  See  ante,  page  9J. 
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toke  lepaired  by  eertain  parithes,  and  not  by  the  comity 
or  eoonties  in  which  they  are  situated,  and  whidi  bridges 
£oBi  diange  of  times  and  circumstances  are  become  no 
longer  sufficiently  convenient  for  the  use  of  the  public 
fHhoiitbdng  enlarged  or  otherwise  improved ;  It  is  there- 
fere  enacted.  That  it  shall  be  lawful  for  any  such  county  or 
ocNmties,  parish  or  parishes  respectively,  to  enter  into  a 
coflqmitioii  or  agreement  with  each  other,  and  by  the  au- 
thority of  those  persons  who  shall  be  legally  competent 
to  nake  rates  for  such  county  and  parish  respectivelyt 
whereby  the  improvement  and  future  repair  of  any  such 
bridge  shall  be  undertaken  and  lie  upon  the  county  or 
oomities  in  which  such  bridge  is  locally  situated ;  and  all 
rates  made  for  carrying  into  efiect  any  such  composition, 
agreement,  repairs,  or  improvement,  shall  be  made  and 
assessed  in  the  same  manner  as  other  the  rates  of  sudi 
oouty  or  parish  respectively,  and  shall  be  good  and  valid 
to  an  intents  and  purposes  in  the  law  whatsoever. 

And  by  Sectum  108,  The  trustees  of  any  turnpike  road 
and  such  parish  or  parishes  may  in  like  manner  enter  into 
a  ocmiposition  or  agreement  with  each  other,  and  by  the 
authority  of  the  persons  at  present  legally  competent  to 
make  rates  for  such  parish  or  parishes,  whereby  in  conr 
dderation  of  such  sum  or  sums  of  money  as  shall  be 
agreed  upon  being  yearly  paid  to  the  treasurer  of  the 
Crastees  entering  into  such  composition  or  agreement,  out 
of  the  rates  to  be  raised  for  the  repair  of  the  bridge  or 
bridges  the  subject  thereof,  the  repairs  of  any  such 
bridge  shall,  during  the  continuance  of  any  Act  or  Acts 
of  Parliament  under  which  such  trustees  shaU  be  ap- 
poinled  or  act,  be  undertaken  and  carried  on  by  the  said 
trustees ;  and  all  rates  and  assessments  raised  and  levied 
for  carrying  such  composition  or  agreement  into  effect. 
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shall,  is  like  manner,  be  good  and  valid  to  all  intents  and 
purposes  whatsoever. 


in.   The  reparation   by  the  County  of  300  Feet  at 
the  ends  of  the  Bridges. 

By  Stat,  as  Hen.  8.  c.  5.  8.  9,  Such  part  and  portion  of 
the  highwaye,  as  well  within  franchises  as  without,  as  lie 
next  adjoining  to  any  ends  of  any  bridges,  diBtant  front 
any  of  the  said  ends  by  the  space  of  300  feet,  shall  ba 
made,  repaired,  and  amended  as  often  as  need  shall  T 
quire;  and  the  justices,  or  four  of  them  (one  whereof  u 
of  the  quorum)  shall  have  power  to  inquire,  hear,  and 
determine,  in  the  General  Sessions,  all  manner  of  annoj>t 
ances  of  and  in  such  highways,  so  being  and  lying  nci) 
adjoining  to  any  ends  of  bridges,  distant  from  any  oneol 
the  ends  of  such  bridges  300  feet,  and  to  do  in  ev« 
thing  concerning  the  making,  repairing,  and  amending  a 
such  highways,  in  as  ample  manner  as  they  may  do  fil 
the  making,  repairing,  and  amending  of  bridges.  ' 

In  Rex  V.  The  Inhabitants  of  the  West  Riding  of  Yort-~ 
shire  (a),    an  indictment  for  not  repairing    a   highway 
alleged  that  a  certain  part  of  the  highway  at  the  township 
of  Quick,  &c.  to  wit,  a  certain   part  thereof  lying 
adjoining  the  west  end  of  a  certain  public  bridge  th< 
called  Tamewater  Bridge,  and  within  the  distance  of 
feet  thereof,  was  and  yet  is  very  ruinous,  &c.     And  tl 
the  inhabitants  of  the  West  Riding,  &c.  of  right  on| 
to  repair,  &e.     Plea,  Not  Guilty.     The  evidence  (a» 
as  it  is  material  to  this  point)  was,  that  the  township 

I  B  )  7  V.»i\,  ban — .-  Htnith't  Kr|i,  4uT,  S,  C. 
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Quick  lay  in  die  parish  of  Saddleworth,  in  the  said  riding, 
which  parish  had  been  immemorially  divided  into  four 
districts,  called  Mears,  in  one  of  which  mears  called 
Shaw  Mear,  the  highway  in  Quick  hereinbefore  men- 
tioned lay ;  and  that  the  300  feet,  at  the  other  end  of 
the  bridge,  lay  in  another  mear ;  and  that  each  mear  had 
respectively  repaired  the  said  respective  highways,  &c. 
The  main  argument  was  upon  the  liability  of  the  county 
to  repair  these  ends  of  300  feet  each,  in  the  same  manner 
as  they  were  liable  to  repair  the  bridge.  This  was  decided 
in  the  aflSrmative.  But  arguendo,  it  was  said  by  Mr.  Hoi- 
royd,  who  was  counsel  for  the  Crown,  and  not  contradicted 
by  die  Court,  that  no  question  could  arise  as  to  any  special 
lialnlity  of  the  respective  mears,  because  the  general  bsue 
only  was  pleaded ;  and  any  question  of  that  sort,  he  said, 
could  only  be  raised  by  a  special  plea.  He  cited  Rex  ▼• 
The  City  of  Norwich  (a).  The  counsel  for  the  defend- 
ants argued  against  this,  upon  the  principle  of  assuming 
that  these  ends  were  highways,  and  not  parts  of  the 
bridge.     This,  however,  the  Court  over-ruled. 

This  case  was  affirmed  upon  appeal  to  the  House  of 
Lords  (6).  The  plaintifl^  in  Error,  contended,  that  the 
Siai.  22  Hen.  8.  c.  5,  did  not  impose  the  liability  to  repair 
the  300  feet  at  the  ends  of  bridges  upon  the  riding  (or, 
county  )•  It  looked  only  to  such  bridges  as  were  then  in 
existence,  and  where,  probably,  by  immemorial  usage,  the 
persons  who  were  bound  to  repair  the  bridge,  had  also 
immemorially  repaired  the  highway  at  each  end  of  the 
bridge ;  but  to  what  extent  was  not  certainly  known,  and 
therefore  that  Act  limited  the  extent  to  300  feet  at  each 
end  of  such  bridge.     Sed  per  Lord  Eldon,  Chancellor : 

(  a  )  1  Stra.  180,  182.  (6)5  Tanut.  t84. 
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"  My  opinion  has  not  been  formed  merely  on  what  I  have 
beard  this  day,  but  on  previous  consideration,  that  the 
county  is  by  law  bound  prima  facie  to  repair  the  roads  at 
the  ends  of  every  bridge,  which  bridge  it  is  bound  to  re- 
pair ;  the  Statute  has  iixed  the  length  at  300  feet." 


I 


ad-  _ 


Where  the  inhabitants  of  the  county  of  Devon  erected 
ft  new  and  substantive  bridge  of  public  utiUty,  and  which 
was  adopted  by  the  public,  within  the  300  feet  next  ad-  ■ 
joining  to  an  old  bridge  situate  in  the  county  oi  Dorae^gM 
and  which  300  feel  of  highway  the  county  of  Dortet  wM 
liable  to  repair ;  it  was  decided  tliat  the  new  bridge  wa^ 
nevertheless,  repairable  by  the  county  of  Devon.  Bach 
was  built  to  be  a  substantive  bridge  in  a  diUbrent  county, 
and  the  new  bridge  was  not  to  be  considered  as  lui  ap*. 
pendage  to  the  other  (a). 


IV.  Ai  to  the  Ituiictmenl,  Sfc.  for  the  non-repair  nf 
pwblic  Bridget  ( b). 

Under  this  head  will  be  noticed  a  few  regulntions,  whid 
apply,  peculiarly,  to  the  repair  of  public  bridges.  1 
general,  the  principles  which  govern  the  prosecution  d 
nuisances,  &c.  on  public  bridges,  are  similar  ( substitutii^ 
the  county  for  the  parish )  to  those  which  relate  to  bi^ 
ways,  in  general ;  especially  where  the  liability  to  repilj 
arises  from  prescription,  or  the  tenure  of  land.  For  ■ 
explanation  of  these  principles,  therefore,  the  reader  ij 
referred  to  the  last  Chapter  of  this  Treatise. 


(«)  R»  V.  Tlie  [iihabitanCs   of  (A)  Sue  (tatPomiDraa  ladji 

Uie  Cuunty  of  Devuu,    14  l^ail.        menl,  AppcDilU,  No.  XCI. 
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At  die  oomnion  law,  die  pieseiitinent  of  a  public  bridge 
■ight  be  before  the  King's  Bench,  or  at  the  assizes.  So 
also  the  decays  of  bridges  are  presentable  in  the  leet 
sr  toiini(«). 

By  Siai.  S2  Hen.  8.  c.5.  s.  1»  The  jostiees  of  peace  in 
every  shire  of  this  realm,  franchise,  city,  or  borough,  or 
bar  of  them  at  least  (one  whereof  is  o(  the  quorum)^ 
diaD  have  power  to  inquire,  hear,  and  determine  in  the 
General  Sessions,  all  manner  of  annoyances  of  bridges 
hltckea  in  the  highways,  to  the  damage  of  the  king's 
li^e  people,  and  to  make  such  process  and  pains  upon 
erery  presentment  against  such  as  ought  to  be  charged 
to  make  or  amend  them,  as  the  King's  Bench  usually 
doth^  or  as  it  shall  seem  by  their  discretions  to  be  neces- 
sary and  convenient  for  the  speedy  amendment  of  such 
bridges. 

Four  (^  them  at  the  leait, — If  the  bridge  be  within  a 
franchise  which  hath  not  four  justices  and  a  sessions 
ef  its  own,  the  justices  of  the  county  shall  inquire ;  but 
if  the  franchise  be  a  county  of  itself,  and  hath  not  four 
justices  (  one  whereof  is  of  the  quorum ),  it  is  not  within 
this  Statute,  but  is  left  to  the  remedy  which  it  had  at 
common  law  (6). 

By  Section  5,  Where  the  bridge  is  in  one  shire,  and 
Ae  persons  or  lands,  which  ought  to  be  charged,  in 
another  shire ;  or  where  the  bridge  is  within  a  city  or 
town  corporate,  and  the  perscms  or  lands  that  ought  to 
be  charged,  are  out  of  the  said  city;  the  justices  of  such 
shire,  city  or  town  corporate,  shall  have  power  to  hear 


{a)  f  Inst.  701.  {b)  9  Inst.  7()<. 


and  determine  such  annoyanees,  being  within  tbe  fitaits 
of  their  commission ;  and  if  the  annoyance  be  presented^ 
then  tp  make  process  into  every  shire  of  the  reahn,  against 
such  as  ought  to  repair  the  same,  and  to  do  further  ia 
every  behalf  as  they  might  do,  if  the  persons  or  lands 
chargeable  were  in  the  same  shire,  city  or  town  corpo- 
rate where  the  annoyance  is. 

By  Siai.  12  Geo.  2.  c.  29.  s.  13,  No  money  shall  b^ 
applied  to  the  repair,  of  bridges,  until  presentment  be 
made  by  the  grand  jury  at  the  assizes  or  sessions,  of 
their  insufficiency,  inconveniency,  or  want  of  reparation. 

But  we  have  seen  (  a  ),  that  by  Stat.  55  Geo.  3.  c.  143. 
a.  5,  county  bridges,  repaired  under  contract,  may  be 
repaired  without  presentment. 

As  to  who  may  be  jurors.  —  It  seemeth  that  no  in- 
habitant of  a  county  ought  to  be  a  juror  for  the  trial 
of  an  issue,  whether  the  county  be  bound  to  such  re^ 
pairs  or  not ;  and  therefore  the  jury  must  come  from 
some  adjacent  county  (6). 

What  justices  may  try  the  indictment. — And  it  seemetk 
that  the  same  objection  may  lie  as  to  the  justices,  where 
they  are  (as  it  may  probably  happen )  all  interested.  In 
which  case  it  seemeth,  that  the  trial  shall  be  in  the 
next  county  (6).  For  where  an  impartial  trial  cannot  be 
had  in  the  proper  county,  it  shall  be  tried  as  near  to 
the  same  as  may  be.    As  in  the  case  of  Rex  v.  7%e./i»- 


(a)  Ante,  p.  360.  (6)1  Hawk.  P.C.  c.  77.  1.6. 
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kiiUmitfff  ike  CmMy  of  the  Giy  of  Norwich  (a),  eon- 
eeniiiig  a  county  bridge,  the  trial  was  in  Stfffblk. 

Wiintu.—By  Siai.  1  Ann.  st  1.  c.  18,  An  inhabitant 
of  die  county  may  be  a  witness  upon  the  indictment  of 
a  public  bridge. 

Fine^  ^. — ^And  by  Section  4,  of  that  Act,  No  fine, 
iMie,  penalty,  or  forfeiture,  upon  any  presentment  or  in- 
dictment for  not  repairing  bridges,  or  the  highways  at 
die  end  of  bridges,  shall  be  returned  into  the  Exchequer^ 
bat  ahall  be  paid  to  the  treasurer,  to  be  applied  towards 
die  said  repairs,  and  not  otherwise. 

Certiorari. — By  Section  5,  No  presentment  or  indict- 
ment for  not  repairing  bridges  or  highways  at  the  ends 
of  bridges,  shall  be  removed  by  certiorari  out  of  the 
eounty  into  any  other  court. 

It  was  decided  by  the  Court  of  K.  B.  in  the  case  of 
Rex  y.  The  Inhabitants  of  the  County  of  Cumberland  (b), 
and  which  decision  was  confirmed,  upon  appeal,  by  the 
House  of  Lords  ( c ),  that  the  above  clause  has  not  taken 
away  from  the  Crown  the  power  of  removing  by  certiorari 
an  indictment  for  not  repairing  a  county  bridge. 

And  where  the  right  to  repair  is  in  dispute,  the  defend^ 
ant  if  at  liberty  to  remove  the  indictment  by  certiorari 
Thus,  upon  motion  to  quash  a  certiorari  to  remove  an 
indictment  against  the  defendants  at  Sessions,  for  not  re- 


(  «  )  1  Stra.  177,  cited  in  Rex  v.        the  County  of  Somenet,  14  Emit, 
Cowle,  S  Barr.  859,  860.     So  in        477. 
Rex   9.  The  InhabiUnto  of  the  (6)  6T.R.194. 

Connty  of  Devon,  the  trial  was  in  (  <  )  3  B.  &  P.  S54. 

A  A 
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pairing  a  bridge,  it  was  insisted,  that  by  Stat.  1  Ann.  c.  18, 
the  certiorari  is  taken  away.  To  wliich  it  was  answered 
and  resolved  by  the  Court,  that  this  Act  extended  only 
to  bridges  where  the  county  is  charged  to  repair;  and 
that  where  a  private  person  or  parish  is  charged,  and  the 
right  will  come  in  question,  the  Act  5  &GW.&  M.  c.  11, 
had  allowed  the  granting  a  certiorari.  And  therefore 
they  refused  to  quash  (a). 


But  in  such  a  case  the  certiorari  must  be  moved  for 
before  judgment  has  been  pronounced  in  the  inferior 
Court.  Therefore  where,  npon  an  indictment  at  the 
Quarter  Sessions,  for  not  repairing  a  bridge,  a  verdict 
was  found  for  the  Crown,  and  judgment  pronounced  ac- 
cordingly, the  Court  of  K.  B.  would  not  allow  a  certiorari 
to  issue,  to  remove  the  indictment  for  the  purpose  of 
taking  objections  to  it.  Per  Cur.  The  defendants  have 
thought  proper  to  take  the  chance  of  succeeding  at  the 
Sessions.  They  ought  clearly  to  have  applied  for  a  c 
tiorari  before  the  trial,  and  it  ought  not  to  issue  ii 
late  stage  of  the  proceedings.  Tliey  can  now  an 
themselves  of  objections  to  the  indictment  by  writ  i 
error  only  (A). 


A  certiorari  lies  to  remove  an  order  made  by  the  juL 
ticea  concerning  the  repair  of  a  bridge,  pursuant  to  1  _ 
private  Act  of  Parliament;   and   the  justices   ought  to 
return  the  private  Act  upon  which  their  order  is  found- 


(  a  )  Rei  v.  The  Inhibilanli  c 
HamwoTth,  i  Str.  900. 
(  b  )  Re>  c.  Inhabilants  of  Pen 


negoo  uiH  Town  of  HacbynUclb, 
IB.  AC.  14J. 
(t)  Dalt.  M4. 
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CHAPTER    V. 

AS   TO   THE   DIVERSION  AND   EXTINCTION 

OF  HIGHWAYS. 

lir  £  now  arrnre  at  a  most  unpcnrteiiC  and  practical 
branch  of  the  law  relating  to  Highways — that  which  re- 
gulates the  diverting  of  the  way  into  another  course, 
more  convenient  to  die  pubtic;  or,  in  case  the  way  be 
fiwiid  to  be  altogether  unnecessary,  the  absolute  exdn- 
goialiinent  of  it. 

At  the  conunon  law,  indeed,  there  can  be  no  destruc- 
tion of  the  public  right.  Under  this  system,  a  highway 
post  always  continue  to  be  a  highway.  The  case  of 
Fowler  Ym  Sanders {a\  fiilly  proves,  that  it  cannot  be 
narrowed :  neither  can  it  be  inclosed.  The  people  have 
110  ability  to  consent  to  a  relinquishment  of  any  of  their 
ligfats,  except  by  the  agency  of  their  representatives  in 
Parliament.  But  although  by  the  common  law,  a  public 
way  cannot  be  destroyed,  yet  it  may  be  changed  fix>m 
its  old  course  into  some  other,  provided  it  be  equally 
advantageous  to  the  passengers. 

The  Legislature,  however,  has  supplied  the  deficiency 
of  the  common  law  in  this  respect,  by  enactments,  which 
permit  the  extinction  of  highways,  under  such  restric- 
tions as  are  deemed  sufficient  to  prevent  too  great  an 
infiringement  upon  the  public  rights. 


(a)  Cro.  Jao.446. 
A  a2 
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The  subject  of  this  Chapter  will  be  considered  under 
the  two  following  heads:  — 1st,  As  to  the  diversion  of 
highways  at  tlie  common  law ;  and  3d,  As  to  the  diver- 
sion and  extinction  of  highways  under  Acta  of  Parlia- 
ment. 

Section  I. 

At  to  the  divertion  of  highways  at  the  cotamon  taw. 

It  is  decided,    that   an   ancient  highway   cannot   be 
changed,  without  the  king's  licence  first  obtained   upon 
a  writ  of  ad  quod  damnum,  and  an   inquisition   thereon 
found,  that  such  a  change  will   not  be  prejudicial  to  the 
public  ( fl } ;  and  it  was  said,  that  were  the  owner  of  the 
soil   to   change  a   highway  without   such   authority,    he 
might   resume   and  stop  up  the  new  way  at  his  option. 
And   it  seemetli  that  the  king's  subjects  have  not  such^J 
an  interest  in  such  new  way  as  will  make  good  a  general 
justification  of  their  going  in  it  as  a  common  highwi 
but  that  in  an  action  of  trespass,  brought  by  the  ownerl 
of  the   land   against  those  who  shall  go  over  it,   theyl 
ought  to  shew  especially,  by  way  of  excuse,  how  the  otf  1 
way  was  obstructed,  and  the  new  one  set  out  {  6  ).     And  I 
it  was    considered,    that   the   inhabitants    would    not  b^^ 
bound    to  keep   watch   in   such  new  way,    or   to  i 
amends  for  a  robbery  therein   committed,   or   to  repair  I 

In  the  case  oi  Payne  y.  Partridge  {d),  the  de&ndantf.l 
who  was  the  owner  of  a  ferry,  had  built  a  bridge  in  the  J 


(a)  Cro.  Car.  ese.  t67. 
(4)  Cro.  Cw.  J67.     Velv. 


(t)aee  1  H««k.  P.  C. 
a.  3, 
(it)  iSalk.  If.  pi.  1. 
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sCead  of  it,  witliout  first  suing  out  a  writ  of  ad  quod 
damnum.  And  the  Court  helJ,  that  he  could  not  let 
down  the  ferry  and  put  up  a  bridge  witliout  hcence  and 
an  ad  quod  damnum. 

So  in  Hind  v.  Mansfield  (a),  the  defendant  was  fined 
^300  for  diverting  part  of  tlie  Rivet  Thames,  by  which 
he  weakened  the  current  of  the  river,  to  carry  barges. 
Sec.  towards  London,  and  other  houses  of  the  King  upon 
that  river;  and  such  a  thing  cannot  be  done  without  an 
ad  quod  damnum,  because  that  river  is  an  highway. 

In  Ex  parte  Armitage  and  others  (6),  Lord  Hard- 
wicke  says,  "  In  all  cases  of  writ  of  ad  quod  damnum, 
whether  to  change  an  old  way  for  a  new  one,  or  to  alter 
the  condition  of  a  way,  the  new  way,  or  way  ao  altered, 
must  be,  to  all  intents  and  purposes,  as  beneficial  to 
the  King  and  subjects  as  the  old  way  was  before."  In 
that  i::a5e  a  writ  of  ad  quod  damnum  had  been  obtained 
"  to  lay  down  timber,  wood,  and  other  materials  for  a 
waggon-way,"  on  an  already  existing  way.  And,  for  the 
want  of  an  equivalent  to  the  pubhc,  the  writ  was  quashed 
upon  motion  before  the  Lord  Chancellor. 

But  the  finding  under  a  writ  of  ad  quod  damnum  fa- 
vorable to  those  at  whose  instance  it  has  issued,  is 
traversable;  it  is  not  conclusive  in  their  favor;  it  is  not 
a  bar  to  an  indictment  for  a  nuisance.      The  jury  by 


(■)  Noy,  103;  And  ue  tlie 
Case  ai  the  Isle  of  Ely,  10  Rep. 
141,  nberc  it  leems  (o  be  lield, 
tliat  UiC  Cddi  mission  ITS  of  Sewers 
bate  power  la  diocrl  tbi'  course 


Lillledale,  J.  in   R«i 

tagae,  4  B.  .V  C.  605. 

{b)  Ambl.I94. 
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irliOfn  such  an  indictment  is  to  be  tried,  have  8  right 
to  exercise  their  own  judgment  upon  the  matter,  and 
tnay  find  that  to  be  a  public  nuisance,  wliich,  under  this 
writ,  may  have  been  found  not  to  be  to  the  prejudice 
of  his  Majesty's  subjects  ( a ). 


This  process  by  writ  of  ad  quod  damnum  is,  at  the 
present  day,  almost  disused;  and  has  given  place  to  the 
form  of  proceeding  ordered  by  the  Statutes  13  Geo.  3. 
c.  78,  and  55  Geo,  3.  c-  68,  which  will  afterwards  be  de- 
tailed. I  shall  onty  mention,  with  regard  to  the  (^ 
proceeding,  that  the  writ  of  ad  quod  damnum  is  an  ori- 
ginal writ,  issuing  out  of  and  returnable  into  Chancery, 
directing  the  sheriff  to  inquire  by  a  jury,  whether  sucb 
change  will  be  detrimental  to  the  public :  which  mqui* 
sition,  being  a  proceeding  only  ex  parte,  is,  as  has  been 
already  observed,  in  its  own  nature  traversable;  and 
heretofore  the  party  grieved  might  be  heard  against  it 
before  the  Chancellor,  But  now  by  the  Sd  section  of 
Stat.  55  Geo.  3.  c.  68,  Any  person  or  persons  injured  or 
aggrieved  by  the  inclosure  of  any  road  or  highway  by 
vtrtue  of  any  inquisition,  taken  upon  any  writ  of  ad  quod 
damnum,  may  make  h)a  or  their  complaint  thereof  by 
appeal  to  the  justices  of  the  peace  at  the  said  Quarter 
Sessions  ( i ),  upon  giving  ten  days'  notice  in  writing  of 
such  appeal  to  the  surveyor  of  the  highways  of  the  pa- 
rish, township,  or  place,  wherein  such  highway,  bridle* 
way,  or  footway  shall  be  situated  ;  and  also  aflixing  such 
notice  to  the  door  of  the  church  or  chapel  of  such  parish, 


(■)  Sm«B.  *C.  eoo,  perLd. 
Tenlcrden,  C.J.  Id  tiie  cue  of 
Rei  n.  KuBtell. 

(b)  TheQiiarlnrSFSiioiiswbich 


tball  be   Itolileii   within  (he  linA 
wlierc    ll)it  highway,  to   indOMd, 
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townah!p,  or  place;  and  the  said  Court  of  Quarter  Sea- 
sioos  is  thereby  authorized  and  empowered  to  hear  and 
finally  determine  such  appeal. 

In  the  case  of  Rex  v.  The  Jimlicca  of  Essex  (  n ),  it 
was  decided,  that  upon  an  appeal  against  the  incloaure 
of  a  highway  by  virtue  of  a  writ  of  ad  quod  damnum,  it 
id  incumbent  upon  the  party  to  give  the  notices  required 
by  this  3d  section;  and  that  a  notice  to  the  party  inte- 
rested is  not  alone  sufficient.  Lord  GUenborough,  CJ. 
said  "  I  cannot  engender  or  imioculate  my  mind  with 
any  doubt  on  this  subject.  The  Sd  cluuse  of  55  Geo.  3> 
c.68,  specifically  combines  together  the  two  cases  of  roads 
stopped  up  by  order  of  magistrates,  and  by  virtue  of  a 
writ  of  ad  quod  damnum,  and  requires  in  botli  cases 
the  same  notices  to  be  given." 

The  said  Sessions. — In  the  above  case,  Lord  Ellen- 
borough,  C.  J.  said,  "  The  '  said  Quarter  Sessions,'  refer 
to  the  Quarter  Sessions,  meeting  at  a  particular  place, 
and  having  jurisdiction  within  thi:  limits  where  the  high- 
way stopped  up  may  happen  to  lie ;"  and  per  Bayley,  J. 
"  The  words  '  said  Segsiotix '  only  refer  to  the  Sessions 
for  the  county  in  which  the  road  stopped  up  is  situate." 


It  should  seem,  that  the  notices  required  by  the  3d 
section  of  the  above  Act,  cannot  apply  to  the  proceeding 
by  writ  of  ad  quod  damnum,  and  therefore  that  the  limi- 
tation of  time  within  which  any  appeal  may  be  lodged 
against  an  inquisition  under  that  proceeding,  remains  un- 
altered. Therefore,  the  appeal  must  be  made  at  the 
Sessions  next  after  the  inquisition  taken  and  entered  and 
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recorded  ( a  ).  And  where  an  appeal  was  delayed  until 
the  next  Sessions  after  the  mcloiare  made  by  virtue  <rf 
an  inquiaition  upon  writ  of  ad  quod  damnum,  it  was  con- 
sidered to  be  too  late  (b). 

After  the  change  of  the  road  is  accomplished,  under 
this  proceeding,  and  the  new  road  is  made  and  put  into 
proper  order,  the  parishioners  are  liable  to  its  repair,  aa 
they  previously  were  with  regard  to  the  old  way.  Bui  ii 
the  new  road  lie  in  another  parish  firom  that  in  whidi 
the  other  was  situate,  then  the  person  who  sued  out  tbei 
writ  must  keep  it  in  repair  (c). 


A  highway  may  be  changed  by  the  act  of  God.   There- 
fore, it  hath  been   holden,    that  if  a  water,  which  baa 
been  an  ancient  highway,  by  degrees  change  its  course* 
and  go  over  different  ground  from  that  whereon  it  used 
to  run,  yet  the  highway  ctHitinues  in  the  new  channel, 
the  same  manner  as  in  the  old(<J).  In  Com. Dig.  C/i«i 
(A.  1.)  it  is  said,  "A  navigable  river  is  in  the  nature 
H  highway,  and  if  the  water  alters  its  course,  the  way 
alters;   per  Thorp,   23  Ass.  93."      This  case   cited  by 
Comyn   is  mentioned  by  Holroyd,  J.  in  the  case  of  Ret 
V.  Mountague  {e),  where  it   is   thus   stated — "  et  Motof 
Thorpe,  J,  saith,  if  a  water  be  a  high  street,  which 
by  its  own  force  changes  its  course   upon  another  soilf 
yet  it  shall  have  there  the  same   high  street  as  it  had 
before  in  its    ancient  course,  so  that  the  lord  of  the  eoA 


(a)  Pruvided  there  be  laffi- 
cifBt  time  to  give  the  reqniiite 
noiicei— if  not,  then  &t  (be  sne- 
ceeJinK  Seuloni.  See  13  Oeo.  3. 
c.  78,  ■.  te. 

(fij    Rex   B.   The  Juilic«E    of 


Bucks,  1  M.  &  5.  S30. 

(c)  SeeSAU.  Tfie. 

(  d  }  See  Cro.  Car.  167.— t 
Abr,  390 ;  and  Hawk.  P.  C.  i 


(O* 


;.  &  c.  60*. 
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&taib  die  wtmtaunt^ — wUdi  k  not  wtenij 
of  Thorp,  J.  bot  he  states  it  to  have  been  so 
of  KdtiMgkuMm 


Bi  die  abote  Mentioned  case  of  Rex  ▼.  Mommi^gme,  it 
so  hdd  dnft  a  pobEc  right  of  navigation  in  a  river  or 
be  yTt™g"»*bp<l  by  natural  causes,  sodi  as 
of  the  sea,  or  an  accanmlation  of  mud,  &c. 
in  aliwinn  to  the  case  dien  before  the  Court,  Bayiey,  J. 
^  Most  probably  the  righu  of  the  pnMc,  if  they 
had  any,  arose  firom  the  flax  and  reflux  of  the  tides 
of  the  sea,  so  as  to  make  the  channel  navigaUe.  If  dien 
Ae  aea  retreated,  or  the  channel  sihed  up,  so  as  to  be 
no  longer  navigable,  why  should  not  the  pobfic  rights 
t  tfthey  arose  firom  natural  causes,  why  should 
Bstnral  causes  also  pot  an  end  to  diem?" 

SscnoN  IL 

Af  io  iie  Jhersum  amd  extmetiom  ^  UghwajfM  mader 

Ads  of  Pattuamemi. 

Bcades  the  methods  already  stated,  ways  are  some- 
limes  changed  or  stopped  up,  and  new  ones  created  by 
Turnpike  Acts,  Inclosure  Acts,  or  other  Acts  of  Parfia- 
ment,  containing  specific  enactments  for  such  purposes. 
Bnt  SDch  ways  may  or  may  not  be  public,  according  to 
Ak  provisions  of  the  particular  Acts.  And  it  has  been 
decided,  diat  where  a  road  was  set  out  by  commissioners 
an  Inclosure  Act  as  a  private  road,  for  the  use  of 
halntants  of  nine  parishes,  directing  the  inhabit- 
f  six  of  those  parishes  to  keep  it  in  repair,  die 
nnmber  of  persons  using  or  repairing  it  would  not  make 
it  a  public  way,  if  it  were  not  common  to  all  the 


882  THE    mVERSION    AMD    KXTINCTtON 

By  the  I6th  Section  it  is  further  enacted.  That  itpoa 
payment  or  tender  of  the  money  so  to  I)e  awarded  and 
assessed  to  the  person  or  persons,  bodies  politic  or  cor- 
porate entitled  to  receive  the  same,  or  leaving  it  in  the 
hands  of  the  clerk  of  the  peace  of  such  limit,  in  case 
such  person  or  persons,  bodies  politic  or  corporate  can- 
not be  found,  or  shall  refuse  to  accept  the  same,  for  the 
ase  of  the  owner  of,  or  others  interested  in  the  said 
ground,  the  interest  of  the  said  person  or  persons,  bo- 
dies politic  or  corporate  in  the  said  ground  shall  be  for 
ever  divested  out  of  them;  and  the  said  ground,  after 
such  agreement  or  verdict  as  aforesaid,  shall  be  esteemed 
and  taken  to  be  a  public  highway  to  all  intents  and  pur- 
poses whatsoever;  saving  nevertheless  to  the  owner  or 
owners  of  such  ground  all  mines,  minerals,  and  fossils 
lying  under  the  same,  which  can  or  may  be  got  without 
breaking  the  surface  of  the  said  highway ;  and  also  all 
timber  and  wood  growing  upon  such  ground,  to  be  falleo 
and  taken  by  such  owner  or  owners  witliin  one  month 
after  such  order  shall  have  been  made;  or  in  default 
thereof,  to  be  fallen  by  the  said  surveyor  or  surveyors 
within  the  respective  months  aforesaid  (a),  and  laid  upon 
the  land  adjoining  for  the  benefit  of  the  said  owner  or 
owners. — And  by  the  same  Section  it  is  further  provided, 
That  where  there  shall  not  appear  suihcient  money  in  the 
hands  of  the  surveyor  or  surveyors,  for  th  ■  purposes 
aforesaid,  then  the  said  two  justices,  in  case  of  agreement, 
or  the  said  Court  of  Quarter  Sessions,  after  such  verdict 
as  aforesaid,  shall  order  an  equal  assessment  to  be  made, 
levied,  and  collected  upon  all  and  every  the  occupiers  of 
lands,  tenements,  woods,  tithes,  and  hereditaments,  in  the 
respective  parishes,  townships,  or  places,  where  such  high- 
ways shall  lie,  and  direct  the  money  to  be  paid  to  the 
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fterson  or  persoru,  bodies  politic  or  corporate,  so  inte- 
Ksted,  in  such  manner  as  the  said  justices  or  Court  of 
Quarter  Sessions  respectively  ehall  direct  and  appoint; 
and  the  money  thereby  raised  shall  be  employed  and  ac- 
counted Tor  according  to  the  order  and  direction  of  the 
aiid  justices  or  Court  of  Quarter  Sessions  respectirely, 
for  and  towards  the  purchasing  the  land  to  enlarge  or 
(Bvert  the  said  highways,  and  for  the  making  the  said 
ditches  and  fences,  and  also  satisfaction  for  the  damage 
tnstained  therehy ;  and  the  said  assessment,  if  not  paid 
within  ten  days  after  demand,  shall,  by  order  of  the  said 
^slices  or  Court  of  Quarter  Sessions  respectively,  be  le- 
tied  by  the  said  surveyor  in  the  manner  hereinafter  men- 
tioned (a) :— Provided,  That  no  such  assessment  to  be 
•»de  in  any  one  year  shall  exceed  the  rate  of  sixjience  in 
Ihe  pound  of  the  yearly  value  of  the  lands,  tenements, 
woods,  tithes,  and  hereditaments  so  assessed. 

PtMcer  to  slop  up  unnecexxar^  hightcaya.  Notieea  to 
he  gi^en,  preriout  to  Ihe  direnioH  or  extinction  of  a  ftigh- 
mry. — The  19th  Section  enacts,  That  highways,  bridle- 
ways, and  footways,  may  be  diverted  by  the  justices  at 
jflteir  Special  Sessions,  with  the  consent  of  the  owner  of 
file  lands,  so  as  to  make  them  nearer  and  more  commo- 
dious to  the  public ;  and  provides  for  an  appeal  to  the 
Quarter  Sessions  by  the  persons  injured  by  any  such  pro- 
ceedings. But  this  part  of  the  Section  is  repealed  by  the 
Stat.  55  Geo.  S.  c.  68.  s.  I ,  which  recites,  that  it  is  ex- 
pedient, that  more  public  notice  should  he  given  of  any 
order  made,  or  proceeding  had  for  diverting,  turning. 
Stopping,  and  inclosing  any  highway,  bridleway,  or  foot- 
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way;  and  also  that  a.  greater  facility  of  appeal  to  thtf 
Quarter  Sessions,  against  such  order  or  proceeding,  should 
be  given  to  any  person  or  persons  who  may  think  them^ 
selves  aggrieved  thereby;  and  also  that  the  justices 
peace  should  have  power,  under  certain  regulations, 
stop  up  unnecessary  highways,  bridleways,  and  footwaysJ 

It  is  therefore  enacted  by  the  Sd  Section  of  this  Act^ 
That,  when  it  shall  appear,  upon  the  view  of  any  two  o* 
more  of  the  said  justices  of  the  peace,  that  any  public  high- 
way, or  public  bridleway  or  footway,  may  be  diverted, 
as  to  make  the  same  nearer  or  more  commodious  to  the 
public,  and  the  owner  or  owners  of  the  lands  and  groundi 
through  which  such  new>  highway,  bridleway,  or  footway,  so 
proposed  to  be  made,  shall  consent  thereto  by  writing  (aj 
under  his  or  their  hand  and  seal  or  hands  and  seals, 
shall  he  lawful,  by  order  of  such  justices  (6),    at  so 
Special  Sessions,  to  divert  and  turn  and  to  slop  up  sutJt 
footway,    and  to  divert,  turn,  stop  up,  and  inclose,  sejl 
and  dispose  of  such  old  liighway  or  bridleway,  and  tfi 
purchase   the   ground   and  soil   for  such  new   highway^ 
bridleway,  or  footway,  by  such  ways  and  means,  and  sub- 
ject to  such   exceptions  and  conditions  in  all  respects  ; 
in  the  said  recited  Act  (c)  mentioned  with  regard  to  higl 
ways  to  be  widened  or  diverted : — And  also  when  it  shi 
appear,  upon  the  view  of  any  two  or  more  of  the  s& 
justices  of  the  peace,  that  any  public  highway,  bridleway^ 
or  footway  is  unnecessary,  it  shall  be  lawful,  by  order 
such  justices,  or  any  two  of  them,  to  stop  up  and   to  sel(' 
and  dispose  of  such  unnecessary  highway,  bridleway, 
footway,  by  such  ways  and  means,  and  subject  to  s 


(a)   Ste  Form,    Appendix 

No.  XLVII. 

[  A  )   Sen  Fnrro,    AppendU 

No.  XLVllt 

to    13  Ceo.  S.    C.7B. 

or  hhwwatsw 

ekceptioiis  and  conditioiiB  in  aD  respects,  as  in  die  said 
tedted  Act  is  mentioned,  in  regard  to  highways  to  be 
widened  and  diverted ;  Excepi  that  the  money  to  arise 
from  such  sale^  where  by  the  said  Act  it  would  be  appli- 
cable to  the  purchase  of  the  ground  and  soil  of  the  new 
U^ways  or  bridleways  therein  mentioned,  shaD  be  paid 
to  the  surveyor  or  surveyors,  and  be  applied  towards  the 
general  repairs  of  the  highways  and  bridleways  of  the 
parish,  township,  or  place  within  which  the  said  highway^ 
bridleway,  or  footway  so  stopped  up  shaD  be  situate : — 
i^rovidedj  That  in  the  several  cases  before  mentioned,  a 
notice  in  the  form  or  to  the  effect  of  Schedule  A.  to  this 
Act  annexed  (a)  shall  be  affixed  in  legible  characters  at 
die  place  and  by  the  side  of  the  said  highway,  bridleway, 
(fst  fix>tway  from  whence  the  same  is  directed  to  be  turned) 
diverted^  or  stopped  up,  and  also  inserted  in  one  or  more 
newspaper  or  newspapers  published  or  generally  circu** 
lated  in  the  county  where  the  parish,  township,  or  place 
in  which  the  highway,  bridleway,  or  footway  so  ordered 
to  be  diverted  and  turned  or  stopped  up  (as  the  case  may 
be)  shall  lie  (or,  in  case  no  such  newspaper  shall  be  so 
published  or  circulated  in  such  county,  then  in  any  news- 
paper or  newspapers  published  or  circulated  in  the  nearest 
adjoining  county)  for  three  successive  weeks  after  the 
making  of  such  order;  and  a  like  notice  shall  be  affixed  to 
the  door  of  the  church  or  chapel  of  every  parish,  town- 
ship, or  place,  in  which  such  highway,  bridleway,  or  foot- 
way, so  ordered  to  be  diverted,  turned,  or  stopped  up, 
or  any  part  thereof,  shall  lie,  on  three  successive  Sundays 
subsequent  to  the  making  of  such  order : — And  the  said 
several  notices  having  been  so  published,  the  said  order 
shall,    at  the   Quarter   Sessions   which  shall  be  holden 

(a)  See  Form,  Appendix,  No.  XLIX. 
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witbia  tlie  limit  where  tlie  highway,  bridleway,  or  foolH 
way,  so  diverted  and  turned,  or  stopped  up,  shall  lie,  next 
after  the  expiratioo  of  four  weeks  from  the  first  day  at 
which  such  notices  shall  have  been  published  as  aforesa 
be  returned  to  the  clerk  of  the  peace  Id  open  Com 
and  lodged  with  him ;  and  the  said  order  shall,  at  su4 
Quarter  Sessions,  be  confirmed,  and  by  the  clerk  of  li 
peace  enrolled  amongst  the  records  of  the  said  Court  f 
Quarter  Sessions. 

Appeal  to  the  Quarter  Sestions. — And  the  3d  Secti 
provides,  That  where  any  such  highway,  bridleway, 
footway  shall  be  so  ordered  to  be  stopped  up  or  inclosedj 
and  such  new  highway,  bridleway,  or  footway  set  out  a 
appropriated  in  lieu  thereof  as  aforesaid ;  or  where  i 
unnecessary  highway,  bridleway,  or  footway  shall   be 
ordered  to  be  stopped  up  as  aforesaid,  it  shall  be  law 
for  any  jierson  or  persons  injured  or  aggrieved  by  any 
order  or  proceeding,  or  by  the  inclosurc  of  any  road 
highway  by  virtue  of  any  inquisition  taken  upon  any  « 
of  ad  quod  damnum,  to  make  his  or  their  complaint  tbej 
of  by  appeal  to  the  justices  of  peace  at  the  said  Quad 
Sessions,  upon  giving  ten  days'  notice  in  writing  of 
appeal  to   the  surveyor  of  the  highways  of  the  parii 
township,  or  place  wherein  such  highway,  bridleway, 
footway  shall  be  situated,  and  also  affixing  such  not 
to  the  door  of  the  church  or  chapel  of  such  parish,  ton 
ship,  or  place :  and  the  said  Court  of  Quarter  SessioiM; 
hereby  authorized  and  empowered  to   hear   and 
determine  such  appeal. 

If  the  order  i$  confirmed,  the  old  Highway  thaU  i 
stopped  up,  and  sold. — And  by  Section  4,  It  is  enactfl) 
That  if  no  such  appeal  be  made,  or  being  made,  eat 
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order  and  proceedings  shall  be  confirmed  by  the  said  Court, 
the  said  inclosures  may  be  made  and  the  said  ways  stopped ; 
and  the  proceedings  thereupon  shall  be  binding  and  con- 
clusive to  all  persons  vhomsoever ;  and  the  new  highways, 
bridleways,  and  footways,  so  to  be  appropriated  and  set 
out,  shall  be  and  for  ever  after  continue  a  public  high- 
way) bridleway,  or  footway,  to  all  intents  and  purposes 
whatsoever ;  but  no  incloeures  of  such  old  highways,  bridle- 
ways, or  footways,  (except  in  the  case  of  stopping  up 
such  useless  highways,  bridleways,  or  footways  as  herein- 
before is  mentioned,)  shall  be  made,  untU  such  new  high- 
way, bridleway,  or  footway  shall  be  completed  and  put 
into  good  condition  and  i-epair,  and  so  certified  by  two 
justices  of  the  peace  upon  view  thereof;  which  certificate 
shall  be  returned  to  the  clerk  of  the  peace,  and  by  him 
enrolled  amongst  the  records  of  the  Court  of  Quarter  Ses* 
qions  next  after  such  order  as  aforesaid  shall  have  been 
coafinaed  or  enrolled,  pursuant  to  the  directions  herein- 
before contained  : — But  from  and  after  the  enrohnent  of 
such  order  and  certificate,  such  old  highway,  bridleway, 
or  footway  shall  be  stopped  up,  and  the  soil  of  such  old 
highway  or  bridleway  sold  in  the  manner,  and  subject  to 
the  reservations  and  restrictions  in  the  said  recited  Act 
mentioned,  with  respect  to  highways  to  be  diverted  by 
iue  of  the  said  Act  ( a ). 


Oidlugimaylo  be  soU.—By  Slat.  13  Geo.  S.  c.78.  s.  17, 
When  any  such  new  highways  shall  be  made  as  aforesaid, 
the  old  highway  shall  be  stopped  up,  and  the  land  and  soil 
if  shall  be  sold  (&)  by  the  said  surveyor,  with  the 


^^jhereoj 


(b)  The  SIh  Section  provides,        isg  of  IJicAcl. 
Ibat  Uiii  Act  <li«U  nol   annul  or  (b)  9ee  the  otnerntians  upon 

■iTtct  any   order   or   proceeding,        this  direclion  to  sfll,  aiilt,  p.  ■i'i, 
>rhad  previoaa  lo  the  pass-        et  leq. 
BBS 
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approbation  of  tlie  said  justices  («i),  to  some  penon  a 
persons  whose  lands  adjoin  thereto,  if  he,  she,  or  the^ 
shall  be  willing  to  purchase  the  same ;  if  not,  to  i 
other  person  or  persons  for  the  full  value  thereof: — Bnf 
if  auch  old  road  shall  lead  to  any  lands,  house,  or  placdj 
wliich  cannot,  in  the  opinion  of  such  justices  rcspectiveljj 
be  accommodated  with  a  convenient  way  and  passage  (raid. 
such  new  highway,  which  they  are  hereby  authorized  t 
order  and  lay  out,  if  they  find  it  necessary,  then  and  i 
such  case,  the  old  highway  shall  only  be  sold,  subject  t 
the  right  of  way  and  passage  to  such  lands,  house, 
place  respectively,  according  to  the  ancient  usage  in  thiC 
respect: — And  the  money  arising  from  such  sale,  in  eithetf 
of  the  said  cases,  shall  be  applied  towards  the  purchaatf 
ftf  the  land  where  auch  new  highway  shall  be  made  > 
And  npon  payment  or  tender  of  the  money  so  to  be  agreed 
for  as  aforesaid,  and  upon  a  certificate  (£ )  being  signed 
by  the  said  two  justices,  or  by  the  chairman  of  the  e 
Court  of  Quarter  Sessions,  in  case  the  same  shall  be  d»'' 
termined  there,  describing  the  lands  so  sold,  and  exprvsM 
ing  the  sum  so  agreed  for,  and  directing  to  whom  tb* 
same  shall  be  paid,  and  upon  the  purchaser's  taking  m 
receipt  ( c)  for  such  purchase-money  from  the  person  e 
titled  to  receive  the  same,  by  an  indorsement  on  the  badC 
of  such  certificate,  the  soil  of  such  old  highway  shftB' 
become  vested  in  such  purchaser  and  liis  heirs : — But  aO 
mines,  minerals,  and  fossils  lying  under  the  same,  shaO 
continue  to  be  the  property  of  the  person  or  persons  wh»' 
would  from  time  to  time  have  been  entitled  to  the  sai 
if  such  old  h^bway  had  continued  there. 


(a)SecFonri,  Appendix,  No.  XLIV. 
(61  See  Form,  Apprndlx,  No.  XLV, 
(t)  Sec  Form,  Appendix,  No.  XLTI. 
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Asi^ihe  mie  rf  cmmmm  lamd,  by  ike  tide  of  higk- 
wmf$;  or  cf  the  Ughmfag,  wiem  iraversmg  uminelowed 
kmi—Bj  SiaL  13  Geo.  3.  c.  78.  s.  20,  It  is  jHroYided* 
Tbtt  no  fffi— nnn  hnd  lying  between  the  fences  of  any 
old  Uj^way,  to  be  stopped  op  or  inclosed  by  virtue  of 
ikm  Aetp  shall  be  inclosed;  and  where  the  land  lying 
hstwceu  the  fiences  of  such  highway,  not  being  conunon 
kMi,  shaH,  upon  a  m§edimm,  exceed  30  fiset  in  breadth, 
sad  not  extend  to  50  feet  in  breadth,  the  same  shall 
apt  be  stopped  up  or  inclosed,  until  satisfiMrtion  shall 
be  asade  to  the  owner  of  sach  land  for  so  much  thereof 
in  sbaD  exceed  the   said  breadth  of  30  feet;    and  if 
tta  parties  cannot  agree  in  the   satis&ction  so  to  be 
mpde,  the  same  shall  be  adjusted  by  the  said  justicest 
or  Ae  pxry,  if  a  jury  shall  be  impannelled ;  and  if  the 
Isnd  between  the  £ences  inclosing  such  highways,  not 
being  common  land,  diall  exceed  50  feet  in  breadth  upoi;t 
a  w§ediuM,  or  if  the  said  old  road,  so  to  be  diverted  or 
tmned,  shaD  lie  through  the  open  field  or  ground  be- 
loDgipg  to  any  particular  person  or  persons,  such  person 
or  persons  and  also  the  person  or  persons  entitled  to  the 
knd  between  the  fences  on  the  side  of  such  highway, 
ikall  respectively  hold  and  enjoy  the  land  and  soil  of  such 
old  highway,  and  pay  to  the  surveyor  for  the  use  of  the 
highways,  so  much  money  as  shall  be  agreed  upon  be- 
tween the  parties ;  or  if  they  cannot  agree,  so  much  as 
diaU  be  deemed  and  adjudged  by  the  said  justices,  or 
jury,  if  such  jury  shall  be  impannelled  as  aforesaid,  to  be 
adequate  to  the  purchase  of  it,  estimating  such  highway 
at  30  feet  in  breadth  upon  an  average. 

As  to  the  sale  of  footways. — And  by  Sect.  21,  ^Vhere 
any  footway  shall  be  diverted  by  virtue  of  this  Act  through 
the  land  belonging  to  the  same  person  who  owned  the 
land  through  which  such  old  footway  lay,  the  same  shall 
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be  adjudged  and  deemed  an  exchange  onlf,  and  no  I 
satisfaction  or  compensation  shall  be  made,  unlet 
the  land  to  be  used  for  such  new  footway  shall  be  i 
greater  length  and  of  greater  value  than  the  land  use 
for  such  old  footway : — And  where  the  said  footway  ehi 
not  be  turned  througli  the  lands  belonging  to  the  sam 
person,  the  damage  occasioned  by  such  old  footway  W 
the  lands  through  which  it  lay,  if  the  parties  interested 
shall  not  agree  in  adjusting  the  same,  shall  be  adjudged 
by  two  indifferent  persons,  the  one  to  be  named  by  t 
owner  of  the  land  and  the  other  by  the  said  two  juatice<| 
and  if  the  persons  so  to  be  nominated  cannot  agree  thereii^ 
they  shall  choose  some  tliird  person  to  adjudge  the  sam^* 
whose  determination  shall  be  final ;  and  the  money  aF 
which  such  damages  shall  be  so  assessed,  shall  be  applie 
in  making  satisfaction  to  the  owner  or  owners  of  the  1 
through  which  such  new  footway  shall  be  made. 


Such  are  the  provisions  which  are  now  in  force  1 
regulating  the  alteration  of  public  ways.  And  it  is  to 
observed,  that  although  more  extensive  powers  are 
ferred  upon  the  justices  by  the  last  Statute,  than  tboi 
which  they  enjoyed  under  the  former  Act ;  yet,  by  wi 
of  compensation  to  the  public,  greater  notoriety  is  T 
quired  to  be  given  to  their  proceedings. 


Under  the  provisions  of  Slol.  ISGeo.  3.  c.  78,  thel 
existed  no  power  to  discontinue  any  unnecessary  highwaj 
without  first  assigning  some  new  road  in  lieu  thei 
For  though  by  the  23d  section  of  that  Act  it  is  declare^ 
"  that  it  shall  be  lawful  for  such  justices  to  order  sut 
highway  or  highways  which  shall  appear  to  them  ui 
necessary,  to  he  stopped  up  and  the  soil  thereof  sold  f 
yet  this  is  ordered  to  be  done  "  in  such  manner  and  sub 
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jed  to  such  featrictioiis,  and  such  right  of  app^l  to  the 
party  or  pardes  aggrieved  thereby,  as  are  thereinbefore 
impeetiwelj  directed  and  given  concerning  the  highways 
to  be  stopfped  up  or  inclosed."  And,  accordingly,  it  was 
held  in  the  case  of  Page  v.  Howard  (a),  that  this  is  not 
a  general  power,  but  tied  up  to  a  particular  case.  The 
to  shut  up  roads  is  given,  only  where  there  is  a 
road  to  be  set  out.  This  shews  it  was  meant  to  be 
mm  entire  act  of  the  magistrates ;  that  the  two  clauses 
(ti»  I9th  and  SSd  sections)  make  but  one  provision,  and 
ttait  the  powers  under  them  were  to  make  but  one  trans- 


UpoB  the  19th  SeeHom  of  the  Siai.  IS  Geo.  3.  c  78, 
il^kafe  been  decided  that  a  new  highway  must  be  set  out, 
kt^Mre  the  old  one  can  be  stopped  up.  The  fieu^ts  of  this 
case  (  6 )  were  as  follows : — ^The  justices  had  made  the 
necessary  orders  for  the  stopping  up  of  the  highway  in 
ifastion,  and  the  same  were  duly  enrolled :  but  they  had 
sabatituted  as  a  new  highway,  a  lane  previously  eidsting, 
wnd  which  they  had  enlarged  and  made  more  commodious 
i&t  the  public,  by  adding  to  it  along  one  side  of  the  way ; 
Isjtt  the  boundary  of  the  lane  on  the  other  side  continued 
Ae  same  as  it  had  formerly  been.  An  appeal  against  the 
owder  was  made  to  the  justices  at  their  Quarter  Sessions, 
wlio,  however,  confirmed  it.  The  case  was  then  brought 
befiMPe  the  Court  of  King's  Bench ;  where  Lord  EQen- 
botmigb,  C.  J.  in  delivering  the  judgment  of  the  Court 
against  the  order,  observed,  **  This  is  a  question  of  juris- 
diction.  The  magistrates  have  only  jurisdiction  conferred 
OB  them  in  a  given  case ;  they  may  divert  an  old  road,  so 
as  to  make  it  nearer  or  more  commodious  to  the  public ; 


(  «  )  Cald.  998.  (  b  )  Welch  v.  Nash,  8  East,  394. 
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that  is,  by  making  a  new  road.     Tbe  whole  section  con- 
tempIatCB  that  a  new  highway  is  to  be  made  ld  lieu  of  the 
old  one,  which  is  to  be  stopped  up  ;  and  the  magistrate* 
can  only  order  the  old  higliway  to  be  stopped  up  on  cob* 
dition  that  a.  new  highway  has  been  made  and  put  in 
proper  state.     But  what  diverting  or  turning  of  the  ol 
road  has  there  been  in  this  casei'  or  what  new  highway 
has  been  given  in  lieu  of  the   old  one  which  hi 
stopped  up  ?    The  facts  are  simply  these ;  the  magistrati 
have  extinguished  and  stopped  up  one  old  road,  and  hai 
enlarged  another  in  different  parts  of  it ;  but  the  iei 
a  quo  and  att  quern  and  the  direction  of  it  remain 
same  as  before.     Increasing  the  width  of  one  old  highway 
is  neither  diverting  another  old  highway,  nor  making  a 
new  one ;  and  the  justices  cannot  make  facts  by  their  di 
termination,  in  order  to  give  to  themselves  JurisdicUoi 
contrary  to  the  truth  of  the  case," 

But  it  is  not  necessary  that  the  way,  substituted  for  tfa 
one  which  is  stopped  up,  should  be  eiilireli/  new;  fori 
part  of  it  be  new,  leading  into  another  old  highway,  tei 
minating  in  the  same  place  to  which  the  discontinue 
highway  used  to  go,  this  is  a.  sufGcicntly  new  highway  t 
satisfy  the  provisions  of  the  Act.  Such  was  the  decisio 
in  the  case  of  De  Potithieu  v.  Petmyfeather  (a),  where  th 
justices  had  ordered  an  old  highway  to  be  stopped  up,  an 
had  substituted  for  it  a  new  footway  leading  to  anothe 
old  highway  :  and  it  was  decided,  that  the  justices  h« 
complied  with  the  directions  of  the  Act.  Gibbs,  C.  J. 
remarking,  "  That  if  the  public  be  carried  to  the  point 
destination  partly  by  a  new  road  and  partly  by  an  old 
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the  meaning  of  the  Act  has  been  complied  with,  and  the 
magistrates  were  justified  in  shutting  up  the  old  way.** 

It  may  be  remarked,  that  although  under  the  Statute 
55  Geo.  3.  c.  68,  the  justices  are  authorized  to  stop  up 
tnmecessary  highways ;  yet  if  the  order  be  for  merely 
diverting  a  highway,  it  should  seem,  that  they  are  still 
bound  by  the  same  restriction,  as  to  the  substitution  of 
a  new  highway,  as  under  the  Stat.  13  Geo.  3.  c.  78,  has 
been  deemed  necessary  in  the  above  cases.  For  a  high* 
wmy  that  is  to  be  diverted,  appears  upon  the  face  of  the 
proceeding  not  to  be  unnecessary. 

It  is  decided,  relative  to  that  branch  of  the  19th  sec« 
tion  of  13  Greo.  3.  c.  78,  which  directs,  that  where  any 
highway  hath  been  diverted  and  turned  above  twelve 
months,  either  from  necessity  or  from  other  cause,  and 
acquiesced  in,  every  such  highway  '^  shall  from  henceforth 
be  tfie  public  highway  to  aU  intents  and  purposes  what* 
aoever  ;*'  that  this  clause  is  retrospective  only ;  nor  is  its 
operation  extended  by  section  7,  of  the  55  Geo.  3.  c.  68^ 
which  incorporates  all  the  clauses  and  provisions  of  the 
former  Act  (a). 

As  to  the  consent  of  the  owner. — ^The  Legislature,  we 
have  seen  (6),  has  provided,  that  the  consent  of  the 
owner  shall  be  obtained,  to  allow  the  new  highway  to  pass 
through  his  property;  without  which  consent  the  alteration 
eannot  be  made.  Upon  this  clause  it  has  been  decided, 
in  the  case  of  Rex  v.  Kirk  ( c ),  that  the  proper  person 


(  «  )  See  Waite  v.  Smith,  8  T.R.  ( ^  )  By  stat.  5b  Geo.  3.  c.  68» 

153.  B.  2,  ante,  p.  384. 

(c)  1  B.  &C.  ». 
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to  give  sucb  consent,  is  tbe  owner  of  the  land  at  the  time 
when  the  order  for  eliverling  the  teay  is  made  by  the 
justices.  In  this  case  tbe  justices,  by  their  order,  recited 
that  they  bad  found  upon  view  that  a  certain  part  of 
highway,  therein  particularly  described  by  reference  to  k' 
plan  annexed  to  the  order,  might  be  diverted  and  tumedi 
so  as  to  make  the  same  nearer  and  more  commodious  ta 
the  public ;  and  that  they  had  viewed  a  course  in  UeS 
thereof,  tlierein  also  particularly  described  by  reference 
to  the  same  plan,  part  of  which  new  road  was  to  paai 
through  the  lands  and  grounds  of  tbe  late  ThooiM' 
Jones,  Esq.  The  order  then  stated,  that  they  had  re* 
ceived  evidence  of  the  consent  uf  the  said  Thomas  Jones 
in  his  life-time,  to  the  said  part  of  the  new  road  b^ng 
made  and  continued  through  his  lands,  by  writing  under 
bis  hand  and  seal ;  and  directed  the  ruad  to  be  diverted 
and  turned  accordingly.  When  tbe  case  came  before  th* 
Court  of  King's  Bench,  Abbott,  C.J.  in  delivering  jud^ 
ment,  said,  "  I  am  of  opinion  this  order  must  be  quasfaedi 
It  seems  to  me  that  the  proper  construction  of  the  Statuta' 
will  be,  to  hold  that  there  must  be  the  consent  of  the' 
person,  who  is  the  owner  of  the  estate  at  the  time  whea 
the  order  is  made.  Now  here  it  does  not  appear  upon 
the  face  of  the  order,  that  the  person  whose  consent 
obtained,  was  alive  either  at  the  time  when  the  order 
made,  or  at  any  time  after  the  proceedings  had  com* 
menced ;  for  it  is  not  stated  whether  the  consent  wot 
given  before  or  after  the  justices  bad  made  their  view," 
"  Our  present  decision,"  he  added,  "  will  not  affect  the 
question,  whether  the  owner  uf  an  estate  may  revoke  ■ 
consent  given  by  a  former  owner  who  was  alive  and  con- 
senting at  the  time  the  order  was  made ;  we  only  decide, 
that  it  must  appear  on  the  face  of  the  order,  that  the 
consent  of  tbe  person,  who  is  owner  at  the  time  when 
the  order  is  made,  ha^  been  obtained." 
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And  the  consent  of  the  owner  must  be  given  under  his 
n  Aand  and  seal.  See  the  case  of  Rex  v.  T/ie  Juslicew 
r6f  Kent  {a),  where  it  vas  held,  that  an  assent  to  the 
turning  of  the  road,  given  under  the  hand  and  seal  of  an 
agent  of  the  party  over  whose  ground  the  new  road  waa 
proposed  to  be  made,  was  insufficient.  It  should  have 
appeared  on  the  face  of  the  order,  tliat  a  valid  assent 
was  given  under  the  hand  and  seal  of  the  party  hioiBetf. 

The  order  must  be  made  al  some  Special  Sessions. — 
It  is  espressly  enacted  by  both  the  Acts  of  Parliament, 
that  the  order  for  diverting  and  turning  a  highway  must 
be  made  by  the  justices  at  some  Special  Sessions.  And 
by  the  2d  section  of  65  Geo.  3.  c,  68,  power  is  given  "  to 
the  said  justices"  to  stop  up  unnecessary  highways.  Upon 
this  clause,  it  has  been  decided,  that  by  the  "  said  jus- 
tices" the  Legislature  clearly  means  justices  assembled  at 
■ome  Special  Sessions;  and  that  the  fact  must  appear 
upon  the  face  of  the  order.  And  if  such  a  coarse  is  not 
pursued,  the  Court  of  Quarter  Sessions  is  authorized  and 
BoitJid  to  refuse  a  confirmation  of  the  order,  although  no 
ippeal  be  made  to  them  (b). 


I  shall  proceed  to  consider  the  nature  of  the  Special 
iesaions,  required  by  the  Act,  and  how  it  is  to  be  con- 
I  Tened. 

By  Section  61,  of  Statute  13  Geo.  3.  c.  78  (c),  it  is 
enacted,  That  it  shall  be  lawful  fur  any  two  or  more 
juB^ces  within  their  respective  limits,  to  hold  any  Special 
Sessions  for  executing  the  purposes  of  the  Act ;  and  to 


■     Sessions 


(n)  J  B.iC.  6M. 
(b)  Rexc.Sbepparcl, 

(t)  See  note,  p.  178. 
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adjouni  tlie  same  as  they  shall  think  fit,  causing  noHcet 
to  be  given  of  the  time  and  place  of  holding  such  Special 
Sessions  and  of  the  adjournments  thereof,  to  the  several 
justices  acting  and   redding  within  such  limits,  by  i 
high  constable,  or  other  proper  oEBcer  within  the  same.-, 


Upon  this  clause  it  has  been  decided,  in  the 
Rex  V.  The  Justices  of  Surrey  {a),  that  the  notices 
holding  a  Special  Sessions  under  this  Act,  must  be  giti 
to  the  justices  of  the  peace  acting  within  the  district 
the  high  constable  of  the  hundred.  The  words 
proper  officer"  being  held  to  mean  an  officer  of  a  coi 
ration  analogous  to  a  high  constable  of  a  hundred 
to  meet  the  case  provided  for  by  the  6^d  section  of  tbi9 
Act,  which  gives  to  justices  in  corporations,  as  well 
justices  in  counties,  power  to  actwitliin  the  limits  of  tfa 
respective  jurisdictions.  In  the  present  instance,  I 
notices  were  served  by  the  clerk  of  the  magistrates,  a 
not  by  the  Iiigh  constable.  The  Coiu't  observed,  "  Tl 
the  enactment,  as  to  the  mode  of  convening  the  S] 
Sessions,  is  nut  to  be  considered  mere  matter  of  Ibi 
It  is  obvious  that  the  Legislature  intended  that  all  I 
justices  acting  within  the  district  should  have  an  opp 
tuuity  of  being  present,  to  consider  the  propriety 
making  the  order.  That  object  will  be  beat  obtained 
having  the  notices  of  holding  the  Sessions  served  up 
tiie  different  magistrates  by  that  officer,  whose  duty  it 
to  CKecute  lie  orders  of  the  magistrates,  and  who  ii 
to  punishment,  if  he  neglects  his  duty.  The  clerk  to 
magistrates  might  be  dismissed  from  his  office,  if  ll 
neglected  to  obey  the  orders  of  the  magistrates  j  but, 
does  not  follow,  that  he  would  therefore  be  baUe' 
punishment." 

(«)51J.&C.241. 
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Where  in  a  stiH  later  case  (a ),  the  Hotid^  of  holding 
die  Spedal  Sessions  were  signed  by  the  chief  constables 
of  the  hundred,  but  were  served  upon  the  justices  by  one 
of  the  clerks  to  the  magistrates;  and  at  such  Special  Ses- 
sions the  order  iA  question  was  made:  it  was  contended 
upon  the  said  case  of  Rex  y.  The  Justices  of  Surrey,  that 
the  order  was  inyalid,  as,  though  the  notices  were  signed 
by  the  chief  conBtables,  yet  they  were  given  to  or  served 
upcm  the  magistrates  by  one  of  their  clerks.  Sedper  Cur. 
**  The  notices  ki  this  case  having  been  signed  by  the  chief 
eonstablesy  and  by  their  authority  served  upon  the  jus- 
ticee,  were  given  by  the  chief  constables  within  the  meaa^ 
ing  of  the  Statute." 

It  is  decided  by  the  case  of  Hex  v*  The  Justices  of 
Wareesiershire {b),  that  the  provisions  of  the  above  see* 
tioB  apply  to  proceedings  by  order  of  two  justices  under 
Siai.  55  Greo.  S.  c.  68.  s.  2;  and  that  the  notice  must  be 
g^n  a  reasonable  length  of  time  previous  to  the  sitting' 
of  tlie  Special  Sessions.  Here  the  order  had  been  made 
by  the  justices  at  a  Special  Sessions,  holden  on  Tuesday 
the  15th  September,  the  precept  for  which  had  been 
isBiied  by  them  to  the  high  constable  on  the  Saturday  pre- 
ceding, and  the  notices  of  which  were  given  by  the  con* 
stable  to  the  justices  acting  for  and  residing  within  the 
diviAon  in  which  the  footway  was  situate,  only  on  the 
pieoediiig  Monday.  After  the  order  was  made  the  several 
Dolaees  prescribed  by  the  Stai.  55  Geo.  S^  c.  68.  s.  2.  were 
duly  given;  and  at  the  subsequent  Quarter  Sessions  the 
order  was  returned  to  the  clerk  of  the  peace  in  openr 
Court,  and  application  made  that  it  might  be  confirmeii^ 
and  enrolled,  there  being  no  appeal  against  it;  but  the 


(a)    Rex  V.  The  Justices  of  Suffolk^  6  B.  &  C.  110^ 
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ScsBions  refused  to  grant  the  motion,  on  the  ground  that    l 
sufficient  notice  of  the  time  and  place  of  holding  the  Spe- 
cial Sessions  had  not  been  given  to  the  justices  of  the 
limits  within  which  the  footway  was  situate.     An  applica- 
tion was  thereupon  made  to  the  Court  of  King's  Bench 
for  a  mandamus  to  the  justices  of  the  county  of  Worcester, 
commanding  them  to  confirm  the  order  made  by  the  two 
justices,  and  a  rule  nisi  to  that  effect  was  obtiuned,  but 
was  afterwards  discharged  with  costs,  the  Court  consider- 
ing tliat  there  was  a  discretion  vested  in  the  Court  of  Quar- 
ter Sessions  relative  to  the  confirming  the  orders  of  the 
justices;  and  that  such  orders  ought  not  to  be  confirmed, 
unless  they  were  throughout  conformable  to  the  directions 
of  the  several  Acts  of  Parliament.     And  that  the  notice    . 
of  the  Special  Sessions  of  only  one  day,  which  had  been  ■ 
given  in  this  case  to  the  justices  acting  and  residing  withia  M 
the  limit  within  which  the  road  in  question  was  situate, 
was  not  a  reasonable  and  sufficient  notice,  upon  tlie  proper 
construction  of  the  Acts.     Though  the  Court  would  not 
decide  what  length  of  notice  ought  to  be  given  in  sudh 


In  one  case,  however,  where  tlie  Court  of  Quarter  Set 
sions  confirmed  an  order  of  two  justices  for  stopping  I 
a  highway,  without  proof  that  the  order  was  previoiu 
made  at  a  Special  Sessions,  and  an  application  was  t 
to  the  Court  of  King's  Bencli  for  a  tnandamus  to  ( 
continuances;  the  Court  would  not  interfere,  stating  their 
reason  to  he,  that  the  Sessions  had  already  decided  upon 
a  point  peculiarly  within  their  jurisdiction.  I  allude  to  tfae 
case  of  Rex  v.  The  Justices  of  ■■       (a).     Campbi 
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enter  ccmtimiaiices  on  an  appeal  against  an  order  made  by 
two  jnstices  for  stopping  up  a  highway.  The  appeal  came 
on  to  be  heard  at  the  last  Quarter  Sessions,  when  the 
order  was  confirmed.  It  appeared,  however,  that  there 
was  some  irregularity  in  this  proceeding,  inasmuch  as  the 
Older  could  not  be  confirmed,  unless  upon  proof,  that  the 
order  lor  stopping  up  the  highway  was  made  at  a  Special 
Sesaioiis.  This  was  necessary  according  to  the  authority 
of  a  case  decided  the  preceding  Michaelmas  Term,  where 
there  was  no  such  evidence ;  but  on  the  contrary,  it  ap- 
peared that  the  order  for  shutting  up  the  highway  was 
not  made  at  a  Special  Sessions.  Per  Curiam.  The  Ses- 
dons  appear  to  have  decided  that  point,  and  we  cannot 
mterfere  where  the  Court  of  Quarter  Sessions  have  de- 
dded  a  point  peculiarly  under  their  cognizance*  The 
Role  was  therefore  refiised. 

jts  to  ike  notices  to  be  given  after  the  order  is  made* 
I  shall  proceed  to  observe  upon  the  notices  which  are 
required  by  the  Stai.  55  Geo.  3.  c.  69.  to  be  given  before 
the  order  by  the  two  justices  can  be  confirmed  by  the 
Court  of  Quarter  Sessions.  These  are  of  three  kinds, 
and  are  very  well  described  and  their  distinctions  clearly 
marked  by  Lord  C.  J.  Abbott,  when  giving  judgment  in 
the  case  of  Rex  v.  T/te  Justices  of  Kent  (a).  His  Lord- 
ship observes,  referring  to  the  said  Act,  "  By  the  £d 
Section  notice  is  required  to  be  given  in  three  modes: 
by  aflixing  it  by  the  side  of  the  road ;  by  advertisement 
in  a  newspaper ;  and  by  aflSxing  it  to  the  church  door. 
It  then  proceeds  '  And  the  said  several  notices  having 
been  so  published,  the  said  order  shall,  at  the  Quarter 
Sesnons  which  shall  be  holden  within  the  limit  where  the 
highway,  bridleway,  or  footway,  so  diverted  and  turned  or 

(a)  1  B.  &  C,6it. 


400 


THE    DIVERSION    AND    EXTINCTION 


Stopped  Up  shall  lie,  next  after  the  expiration  o^foH^ 
weeks  from  the  first  day  on  which  such  notice  shall  hai 
been  published,  be  returned  to  (lie  clerk  of  the  peace,  &^ 
and  shall  at  such  Quarter  Sessions  be  confinned,  and  bj 
the  clerk  of  the  peace  enrolled  amongst  the  records  ( 
the  Court  of  Quarter  Sessions,' — The  notice  cannot  I 
considered  as  given  until  it  has  been  published  once  a 
each  of  the  modes  required  by  the  Act.  The  computation 
must  therefore  be  made  from  the  first  day  on  which  thai 
description  of  notice  shall  be  given,  which  ia  last  pub^ 
lished.  It  is  of  great  importance  that  these  notices  shoul 
be  correct;  for,  by  the  Sd  Section,  an  appeal  is  given  ttf 
the  same  Sessions  at  wliich  the  enrolment  is  to  be  made."* 

At  to  the  certificate  of  the  justices. — We  have  seen(a 
that  by  the  Ith  Section  of  Stat.  55  Geo.  3.  c.  68,  it 
enacted,  That  no  old  highway  shall  be  inclosed  until  tl 
new  one  shall  be  completed  and  put  into  good  conditii 
and  repair,  and  so  certified  by  two  justices  of  the  peac 
upon  view  thereof;  which  certificate  shall  be  returned  tt 
the  clerk  of  the  peace,  and  by  him  enrolled,  A  dauBl 
similar  to  the  above  is  contained  in  the  Act  of  13  Geo.  3 
c.  78,  upon  which  a  question  arose,  in  the  case  of  J 
Ponthieu  v.  Pennyfeather  (i),  as  to  what  is  to  be  < 
dered  a  sufiicient  certificate  by  the  justices.  There,  afb 
the  order  for  diverting  the  highway,  three  of  ihe  justicf 
by  whom  it  was  made,  signed  another  order,  by  whicb 
after  reciting  thai  they  were  salixfied  that  Ihe  new  a 
was  properly  made  and  Jit  for  the  reception  of  Irafctiert 
it  was  ordered  that  the  old  way  should  be  stopped  up  at 
sold.  It  was  objected  that  this  recital  was  not  a  val 
certificate  within  the  meaning  of  the  Act.    But  tbe  Com 


(tl)  i>Tamit.  i3S1,— I  Marsb.961,  5. 


op  HiQimArs. 


''W-niled  the  objection,  saying  there  was  a  certificate 
"y  two  magiatrates  that  the  new  road  was  made  perfect 
before  the  old  road  was  stopped. 


r 


At  to  the  enrolment  of  the  proceedingt. — In  the  above 
case  of  De  Ponthieu  v.  Pennt^'eather,  the  orders  and  pro- 
ceedings had  been  returned  to  the  clerk  of  the  peace,  and 
were  not  entered  or  transcribed  upon  any  roll  (no  records 
of  that  Court  of  Quarter  Sessions  being  so  enrolled),  but 
they  were  kept  as  part  of  the  rolls  of  the  Court,  and 
Btning  together  with  other  proceedings  in  the  office,  in 
the  same  manner  as  all  records  of  the  same  Court  of 
Qaarter  Sessions  were  kept  and  preserved.  An  objec- 
tion was  taken  that  this  was  not  such  an  enrolment  of 
the  orders  and  certificate  as  the  Act  requires;  hut  was 
over-ruled.  Per  Gibbs,  C.  J.  "  It  is  very  questionable) 
friietber  by  the  term  '  enrolment'  is  here  meant  any  thing 
)BDre  than  placing  the  orders  among  the  records  of  the 
^Sessions;  hut  supposing  it  to  mean  an  actual  transcript, 
(he  Act  is  herein  merely  directory  to  the  officer;  and  it 
cannot  be,  that  all  who  go  that  way  should  be  rendered 
jtrespftssers,  by  the  neglect  of  the  officer  to  perform  hia 

ity." 


Fortng  of  proceedings. — Great  care  should  be  used,  in 
drawing  up  the  orders  and  notices  required  by  the  Acts, 
to  follow,  as  closely  as  possible,  the  forms  annexed  to  the 
respective  Acts.  For,  in  the  case  oi  Daeidaon  v,  GilK^a) 
it  was  decided,  that  an  order,  made  by  two  justices,  under 


(a)  I  Eiir,  64,  And  ice  Rex 
KenyoB,  6  B.  ai  C.  640.  wlierc 
■•  decided,  Ibal  lUe  juxices  mi 
Mate  ditlinnly,  on  ilie  Uce  of  I 
order,  io  wliai  parish,  iic.  i 
liigliwajr  ii 


deicribe  it>  Icnglh   and  breadlb. 
And  Sembli,  that  iherc  must  be  a 
■eparate   order    foe  ilopping   t 
each  mJividual  way^  >o  Ibal  tm 
or  more  wayi  caiinol  be  rt 
in  one  order.    Ibid.  p.  640. 
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the  Slat.  13  Geo.  3.  c.  78.  b.  19,  for  stopping  up  an  old 
footway,  and  setting  out  a  new  one,  must  follow  the  form 
prescribed  in  the  Schedule  annexed  to  that  Act,  and  set 
forth  the  length  and  breadth  of  the  new  footway :  othei^ 
wise  it  will  be  no  answer  to  a  justification  of  a  right  of  way 
pleaded  to  an  action  of  trespass,  brought  by  the  owner 
of  the  soil  over  which  the  old  way  led.  The  Statute  re- 
quires that  the  forms  set  forth  in  the  Schedule  "  shall  be 
used  on  all  occasions,  with  such  additions  and  variations 
onltf  as  may  be  necessary  to  adapt  them  to  the  particular 
exigencies  of  the  cose."  Under  these  words  a  material 
variance  from  the  form  prescribed  is  fatal,  and  may  be 
taken  advantage  of  in  a  collateral  proceeding. 

As  to  the  pouter  to  appeal. — I  now  come  to  the  con- 
sideration of  the  right  to  appeal  against  the  order  of  tha 
justices,  which  is  provided  for  by  the  Legislature.  By 
the  3d  Section  of  Stat.  55  Geo.  3.  c.  68  (o),  an  appe^ 
is  given  to  the  Quarter  Sessions  at  which  the  order  for 
diverting  or  stopping  up  a  highway  is  thereby  ordered 
to  be  confirmed,  to  any  person  injured  or  aggrieved  by 
such  order  or  proceeding,  upon  giving  notice  to  the 
surveyor. 

Upon  thb  clause  it  has  been  decided,  that  in  the  no- 
tice of  appeal  against  the  order  of  two  justices  for  stop- 
ping or  diverting  a  highway,  it  is  necessary  to  state,  that 
the  party  intending  to  appeal  is  injured  or  aggrieved  by 
the  order.  See  the  case  of  Rex  v.  The  Justices  of  Es- 
sex (b),  where  Abbott,  C.  J.  observed,  in  giving  judg- 
ment, That  the  matter  in  question,  viz.  the  stopping  up 


or  noHWATt;  46S 

or  dhrertiiig  tjt  a  pabUc  highway,  aflfeets,  in  a  oertain  dcs 
gvee^  an  hk  Mtqeatfs  rabjects;  and  therefore,  as  the 
Statute  has  not  given  a  right  of  appeal  to  all  persons^ 
Imt  merely  to  die  party  aggrieved,  we  most  suppose  that 
die  Legislature  intended  to  confer  that  privilege  upon 
tlioae  persons  alone,  who  have  sustained  some  special  and 
pincnKar  injury,  and  not  to  extend  the  power  of  appealing 
to  any  captious  person  whomsoever. 

Under  the  clause  for  appeal  contained  in  the  19th  Sec- 
tion  of  die  Stat.  13  Geo.  3.  c.  78,  which  enacted.  That 
die  appeal  should  be  at  the  next  Quarter  Sessions  after 
die  order  had,  upon  giving  ten  days'  notice,  if  there  were 
time  for  such  notice;  and  if  not,  then  to  the  next  sub- 
sequent Sessions:  It  was  held  in  one  case  (a),  that  die 
appeal  might  be  made  at  the  Sessions  next  after  the  party 
iad  notice  of  the  order;  although  that  Sessions  was  not 
die  one  immediately  succeeding  the  making  of  the  order* 
This  decision  is,  however,  overturned  by  the  later  cases 
of  Rex  V.  The  Justices  of  Pembrokeshire  (6)  and  Rex  v. 
7%e  Justices  of  Staffordshire {c).  In  which  last  case  it 
was  expressly  decided,  that  the  appeal  must  be  made  to 
die  Quarter  Sessions  next  after  the  order  made,  without 
lefierence  to  any  ito^ic^  received  by  the  appellant  of  such 
order.  These  decisions  appear  to  be  applicable  to  the 
appeal  given  in  the  case  of  proceedings  upon  writ  of  ad 
quod  damnum,  though  the  time  for  appeal  upon  an  order 
bj  two  justices  is  altered  by  Stat.  55  Geo.  8.  c.  68. 

It  should  seem,  that  if  two  orders  be  made  by  the  jus- 
the  one  for  diverting  and  turning  a  public  way,  and 


( «)  Rex  V.  The  Josticet  of Stnf-  {h)  t  Eatt,  «i3. 

fbrdthire,  7  T.  R.  81.  (c )  3  East,  151. 
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the  other  for  stopping  up  the  old  way,  they  are  to  be 
considered  as  so  distinct  from  one  another,  that  an  appeal 
may  be  made  against  each  separately;  and  the  time 
within  which  to  appeal  against  either  order  must  run 
from  its  individual  commencement. 

Thus,  two  justices  at  a  Special  Sessions  on  the  30th  of 
June  made  an  order,  that  a  public  footway  should  b9 
diverted  and  turned ;  and  upon  the  4th  July  following' 
made  another  order,  by  which  they  directed  the  old  foot- 
way to  be  stopped  up — against  which  orders  an  appeal 
was  made  at  the  next  Michaelmas  Quarter  Sessions,  £ 
not  at  the  Midsummer  Quarter  Sessions,  which  were 
faolden  on  the  1 1th  of  July:  on  which  account  the  justiceB 
dismissed  the  appeal-  When  the  case  was  hrought  before 
the  Court  of  King's  Bench,  it  was  contended,  on  the  part 
of  the  justices,  that  the  time  for  appeal  ought  to  be 
reckoned  from  the  jirst  order,  because  the  first  order 
comprehended  every  thing  which  was  contained  in  t 
second,  and  therefore  the  second  was  perfectly  unnecet^ 
sary;  and  the  justices,  after  making  the  first,  were  /itnc^ 
officio.  On  the  other  hand,  it  was  denied  that  the  ordeV 
for  diverting  and  turning  included  the  stopping  up,  for  s 
long  as  there  is  only  an  order  for  diverting  and  turnings 
the  public  have  a  right  to  go  along  the  old  footway,  a 
here  the  justices  have  made  a  separate  order  for  the  stopt 
ping  up;  and  the  19th  Section  of  the  Stat.  I3Geo.3L 
c.  78,  expressly  gives  an  appeal  where  any  footway  tha$. 
be  ordered  to  be  stopped  up;  so  that,  if  the  appeal  w 
out  of  time  for  the  first  order,  it  would  be  good  for  tba 
second.  Which  was  agreed  to  by  the  Court,  wlio  s^i^ 
"  The gra rumen  as  to  the  public  is  the  stopping  up;  but 
the  appeal  must  he  confined  to  the  latter  order  (a)." 

(  a  )  Rex  T.  Tbe  Jusiicua  of  Hertrordihlre,  3  H.  &  8. 4». 
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►  jia  la  the  sate  of  the  old  highway, — In  the  case  of  Rex 
\  Kenyan  (a),  two  justices,  by  an  order  made  in  petty 
sions,  certified  that  three  several  footways  did  appear  to 
1  to  be  unnecessary ;  and  therefore  they  did  order  the 
said  footways  to  be  stopped  up.  It  was  contended,  that 
this  order  was  incorrect,  for  not  providing  for  the  sale  of 
the  footpalbs.  Aiid  the  objection  was  admitted  by  the 
Court.  Per  Bayley,  J.  "  As  to  the  other  objection,  I 
agree  that  under  the  13  Geo.  3.  c.  "8,  no  power  is  given 
to  stop  up  any  highway,  bridleway,  or  footway,  unless 
another  is  substituted  for  it.  But  the  55  Geo.  3.  c.  68. 
3.  2,  provides  first  for  the  case  of  substituting  a  new  way 
for  an  old  one ;  and  then  follows  the  provision  upon  which 
this  question  turns,  '  and  also  when  it  shall  appear  upon 
the  view  of  any  two  or  more  of  the  said  justices  of  the 
peace,  that  any  public  highway,  bridleway,  or  footway 
is  unnecessary,  it  shall  and  may  be  lawful  by  order  of 
such  justices,  or  any  two  of  thetn,  to  stop  up  and  to 
sell  and  dispose  of  such  unnecessary  highway,  bridleway, 
or  footway."  It  is  argued,  that  the  Legislature  never  in- 
tended to  extend  this  power  of  sale  to  an  old  footway ; 
but  referring  to  the  former  statute  13  Geo.  3.  c.  78,  it 
seems  clear  that  such  was  their  intention.  By  that  Sta- 
tute, no  power  was  given  to  stop  up  an  old  footway  with- 
out making  a  new  one;  but  whenever  that  was  done,  the 
old  footway  was,  in  some  mode  or  other,  to  be  disposed 
of,  although  not  by  sale.  The  subsequent  Statute  having 
given  power  to  stop  up  unnecessary  footways,  it  was  rea- 
sonable that  the  Legislature  should  make  a  provision  for 
converting  them  into  money  for  the  use  of  the  public. 
t  the  justices  are  to  make  an  order  to  stop  up  and  sell. 


(a)  SB.  «C.  t>«). 
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it  cannot  be  good  unless  it  applies  to  both.  The  pro- 
vision for  each  of  these  acts  must  be  made  at  the  same 
time,  or  if  that  be  otherwise,  still  it  is  necessary  that  the 
order  should  state  the  length  and  breadth  of  the  road 
stopped  up,  in  order  that  it  may  be  known  what  is 
be  af^Twards  sold." 

As  to  costs. — Section  SO  of  the  13  Geo.  3.  c.  78,  gi»ei 
an  appeal  and  awards  costs,  under  certain  restricdoDS,  fa 
any  person  aggrieved  by  proceedings  under  the  Act,  anj 
for  which  no  particular  method  of  relief  bad  bea 
therein  already  appointed.  But  as  an  appeal  ant)  othei 
mode  of  relief  ts  ^ven  by  the  19th  section,  in  the  pai^. 
ticular  case  of  the  diverting  of  ways  by  the  order  of  t 
justices,  the  80th  section  is  not  applicable  to  these  pro- 
ceedings. Therefore,  where  notice  of  appeal  against  m 
order  for  diverting  a  footway  was  given,  and  the  order 
was  not  filed  with  the  clerk  of  the  peace  for  enrolment) 
but  the  justices  gave  the  appellant  notice  that  they  ii 
tended  to  abandon  the  order;  it  was  held,  that  the  ji»*. 
ticea  at  the  Sessions  had  no  power  to  award  to  the  a^^ 
pellant  the  costs  of  preparing  to  try  the  appeal,  wbicK 
he  claimed  under  the  80th  section  (a). 


It  has  before  been  stated,  that  ways  are  frequent^ 
created  and  destroyed  under  Inclosure  Acts  or  other  Acit 
of  Parliament.  In  order  to  ensure  sufficient  publicigf 
and  consideration  in  the  stopping  up  of  old  ways  undei 
Inclosure  Acts,  it  is  provided  by  the  General  InclosurA 
Act  (41  Geo.  3.  c.  lOS.  s.  8,)  that  no  road  through  olj 
inclosures  shall  be  stopped  up  without  the  order  of  two 


{.)  Rti  «.  Wine,  iB.*  C.iBl. 
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,  and  subject  to  appeal  as  if  originally  made  by 
1  two  justices. 

"And  by  1 1th  Section  of  the  same  Act,  it  is  enacted, 
That  all  roads,  waya,  and  paths  over,  through,  and  upon 
the  landa  and  grounds  intended  to  be  inclosed,  which 
shall  not  be  set  out  by  the  commissioners  as  directed  by 
the  8th  and  10th  sections,  shall  be  for  ever  stopped  up 
and  extinguished,  and  shall  be  deemed  and  taken  a« 
part  of  the  lands  and  grounds  to  be  divided,  allotted, 
and  inclosed,  and  shall  be  divided,  allotted,  and  inclosed 
gecordingly. 

VVow  the  8th  section  appears  evidently  to  allude  to  the 
pcovisions  contained  in  the  Highway  Acts  for  diverting 
and  stopping  up  highways,  and  it  should  seem,  there- 
fore, to  be  the  intention  of  the  Legislature  that  the  no- 
tices required  to  be  given  by  the  latter  Act,  should  also 
be  given  in  proceedings  under  this  Sth  section.  But  the 
necessity  of  giving  such  notices  has  never  been  actually 
decided  upon,  although  in  the  case  of  Rex  v.  Towiw- 
end  ( n ),  Abbott,  C.  J.  seems  to  lean  very  strongly  to  that 
(pinion. 

In  this  case  it  was  held,  that  the  time  for  appeal 
may  be  enlarged  by  ihc  provisions  of  the  particular  In- 
dosure  Act.  For  there,  by  a  clause  in  an  Inclosure  Act, 
a  commissioner  was  authorized  to  stop  up  any  way,  pro- 
vided it  be  done  by  the  order  and  with  the  concurrence 
of  two  justices,  and  that  order  was  to  be  subject  to  an 
appeal  in  like  manner  and  under  such  form  and  restric- 
tions as  if  the  same  had  been  originally  made  by  such 
justices.      By  a  subsequent  clause,    any  party  aggrieved 

(«)  iR.ii  A.  iio. 
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was  to  be  at  liberty  to  appeal  at  any  time  wiiAin  six 
montht  after  the  cause  of  complaint.  Under  this  Act, 
the  commissioner,  witb  the  concurrence  and  order  of  two 
justices,  stopped  up  a  road,  without  giving  the  public 
notices  required  by  Slal.  55  Geo,  3.  c.  68.  And  it  was 
dedded,  that  a  party  aggrieved  might,  under  these  dr- 
cumstances,  appeal  at  any  time  within  six  months,  as  be 
was  unable  to  appeal  under  the  55  Geo.  3.  c.  6S,  for 
want  of  the  notices  required  to  he  given  by  that  Act, 
and  from   the  publishing  of  which  the  time  for  appeal 


And  in  the  case  of  Logan  v.  Burton  ( a ),  it  was  decided, 
that  the  clause  in  the  General  Inclosure  Act  ( 41  Geo.  3. 
c.  109.  s.  8.)  which  requires  the  concurrence  of  two  ju* 
ticea  to  the  diverting  or  stopping  up  of  any  old  inelotai. 
vsayt  by  commissioners  under  Inclosure  Acts,  providof 
the  particular  Inclosure  Act  authorize  the  stopping  ^ 
or  diverting  of  old  inclosed  ways,  extends  to  old  inclose 
ways  which  continue  along  the  open  fields  intended  to  b 
inclosed  (&).  And  it  was  also  decided,  that  this  sectio 
extends  to  footways  as  well  as  carriage  ways;  althou^ 
it  was  contended  by  the  counsel,  that  there  was  a  di^ 
ence  between  the  two  kinds  of  way,  and  that  footway 
were  too  insignificant  to  require  that  deliberate  cautii 
to  their  extinction,  which,  it  was  alleged,  the  Legislato 
meaot  to  confine  to  carriage-ways  ( c).     How  contrary  | 

(  a)  5  tt.  A  C.  513.  5S,  where  (his  reaMning  irull 

(i)  AdiI   lhererar«   thele  way ■  urged,  bnlwilhonl  aurceu.    F 

cannel  be  eilinguUlied  nnder  Uie  it  was  there  decided,  that  notU 

lllbMCttDQ  or  the  Genprit  laclo-  nhart  of  an  order  of  (he  nul 

sure  Act.     Sec  Harber  v.  Rand,  Irates,  txpreaty   itajipof   mp   I 

9  Price,  5B.  {tolpalk,  will  tatiify  llie  SumtF. 
(c)  See  Harbei  d.  Band,  gPri. 
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d  ettabEdied  law  upon  tfiis  miliject  rach  reasoning  is, 
I  liaTe  endcEYOured  to  shew  in  the  commencement  of  this 


As  to  the  mode  qf  Proceeding  to  be  adoj^ed  reiaiive  to 
the  Diversion^  ^c.  qf  Highways,  subsequent  to  the 
Justices*  Order. 

I  SHALL  now  briefly  notice  the  Yarious  methods  whereby 
llie  order  of  the  justices  for  diverting  or  stopping  up  a 
higfawayy  and  the  other  concurrent  acts,  may  be  ar- 
nogoed,  and  their  validity  questioned,  either  before  or 
confirmation  by  the  Court  of  Quarter  Sessions. 


In  the  first  place, — ^The  validity  of  the  proceedings  had 
befinre  the  two  justices,  even  after  they  have  been  con- 
fined at  the  Quarter  Sessions,  can  be  tried  in  an  action 
^  trespass,  which  may  be  brought  by  the  owner  of  the 
m3  against  any  one  who  shall  attempt  to  use  the  old  watf. 
This  was  done  in  the  case  of  De  PontUeu  v.  Penmy^ 
feather  (a),  where  the  regularity  of  the  order  of  the  jus- 
tioea,  the  sufficiency  of  their  certificate  as  to  the  new  way 
bang  in  good  condition,  and  the  enrofanent  of  the  whole 
proceedings,  were  discussed.  And  in  another  case  ( 6),  it 
was  decided,  that  if  the  orders  of  justices  for  stopping 
up,  &c.  highways,  are  not  properly  made  according  to 
;die  directions  of  the  Act ;  as  where,  under  the  13  Greo.  3. 
€•  78,  the  justices  stopped  up  a  highway,  substituting  for 
it  onfy  another  old  highway,  instead  of  a  new  highway, 
MM  required  by  that  Act,  such  orders  may  be  questioned 


(  «  )  5  Taut  634.    1  Marsli.  (  6  )  Welch  «.  Naih,  8  East,  594. 

J61.  S.  C. 
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in  an  action  of  trespass,  notvithstandiog  they  were 
finned  on  appeal  to  the  Quarter  Sessions.  Again,  in  tlw. 
etise  oi Damlsoii  v.Git!  (a),  the  whole  proceedings  weic, 
set  aside  for  a  material  informality,  in  an  action  of 
pass,  although  they  had  been  confirmed  at  the  Quartef 
Sessions, 

Secondly. — It  sometimes  happens,  that  the  Court 
Quarter  Sessions  refuse  to  confirm  the  order  of  the  ju^ 
Uces,  although  no  appeal  be  made  to  them  against  the 
same,  if  they  perceive  any  irregularity  in  the  proceeding 
That  they  have  this  discretionary  power  with  regard  t4 
the  confirmation  of  the  order,  and  that  they  are  bound 
to  exercise  it,  ia  decided  in  the  case  of  Rex  v,  7A#. 
Jttsiicet  of  Worcesternhire  ( i ).  In  case  of  such  refusal,^ 
ihe  proper  course  to  be  pursued  in  order  to  enforce  tl 
Court  of  Quarter  Sessions  to  confirm  the  proceedings 
the  two  justices,  and  thus  to  bring  before  a  superior 
tribunal  the  review  of  the  decision  of  that  Court,  is  by 
motion  in  the  Court  of  King's  Bench  for  a  mandarmu, 
commanding  the  justices  of  the  county  to  confirm  the 
order  made  by  the  two  justices  for  diverting  and  slopping 
up  the  road.  This  was  the  mode  pursued  in  the  above 
case  of  Rex  v.  The  Justices  "/  Worcestershire,  and  also 
in  the  case  of  Rex  v.  The  Justices  nf  Surrey  {c),  and  b 
the  case  of  Rex  v.  Tfte  Justices  of  Suffolk  (d). 

Thirdly. — If  an  appeal  be  actually  lodged  against  Ae 
order  of  the  two  justices,  but  the  Court  of  Quarter  Ses- 
sions refuse  to  hear  such  appeal,  then  the  party  appealing 
must  proceed  by  motion  to  the  Court  of  King's  Bench 


(a)  t  Eut,  64. 
(6)  sB.dc  A.VVB. 
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ibr  a  mandamux,  commanding  the  jusliceB  of  the  county 
Kt  the  next  General  Quarter  Ijessions  of  the  Peace  to 
receive  the  said  appeal  and  cause  continuauces  to  be 
eDtered,  and  to  hear  and  determine  the  merits  of  the 
appeal.  Such  was  the  method  adopted  in  the  case  of 
Rex  V.  The  Justices  of  Staffordshire  (a),  in  the  case  of 
Mex  V.  Tlie  Justices  of  Peiitbrokesbire  (  b ),  aud  in  Rex 
K  The  Justices  of  Staffordithire  { c),  and  in  Rex  v.  The 
llhlttiees  of  Essex  (  d),  and  in  another  case  ai  Rex  v.  The 
justices  of  Essex  ( e ),  in  which  the  proceeding  for  di- 
verting the  vay  was  by  writ  of  ad  quod  damnum,  and  in 
the  case  o[  Rex  v.  T/ie  Justices  of  llertfordxhire  (f), 

W  Lastly. — When  the  Court  of  Quarter  Sessions,  having 
KCeivecI  the  appeal,  have  heard  and  determined  upon  its 
merits,  and  either  confirmed  or  quashed  the  order  of  the 
justices,  a  review  of  the  decision  below  can  only  be  hud 
by  removing  the  whole  proceedings  into  the  superior 
Court  by  writ  of  certiorari,  accompanied  by  a  motion  to 
quash  the  order  of  the  Court  of  Quarter  Sessions.  This 
was  the  course  adopted  in  the  case  of  Rej:  v,  Kiri  (  g  ), 
and  also  in  the  cases  of  Rex  v.  Tovmsend  ( A ),  Rex  v. 
Sheppard  ( ( ),  and  Rex  v.  Kent/on  (  i ). 


Secondly  :    The  enactments   relating   to  the  Dicersi 
and  Extinction  of  Turnpike  Roads. 


to  alter  and  improve  turnpike  roads. — By  Stat. 
Geo.  4.  c.  77.  s.  9,  The  trustees  of  any  turnpike  road 


(a)  JT.  R.  Hi. 
(A)  tEail,  t\3. 

(c)  3E»t,  131. 

(d)  j  B.&C.431. 
(()  1  B.4(A.3r3. 


(/)  SM.  *S.4S!>. 
it)  1B.«C,«. 
(fc)  iB.il  A. 420. 
tl)S8.&  A.411. 

iB.«C.  640. 
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are  authorized  and  empowered  (subject  to  the  restrictioi 
in  the  said  reeked  Acts  (a)  and  this  Act  contained  ),  I 
make,    divert,    Bhorten,    vary,    alter,    and    improve    thq 
course  or  path  of  any  of  the  several  and  respective  roai 
under  their  care    and    management,    or    of  any  part  < 
parts  thereof;  and  to   divert,  shorten,  vary,   alter,  aa 
improve   the  course   or  path  of  any  of  the  said  seven 
and  respective  roads,  or  any  part  or  parts  thereof,  upoi 
in,  through,  or  over  any  private  lands,  grounds,  or  hi 
reditaments,    making    or    tendering   satisfaction    to  d 
owners  thereof  and  persons   interested   therein,   for  ti 
same,  or  for  any  damage  they  may  sustain  thereby ;  an 
also   upon,  in,  over,    or  through  any  common    or  waste 
lands,  without  making  any  satisfaction  for  such  c 
or  waste  lands,  in  such  manner  as  they  shall  think  propeq 
so  that  any  such  road  shall  not  execed  sixty  feet  in  widtl^ 
together  with  such  footpath,  causeways,  bridges,  archeq^ 
banks,  culverts,  ditches,  drains,  and  fences  on   the  lioe 
of  such  road,  as  they  shall  think  necessary  or  expedient: 
And  it  shall  also  be  lawful  for  such  trustees,   and  fat  | 
their  surveyors  or  surveyor   and  workmen,  with  or  witl| 
out  carts  or  carriages,  front  time  to  time  to  enter  tipt 
the  lands  and  grounds  or  hereditaments  through  wtii 
or  whereupon  such   road,  footpath,  causeways,  bridge 
arches,  banks,  culverts,  ditches,  drains,  and  fences  is  ol 
arc  intended  to  be  made  or  pass,   and  also  upon  any 
adjoining  lands  or   grounds,   to  stake   out   the   same  in 
such   manner  as  such  trustees  shall  think  necessary  or 
expedient,  without  being  deemed  a  trespasser   or  tret- 
passers,  and  without  being  subject  or  hable  to  any  fine, 
penalty,  or  punishment  fur  entering  or  continuing  upon 
such  lands  or  premises  respectively,  for  any  of  the  pa^ 


—and  Villi  Cm.  «.  v.  M. 
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of  the  Act,  for  making  or  maiDtaining  any  such 
le  road: — And  if  any  person  shall  pull  up,  remove, 
tor  destroy  any  stakes  or  other  marks  used  for  the  pur- 
poses aforesaid,  every  person  so  offending  shall  forfeit 
and  pay  for  every  such   offence  any  sum  not  exceeding 


As  In  other  instances,  so  also  in  the  case  of  the  diver- 
on,  &c.  of  turnpike  roads,  the  trustees  are  not  liable  to 
a  action  for  any  consequential  injury,  resulting  from  an 
n  whicb  they  are  authorized  to  do,  unless  they  are  guilty 
I  careless  and  negligent,  or  wanton  and  oppressive  coQ- 


TbuB  ui  the  case  of  Boullon  v.  Crowther  {a),  which 
'OBe  under  the  former  Act  of  3 Geo. i.  c.  126,  (the  pro- 
^ion  in  which  is  similar  to  the  above  clause,  as  far  as 
material  to  this  case),  it  appeared  that  the  road,  ad- 
j<naing  to  the  plaintiff's  pleasure  ground,  had  been 
lowered  in  one  part  and  raised  in  anotlier,  by  the  order 
:«f  the  trustees ;  so  that  the  entrance  gates  to  his  pre- 
■9  situate  nest  those  parts  of  the  road  could  not  be 
Used  by  persons  coming  to  his  premises  with  carts  and 
Mher  carriages,  and  it  also  appeared  that  part  of  the 
materials  of  the  road  hod  fallen  into  the  plaintiff's  pre- 
mises, and  damaged  his  hedge  and  plantations.  Some 
evidence  was  given  to  shew  that  the  injury  to  the  plaintiff 
accrued  partly  from  the  work  having  been  done  carelessly 
and  negligently,  but  it  was  contended  by  the  plaintiff's 
counsel,  that  the  plaintiff  was  entitled  to  recover,  whether 
die  work  was  done  properly  or  not.      It  was   said,  that 
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although  the  tnuteei  had  not  taken  aiqr  of  tlio  phtntMTi 
land,  yet  at  they  had  rendered  it  of  len  nhm  to  Mn  in 
contoquenoe  of  the  raiting  of  the  road  in  tome  parta  and 
lowering  it  in  othert,  they  were  bound  to  render  tatit- 
faction,  although  the  Act  had  not  provided  a  eoapi 
tation  for  a  oontequential  damage  accruing  to  a  pan|i 
wliero  no  part  of  liit  land  had  been  taken.    But  at  tbt 
trial  before  Park,  J.  that  learned  Judge  was  of  opiaica 
that  the  action  wan  not  maintainable,  if  the  trutteea  utid 
proper  care  and  caution,  and  did  nothing  oppretaive  or 
arbitrary )  and  he  directed  the  Jury  to  find  for  the  plahh 
tiff,  if  Uiey  were  of  opinion  that  the  trutteea  acted  a^ 
bitrarily,  opprcttivcly,  or  caroleitly ;  but  if  they  were  of 
a  different  opinion,  then  to  And  for  the  defendant.    The 
Jury  having  found  for  the  defendant,  a  motion  waa  aftei^ 
wardt  made  in    the  Court  of  K.  B.   for   a  new  trial, 
which  wot  roAited.     The  reatont  for  tlio  Judgment  of 
the  Court  may  l)o  thut  ttatod.    The  act  done  by  tiie 
trutteet  wat  an  act  which  they  had  an  authority  under 
the  Statute  to  perform.    Ilofore  the  Act  of  ParUamanl 
patted,  the  lowering  and  lovoUing  of  hillt  had 
one  of  tlie  mott  common  modet  of  improving  the 
of  the  public  roadt ;  therefore  the  lowering  of  hillt  la  a 
public  road  mutt  be  contidered  an  act  which  b  anlbe* 
riaed  to  be  done  under  the  termt "  improve  and  alter  the 
courte  or  path  of  the  road.**    Then  if  the  act  done  were 
authoriaod  to  bo  done,  an  individual  who  haa  tuatainad 
tome  tpecial  ii\jury  flrom  the  act  done,  cannot  maintain 
an  action  at  the  common  law.    if,  indeed,  the  trntttat 
eioeed  the  authority  entrutted  to  them,  or  abuae  thai 
authority  by  acting  arbitrarily,  wantonly,  or  oppreaaivefyt 
or  carelettly  and  negligently,  tlien  they  would  be  liable. 
But  the  act  being  in  ittelf  lawftil,  can  only  become  ud- 
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tsuM  in  consequence  of  the  mode  in  which  it  is  carried 
into  execution  (a). 

Lands  may  be  purchased^  ^c. — By  Stat.  S  G^.  4. 
e.  126.  8.  84,  It  shall  be  kwiul  for  the  trustees  of  any 
turnpike  road  to  treat,  contract,  and  agree  with  the 
owners  of  and  persons  interested  in  any  lands,  tenements, 
hereditaments,  and  premises,  with  their  appurtenances, 
which  they  shall  deem  necessary  to  purchase  for  the 
purpose  of  widening,  diverting,  altering,  and  improving 
such  road,  for  the  purchase  thereof,  and  for  the  loss  or 
damage  such  owners  or  persons  may  otherwise  sustain :— * 
And  it  shall  be  lawful  for  all  bodies  politic,  corporate,  or 
collegiate,  corporations  aggregate  or  sole,  tenants  for  life 
or  in  tail,  husbands,  guardians,  trustees,  feoffees  in  trust, 
committees,  executors,  administrators,  and  all  other  per- 
sona whomsoever,  not  only  for  or  on  behalf  of  themselves, 
thdr  heirs  and  successors,  but  also  for  and  on  behalf  of 
(be  person  or  persons  entitled  in  reversion,  remainder,  or 
expectancy  after  them,  and  for  and  on  behalf  of  their 
essfltff  que  trusts^  whether  fSmes  covert,  infants,  or  issue 
mibom,  lunatics,  idiots,  or  other  person  or  persons 
whomsoever,  and  to  and  for  all  f^es  covert  who  are  or 
shall  be  seised  of  or  interested  in  their  own  right,  and 
to  and  for  all  and  every  person  and  persons  whomsoever, 
who  are  or  shall  be  possessed  of  or  interested  in  any 
such  lands,  tenements,  hereditaments,  or  premises,  or 
who  shall  sustain  any  damage  as  aforesaid,  to  contract 
frith  die  said  trustees  for  the  sale  thereof,  or  for  the  sa- 
tiafiuTtinn  to  be  made  for  the  same,  or  for  such  damages 
aa  afinreaaid ;  and  by  conveyance,  lease  and  release,  or 


(«.)8m  Iks  Plait  OtaM  CwMptny  e.  Meredith,  4T.  R.  794;  and 
••  Clvks,  6  Tarat.  «9. 
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bargain  and  sale,  to  sell  and  convey  unto  the  aatd  trusteed 
all  or  any  such  lands,  tenements,  hereditaments,  or  [ 
miaes,  or  any  part  thereof,  for  the  purposes  aforesaid; 
and  all  contracts,  sales,  and  conveyances  which  shoU  be 
so  made  shall  be  good,  valid,  and  eSectual  to  all  intent* 
and  purposes,  without  fine  or  recovery,  and  shall  be  i 
complete  bar  to  all  estates  tail  and  other  estates,  righti, 
titles,  trusts,  and  interests  whatsoever,  any  law,  statute^ 
usage,  custom,  or  other  matter  to  the  contrary  notwitb' 
standing;  and  all  such  bodies  politic,  corporate,  or  coW 
legiate,  corporations  aggregate  or  sole,  tenants  for  hfe  o 
in  tail,  husbands,  guardians,  trustees,  feoffees, 
mittees,  executors,  administratorB,  and  all  other  persona^ 
shall  be  and  ai'e  hereby  indemnified  for  what  they  i 
any  of  them  shall  do  by  virtue  or  in  pursuance  of  tfail 
Act. 


By  Section  85,  If  any  such  bodies  politic,  corporate, 
collegiate,  corporations  aggregate  or  sole,  tenants  for  life 
in  tail,  husbands,  guardians,  trustees,  feoffees,  commil 
executors,  administrators,  or  any  other  person  or  peno 
interested  in  any  such  lands,  tenements,  hereditaments, 
premises,  or  sustaining  any  damage  as  aforesaid,  up 
notice  {a )  to  him,  her,  or  them  given  or  left  in  writing 
the  dwelling-house  or  dwelling-houses,  place  or  places 
abode  of  such  person  or  persons,  or  of  the  princi| 
oflicer  or  officers  of  any  such  bodies  politic,  corporate, 
collegiate,  corporations  aggregate  or  sole,  tenants  for  1 
or  in  tail,  or  at  the  house  of  the  tenant  in  possession 

(  «  )  UpoD  a  >tmU>r  clwoe  in  m  peat  upim  Ihc  fact  qf  the  ^rwa 

former  Act,  llie   Court  of  King's  itigt,   ihst  any   Dolicr   had    bi 

Bench  quulieJ  Ibe  inqiiisilion  of  giveD  to  tli(  ownen  of  Ui«  Ui 

the  Jury  and    lUe  order  of   the  Kexc.  Bagnhawuidatbcn,iT> 

Iruitecs,  becauie  it  did   nol  ap-  363. 
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my  such  lands^  tenements,  hereditaments,  or  premises, 
ihall  for  the  space  of  30  days  next  after  such  notice  given 
or  left  as  aforesaid,  neglect  or  refuse  to  treat,  or  shall 
not  agree  in  the  premises,  or  by  reason  of  absence  shall 
be  prevented  from  treating,  then  and  in  every  such  case 
the  said  trustees  shall  cause  such  damage,  value,  or  re- 
Dompence  to  be  inquired  into  and  ascertained  by  a  jury 
of  twelve  indifferent  men  of  the  county  wherein  such 
lands,  tenements,  hereditaments,  or  premises  do  lie ;  and 
b  order  thereto,  the  said  trustees  are  hereby  empowered 
sod  required  firom  time  to  time,  as  occasion  shall  require, 
to  summon  and  call  before  such  jury,  and  examine  upon 
cmth,  all  and  every  person  and  persons  whomsoever  who 
ihall  be  thought  necessary  and  proper  to  be  examined 
concerning  the  premises,  ( which  oath  the  said  trustees, 
or  any  or  either  of  them,  are  and  is  hereby  empowered  to 
sdminister ) ;  and  such  trustees  shall,  by  ordering  a  view 
or  otherwise,  use  all  lawful  ways  and  means,  as  well  for 
their  own  as  for  the  said  jury's  information  in  the  premises ; 
and  after  the  said  jury  shall  have  inquired  of  and  assessed 
inch  damage  and  recompence,  they  the  said  trustees 
ihall  thereupon  order  the  sum  or  sums  of  money  so  as- 
leased  by  the  said  jury  to  be  paid  to  the  said  owners  or 
other  persons  interested,  according  to  the  verdict  or  in- 
qpiiaition  of  such  jury;  and  such  verdict  or  inquisition, 
■nd  judgment,  order,  and  determination  thereon,  shall 
be  final,  binding,  and  conclusive  to  all  intents  and  pur- 
pcnes  against  all  parties  and  persons  whomsoever,  claim- 
ing or  to  claim  any  estate  in  possession,  reversion,  or 
odierwise,  their  heirs  and  successors,  as  well  absent  as 
present,  infants,  femes-covert,  idiots,  lunatics,  and  per- 
mit under  any  other  disabiUty  whatsoever,  bodies  politic, 
corporate,  or  collegiate,  corporadons  aggregate  or  sole, 
tenants  for  life  or  in  tail,  as  well  at  all  and  every  person 
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and  persona  whomsoever : — And  for  summoning  wid  r^ 
turning  suchjiiries,  the  said  trustees  are  hereby  empowered 
to  issue  their  warrant  or  warrants  in  writing  to  the  sberiCi 
of  the  county  wherein  such  land?,  tenements,  heredil 
metitM,  or  premises  do  lie,  commanding  him  to  impai 
summon,  and  return  an  indifferent  jury  of  twenty-four 
persons,  qualified  to  serve  upon  juries,  to  appear  before 
such  trustees  at  such  time  and  place  as  in  such  warrant 
or  warrants  shall  be  appointed ;  and  such  sheriS*,  or  I 
deputy  or  deputies,  is  and  are  hereby  rei^uiretl  to  : 
psnnel,  summon,  and  return  such  number  of  persons  t 
cordingly :  and  out  of  the  persons  so  impannelled, 
moned,  and  returned,  or  out  of  such  of  them  as  sfaa] 
appear  upon  such  summons,  the  said  trustees  shall  i 
u-e  hereby  empowered  and  required  to  swear  or  cause  ft 
be  sworn  twelve  men,  who  shall  be  a  jury  for  the  purpose 
aforesaid;  and  in  default  of  a  sufficient  number  of  jurj 
men,  the  said  sheriff,  or  his  deputy  or  deputies,  i 
return  other  honest  and  indifferent  men  of  the  standes 
by,  or  that  can  be  speedily  procured  to  attend  that  i 
vice,  to  the  number  of  twelve;  and  all  persons  c 
shall  have  their  lawful  challenges  against  the  said  jurj 
men,  when  they  come  to  be  sworn,  but  shall  not  challeii| 
the  array : — And  the  said  trustees  acting  in  the  premiti 
shall  have  power,  from  time  to  time,  to  impose  i 
reasonable  tine  or  fines  upon  such  sheriff,  his  depu^ « 
deputies,  bailiff  or  bailiffs,  agent  or  agents,  making  d 
fault  in  the  premises,  and  on  any  of  the  persons  I 
shall  be  summoned  and  returned  on  such  jury,  and  v 
without  sufficient  excuse,  shall  not  appear,  of  appt 
shall  refuse  to  be  sworn  on  the  said  jury,  or  being  t 
shall  refuse  to  give,  or  shall  not  give  their  verdict,  t 
any  other  manner  wilfully  neglect  their  duty  therein,  e 
trary  to  the  true  intent  and  meaning  of  this  Act,  and 
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aajof  the  penons  who,  bong  required  to  give  evidence 
befine  die  uid  jury,  sbaJI,  without  sufficient  excuse, 
nfias  or  neglect  to  appear,  oi  appearing  shall  refuse  to 
bs  nrom  and  examined  or  to  give  evidence,  so  that  no 
mB  fine  be  more  than  .£10  on  any  such  sheriff,  deputy, 
baili^  or  agent,  nor  more  than  £5  on  any  other  person, 
Ibr  one  offence. 

By  Section  86,  Every  turn  of  money  or  recompence  to 
lie  agreed  for  or  asBBesBed  aa  aforesaid,  shall  be  pud  out 
tf  uiy  moniea  in  the  bands  of  the  said  trustees,  or  out  of 
the  UiSIm  granted  by  tbe  Act  for  making  and  repairing  sucb 
tnrapiko  road,  or  out  of  the  monies  to  be  borrowed  on 
the  cr^t  thereof,  to  the  party  or  parties,  or  person  or 
peraocu  retpectirely  entitled  thereto,  or  to  their  agents, 
or  iDto  the  Bank  of  England  (a )  in  manner  by  this  Act 
duccted,  (as  the  case  may  be);  and  upon  such  payment 
lo  vttflh  parties  or  persons,  or  their  agents,  or  into  the 
ftimk  of  England,  and  after  thirty  days'  notice  thereof 
{|veD  to  such  parties  or  persons,  or  to  their  agents,  or 
UA  At  tbeir  respective  usual  places  of  abode,  or  with  the 
keosst  or  tenants  in  possession  of  such  lands,  tenements, 
[lareditatnents,  and  premises,  then  sucb  lands,  tenements, 
hcredituoents,  and  premises  respectively,  shall  be  vested 
in  mch  trustees,  and  shall  and  may  be  taken  and  used  for 
'jba  purposes  of  such  Act;  and  such  lands,  and  the  site 
rf  sneb  lands,  tenements,  hereditaments,  and  premises, 
duU  be  bud  into  and  made  part  of  the  road,  in  such 
imner  as  the  said  trustees  shall  direct,  and  shall  he  re- 
^liteA  and  kept  in  repair  by  such  trustees,  by  the  same 
ni^  and  means  as  any  other  part  of  the  road  under  their 
iiiiwgiiiHniil  Is  or  ought  to  be  kept  in  repair;  and  all 

(■)  TM«  proTbioa  is  npcmlad,        T  It  a  Geo.  4.  c.  (4.    Sm   poir, 
mi  a  mm  «m  tulMiiinied  b;  fttat.       page  430. 
B  B  S 
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parties  and  persons  whomsoever  shall  be  divested  of  aD 
right  and  title  to  such  lands,  tenements,  ami  heredita- 
ments:— And  after  such  new  road  shall  be  completed, 
the  lands  or  grounds  constituting  any  former  roads  or 
rnad,  or  so  much  and  such  part  or  parts  thereof  as  in  the 
Judgment  of  the  said  trustees  may  thereby  become  useless 
or  unnecessary,  or  {a)  shall  or  may  be  stopped  up  and 
discontinued  as  public  highways,  (unless  leading  over 
some  moor,  heath,  common,  uncultivated  land,  ornaete 
ground,  or  to  some  church,  mill,  village,  town  or  place, 
lands  or  tenements,  to  which  such  ww  road  or  roads  doth 
not  or  do  not  immediately  lead,  and  which  may  therefore 
be  deemed  proper  to  be  kept  open,  either  as  a  public  or 
private  way  or  ways,  for  the  use  of  any  inhabitant  at  large, 
or  any  individual  or  individuals,)  and  shall  be  eeated  in 
and  shall  and  may  be  sold  and  conreyed  by  the  said  Init- 
lees  (b),  in  the  manner  herein  mentioned,  for  the  best 
price  that  can  be  gotten  for  the  same,  and  tlie  money 
arising  by  such  sale  shall  be  applied  for  the  purposes  of 
the  Act  for  repairing  and  maintaining  such  turnpike  road: 
And  all  conveyances,  being  executed  by  the  said  trustees, 
and  enrolled  in  the  office  of  the  clerk  of  the  peace  for  the 
county,  city,  or  place  wherein  such  road  shall  be  situate, 
sliall  be  good  and  effectual  in  the  law  to  all  intents  and 


Cfl)Sic. 
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pnrposes  whaUoerer ;  Or  it  shall  be  lawful  for  the  said 
trustees,  instead  of  making  such  sale  as  aforesaid,  to  give 
op  to  the  owners  or  proprietors  of  any  adjoining  lands, 
tenements,  or  hereditaments,  whose  building,  land,  or 
gromid  shall  be  had  or  taken  for  the  purposes  of  this 
Act,  any  part  or  parts  of  the  present  or  old  roads,  in 
liea  of  and  in  exchange  for  the  same,  in  such  way  and 
manner  as  such  trustees  and  owners  or  proprietors  shall 
agree  upon  and  think  fit. 

We  see  that,  by  the  above  clause,  the  trustees  shall 
and  may  stop  up  and  discontinue  any  turnpike  road  for 
which  a  new  one  has  been  substituted,  saving  however 
certain  ways,  which  it  may  be  deemed  proper  to  keep 
open*  It  has  been  held  (a),  that  this  exception  does  not 
take  away  firom  the  trustees  the  power  of  stopping  up 
roads  of  the  nature  therein  mentioned,  but  leaves  it  to 
ikebr  discretion  to  do  so  or  not;  and  therefore,  that  the 
tmstees  had  authority  to  stop  up  and  restore  to  the 
owner  of  the  adjoining  land  an  old  road,  although  leading 
Id  m  church,  &c«  to  which  the  new  road  did  not  imme- 
cUately  lead. 

Proviiiott  /or  payment  of  mortgages  on  land  purchased. 
By  Statute  7  &  8  Geo,  4.  c.  24.  s.  7,  If  any  lands,  tene- 
m^its,  or  hereditaments,  which  shall  be  purchased  for 
the  purposes  of  any  Act  for  making  or  maintaining  turn- 
pike roads,  shall  be  in  mortgage  to  any  person,  then  and 
flr  fuch  case  the  trustees  shall  and  they  are  hereby  re- 
qaned  to  pay  or  cause  to  be  paid  to  the  mortgagee  or 
mortgagees,  his,  her,  or  their  executors,  adminbtrators, 
or  aangna,  upon  application  in  writing  made  to  the  trus- 
*— ^■^■1  ■  '  ....  « 

( «)  Do Btattvolr  «.  Welch,  et  al.  7  B.  &  C.  966. 
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tees  or  their  clerk,  signed  by  sacix  mortgagee  or  tnort> 
gagees,  his,  her,  or  tlieir  executors,  admin istrators,  or 
assigns,  such  sum  or  sums  of  money  as  shall  be  agreed 
for,  ascertained,  and  determined,  for  the  purchase  of  such 
lauds,  tenements,  or  hereditaments,  or  a  competent  part 
thereof: — And  such  sum  or  sums  of  money,  when  so 
paid,  shall  be  and  be  deemed  to  be  in  discharge  of  the 
principal  money,  or  part  thereof,  due  on  such  mortgage  <tt 
mortgages ; — And  acknowledgment  of  the  receipt  tbertof 
shall  be  made  by  endorsement  on  the  mortgage  deed 
or  deeds,  signed  by  such  mortgagee  or  mortgagees,  his, 
her,  or  their  executors,  administrators,  or  assigns,  in  the 
presence  of  one  or  more  credible  witness  or  witnesseei 
and  such  endorsement  shall  be  and  be  deemed  to  be  • 
full  and  sufficient  dbcharge  to  the  trustees  from  the  mort- 
gagee or  mortgagees,  his,  her,  or  their  executors,  ad- 
mistrators,  or  assigns,  and  also  a  full  and  suflicient  di»- 
charge  to  the  mortgagor  or  mortgagors,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  from  the 
mortgagee  or  mortgagees,  his,  her,  or  their  executors, 
administrators,  or  assigns,  for  so  much  money  as  shall 
be  expressed  in  such  endorsement. 


flow  expencei  of  jury  and  witnesses  are  to  be  h 
By  Statute  3  Geo.  \.  c  126.  a.  87,    In  case  any  jury  « 
juries  to  be  summoned  and  sworn  pursuant  to  the  d 
tions  and  authority  of  this  Act,  shall  give  in  and  deliH 
a  verdict  or  assessment  for  more  money,  as  a  recoor 
or  satisfaction  for  the  right,  interest,  or  property  of  a 
person  or  persons  in  any  such  lands,  tenements,  heredill 
ments,  or  premises,  or  fur  any  loss  or  ilamage  to  be  k 
him,  her,  or  them  sustained,  than  what  shall  have  b 
agreed  to  and  offered  by  such   trustees  before  the  s 
moning  or  returning  the  said  jury  or  juries,  j 
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^Dce  or  satisfaction  for  any  such  right,  interest,  or  pro- 
perty, or  for  any  loss  or  damage  as  aforesaid,  then  and 
IB  such  case  the  costs  and  expencea  of  summoning  and 
maintaining  the  said  jury  and  witnesses,  and  all  other 
expences  attending  the  hearing  and  determining  such 
difference,  shall  be  borne  and  paid  by  the  treasurer  to 
the  trustees,  out  of  any  money  which  shall  then  be  in  his 
hands,  or  out  of  any  monies  to  be  received  by  virtue  of 
the  Act  for  repairing  and  maintaining  such  turnpike  road, 
ntch  costs  and  expences  to  be  settled  and  ascertained  by 
•ome  justice  of  the  peace  for  the  county  wherein  the  dis- 
pute shall  have  arisen,  not  interested  in  the  matter  in 
qoestion,  who  is  hereby  authorized  and  empowered  to 
settle  and  determine  the  same,  and  to  make  an  order  on 
the  treasurer  of  the  trustees  liable  thereto  for  the  payment 
thereof; — But  if  any  such  jury  or  juries  so  summoned  and 
iwom  as  aforesaid,  shall  give  in  and  dehver  a  verdict  or 
ueessment  fur  no  more  or  for  less  money  than  shall  have 
been  agreed  to  and  offered  by  the  trustees  before  tlie 
■ummoning  and  returning  of  the  said  jury  or  juries,  as  a 
recompence  and  satisfaction  for  any  such  right,  interest, 
or  property  in  any  such  lands,  tenements,  hereditaments, 
premises,  or  losses  or  damages  a^  aforesaid,  then  the 
Its  and  expcnces  of  summoning  and  maintaining  the 
Id  jury  and  witnesses,  and  all  other  expences  as  afore- 
1,  shall  be  borne  and  paid  by  the  person  or  peraoaa 
with  whom  such  trustees  shall  have  such  controversy  or 
dispute;  which  said  costs  and  expences,  having  been 
ucertained  and  settled  by  some  justice  of  the  peace  fur 
the  county  wherein  the  cause  of  dispute  shall  arise,  not 
interested  in  the  matter  in  question,  (who  is  hereby  re- 
qaired  to  examine  and  settle  the  same,)  shall  and  may 
be  deducted  out  of  the  money  su  assessed  and  adjudged, 
'MS  SO  much  money  advanced  to  and  for  the  use  of  such 
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person  or  persons,  an<l  the  pnymont  or  tender  of  ths 
remain<)er  of  such  monies  shall  be  (leeme<1  an<l  bike 
all  intents  and  purposes,  to  be  a  payment  or  tender  of  the 
whole  sum  or  sums  so  assessed  and  adjudged  ;  or  otherwise 
such  costs  and  expences,  in  case  the  same  or  any  part 
thereof  shall  exceed  such  damages,  and  shall  not  be  paid, 
upon  demand,  after  being  so  ascertained  and  settled  u 
aforesaid,  maybe  recovered  by  the  said  trustees  by  the 
ways  and  means  hereinafter  provided  for  the  recovery  of 
penalties  and  forfeitures  (a) : — Provided  always,  that  in 
cases  where  any  person  ov  persons  shall,  by  reason  of 
absence,  have  been  prevented  from  treating,  such  costs 
and  expences  shall  be  borne  and  paid  by  the  said  trustees 
in  manner  aforesaid. 

NetD  road  to  be  a  highway. — Old  road  lo  be  ttopped 
up  and  the  land  told. — By  Section  88,  When  any  turn- 
pike road  shall  be  diverted  or  turned,  and  the  new  road 
shall  be  made  and  completed,  such  new  road  shall  be 
lieu  of  the  old  road,  and  shall  be  subject  to  all  the  pro- 
visions and  regulations  in  any  Act  of  Parliament  con*- 
tained,  or  otherwise,  to  which  the  old  road  was  subject, 
and  shall  be  deemed  and  taken  to  be  a  common  bigbwa^, 
and  shall  be  repaired  and  maintained  as  such : — ^And  tlie 
old  road  shall  be  stopped  up,  and  the  land  and  soil  there-' 
of  shall  be  sold  by  the  trustees  to  some  person  or  persoot 
whose  lands  adjoin  thereto,  as  hereinafter  mentioned  with 
regard  to  pieces  of  ground  not  wanted  (  i ) ;— But  if  audi 
old  road  shall  lead  lo  any  lands,  house,  or  place,  vhich 
cannot,  in  the  opinion  of  the  said  trustees,  be  convent* 
enlly  accommodated  with  a  passage  from  such  new  road* 


(a)  See  sect.  Ul  — 
{  b  )  Set  ante,  p.  i'.'O 
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which  they  are  hereby  authorized  to  order  and  lay  out  if 
they  find  it  necessary,  then  and  in  such  case  the  old  road 
shall  be  sold,  but  subject  to  the  right  of  way  and  passage 
to  such  lands,  house,  or  place  respectively,  according  to 
the  ancient  usage  in  that  respect ;  and  the  money  arising 
from  such  sale,  in  either  of  the  said  cases,  shall  be  applied 
towards  the  purchase  of  the  land  where  such  new  road 
shall  be  made,  or  in  the  same  manner  as  the  tolls  arising 
on  such  road,  as  the  trustees  thereof  shall  think  fit ;  and 
upon  the  completion  of  any  contract  whereby  any  part  of 
the  old  road  shall  be  given  in  payment  for  the  value  of 
the  ground  taken  for  the  new  road,  or  upon  payment  of 
the  price  of  any  part  of  the  old  road,  the  soil  of  such  old 
road  shall  become  vested  in  the  purchaser  thereof  and 
his  heirs ;  but  all  mines,  minerals,  and  fossils  lyii^  under 
die  same  shall  continue  the  property  of  the  person  or 
persons  who  would  from  time  to  time  have  been  entitled 
to  the  same,  if  such  old  road  had  continued. 

Power  to  sett  unnecessary  pieces  of  land ^  or  tenements. 
By  Section  89,  Where  the  trustees  of  any  turnpike  road 
sbaO  have  purchased,  or  shall  be  possessed  of  any  piece 
or  pieces  of  ground,  not  wanted  for  the  purposes  of  such 
road,  it  shall  be  lawfiil  for  such  trustees  to  sell  and  dis- 
pose of  the  same: — Provided  always,  that  the  said  trus- 
tees, before  they  shall  sell  and  dispose  of  any  such  piece 
or  pieces  of  ground  not  wanted  for  the  purposes  of  such 
turnpike  road  as  aforesaid,  to  any  other  person  or  per- 
uooB,  shall  first  offer  the  same  to  the  person  or  persons  of 
whom  the  same  shall  have  been  purchased,  or  to  the  per- 
son or  persons  whose  lands  shall  adjoin  thereto ;  and  if 
such  person  or  persons  respectively  shall  then  and  there- 
upon refuse,  or  shall  not  agree  (except  with  respect  to  or 
on  account  of  the  price  thereof)  to  purchase  the  same  re- 
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spectively,  on  an  affidavit  being  made  and  sworn  befure 
B  master  or  masters  extraordinary  in  tlie  High  Court  i 
Chancery,  or  before  one  of  his  Majesty's  justices  of  the  ■ 
peace  for  the  county  where  such  ground  is  situate  (who 
are  hereby  respectively  empowered  to  take  such  affidavit)' 
by  some  person  or  persons  no  way  interested  in  the  said' 
piece  or  pieces  of  ground,  stating  that  such  offer  \ 
made  by  or  on  the  belialf  of  such  rustees,  and  that  such 
offer  was  then  and  thereupon  refused,  or  was  not  agreed 
to  by  the  person  or  persons  to  whom  the  same  was  made) 
such  affidavit  shall,  in  all  courts  whatsoever,  be  sufficient 
evidence  and  proof  that  such  offer  was  made,  and  was  r^ 
fused  or  not  agreed  to  by  the  person  or  persons  to  whom 
such  offer  was  made  ( as  the  case  may  be)i — -\nd  in  case 
such  person  or  persons  shall  be  desirous  of  purcha^g 
such  piece  or  pieces  of  ground,  and  he,  she,  or  they  and 
the  said  trustees  shall  differ  or  not  agree  with  respect  to 
the  price  thereof,  then  the  price  or  prices  thereof  sbaS 
be  ascertained  by  a  jury,  in  manner  in  this  Act  directed  ' 
with  respect  to  disputed  value  of  premises  (o  be  taken 
and  used  in  pursuance  of  this  Act ;  and  the  expence  of 
hearing  and  determining  such  difference  shall  be  bom* 
and  paid  in  manner  hereinbefore  directed  with  respect  to 
such  purchases  made  by  the  said  trustees,  mutotU  t 
tandis  : — And  the  money  to  arise  by  the  sale  or  sales  of 
such  pieces  or  parcels  of  ground  shall  be  applied  by  the 
trustees  to  the  purposes  of  the  Act  for  repairing  and  a 
taining  such  tumjiike  road,  but  the  purchaser  or  pur- 
chasers thereof  shall  not  be  answerable  or  accountable  ' 
for  any  misapplication  or  non-application  of  such  money; 
And  the  conveyances  of  such  piece  or  pieces  of  grouni 
shall  be  made  to  the  purchaser  or  respective  purchaseff 
thereof,  and  in  such  manner  and  form  as  is  hereinb^iirv 
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diiected  (a)  with  respect  to  the  coiiTeyances  to  be  nude 
of  the  land  constituting  any  part  of  the  road  hereinbefors 
directed  to  be  sold. 

By  Sua.  4  Geo.  4.  c.  95.  s.  63,  In  case  the  trustees 
for  making  or  maintaining  any  turnpike  road  shall  become 
I  of  any  tenements  or  hereditaments  which  are 
•  or  uonecesBary  for  the  purposes  of  such  road,  it 
diall  be  lawful  for  the  said  trustees  to  sell  and  dispose  of 
Ibe  same,  in  such  and  the  same  manner  as  by  the  said 
re(3ted  Act  (i)  they  are  authorized  and  empowered  to 
do,  in  the  caaes  of  any  land  or  ground  not  wanted  for  tbe 
purposes  of  such  road. 

Form  of  conveyance,  and  which  ahaU  be  made  at  tie 
egpenee  of  the  irutteet.—By  Stat.  4  Geo.  4.  c.  95.  a.  65, 
It  ia  enacted,  that  all  sales  and  conveyances  of  any  buid% 
tenementa,  or  hereditaments,  to  be  sold  by  the  trustees 
of  my  turnpike  roads,  shall  be  made  at  tbe  expence  of 
Midi  tniBtees,  uid  shall  be  expressed  in  the  foUowing  or 
aoDe  rimitar  form  of  words,  as  the  circtunstances  of  tba 
case  may  require ;  videlicet. 

We, of  the  trmteet  or  commitnonert  acting  m 

exeevtion  of  an  Act  passed  [  here  insert  the  title  of  the 

Act  appointing  them  ]  in  consideration  of  the  sum  if 

l9  ma  paid  bjf  [n&me  of  the  purchaser]  do  hereby  grant 
mod  release  to  the  taid  [name  of  the  purchaser]  aU  [de- 
■oitMng  the  premises  to  be  conveyed,]  and  ail  our  right, 
Htie,  and  interest  to  and  in  the  same,  and  every  part 
tkareef.  To  hold  to  the  aoiJ  [name  of  the  purchaser,]  He 
Mrs,   executors,  administraiors,  and  assigns  for  ever. 


<a)TUib  saw  Rg*laMby4a«s.4.  «.(».•.  95,  ioln. 

(fc)  30™. 4.  e.  IM. 
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by  virtue  and  according  to  the  true  inietU  and  n^eamig 
of  an  Act  passed  in  the  fourth  year  of  the  reign  qf  King 
George  the  Fourth,  intituled,  **AnAct'*  [here  set  forth 
the  title  of  this  Act  (a).]  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals,  this day  of  ^—^m 

Trustees  not  to  pull  down  houses,  or  deviate  more  than 
100  yards,  or  take  in  gardens,  ^c.  without  consent. — By 
Section  65,  It  shall  not  be  lawful  for  the  trustees  of  any 
turnpike  road,  in  altering  or  diverting  the  course  of  any 
part  of  the  turnpike  road  under  their  care  and  manage* 
ment,  to  take  or  pull  down  any  dwelling-house  or  other 
building,  or  in  altering  or  diverting  the  course  of  any 
part  of  the  turnpike  road  under  their  care  and  manage- 
ment,  to  deviate  over  any  inclosed  lands  or  grounds  more 
thaJI  100  yards  from  the  line  or  course  of  such  turnpike 
road,  without  the  consent  in  writing  of  the  owner  or  pro- 
prietor, or  of  the  person  or  persons  hereby  authorised 
to  act  for  and  on  behalf  of  the  owner  or  proprietor  of 
such  dwelling-house  or  other  building,  or  of  such  lands 
or  grounds,  or  to  take  in  or  make  use  of  any  garden, 
^ard,  or  paddock,  or  any  park,  planted  walk,  or  avenue 
to  a  house,  or  any  inclosed  ground  planted  as  an  oma^ 
ment  or  shelter  to  a  house,  or  planted  and  set  apart  as  a 
nursery  for  trees,  or  any  part  thereof  respectively,  with- 
out the  like  consent  of  the  owner  or  proprietor  thereof^ 
or  of  the  person  or  persons  hereby  authorized  as  afore- 
said, first  had  and  obtained : — And  it  shall  be  lawfiil  for 
all  bodies  poUtic,  corporate,  or  collegiate,  corporations 
aggregate  or  sole,  tenants  for  life  or  in  tail,  husbandsy 
guardians,  trustees,  feoffees  in  trust,  committees,  exe- 
cutors, administrators,  and  all  other  persons  whomsoever, 

(a)  See  the  title  of  UiU  Act,  ante,  p.  188,  note  (a). 
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not  only  for  or  on  behalf  of  themseUeB,  their  heirs  aod 
niccessora,  but  also  for  and  on  behalf  of  the  person  or 
persons  entitled  in  reversion,  remainder,  or  expectancy 
after  them,  snd  for  and  on  behalf  of  their  cestuique  trusts, 
whether  feme b-co vert,  infants,  or  issue  unborn,  lunatics, 
idiots,  or  other  person  or  persons  whomsoever,  and  to  and 
for  all  femes-covert  who  are  or  shall  be  seised  of  or  mte- 
rested  in  their  own  right,  and  to  and  for  all  and  every 
person  or  persons  whomsoever,  who  are  or  shaU  be  pos- 
sesaed  of  or  interested  in  any  such  lands,  tenements,  here- 
ditaments, or  premises,  or  who  shall  sustain  any  damage, 
to  give  their  consent  in  writing  to  the  said  trustees,  for 
the  taking  or  pulling  down  of  such  dwelling-house  or 
other  building,  or  the  making  such  deviation  of  more 
than  100  yards  as  aforesaid,  or  tfae  making  use  of  such 
garden,  yard,  paddock,  park,  planted  walk,  avenue,  or 
other  such  premises  as  aforesaid,  and  to  contract  with  the 
said  trustees  for  the  sale  thereof,  or  for  the  sjitisfaction  to 
be  made  for  the  same,  or  for  such  damages  as  aforesaid, 
and  by  conveyance,  lease  and  release,  or  bargain  and  sale, 
to  sell  and  convey  unto  the  said  trustees  all  or  any  such 
lands,  tenements,  hereditaments,  or  premises,  or  any  part 
thereof,  for  the  purposes  aforesaid;  And  all  contracts, 
sales,  and  conveyances  which  shall  be  so  made,  shall  be 
good,  valid,  and  effectual,  to  all  intents  and  purposes, 
without  fine  or  recovery,  and  shall  he  a  complete  bar  to 
all  estates  tul  and  other  estates,  rights,  titles,  trusts,  and 
interests  whatsoever,  any  law,  statute,  usage,  custom,  or 
other  matter  to  the  contrary  notwithstanding;  and  all  such 
bodies  politic,  corporate,  or  collegiate,  corporations  ag- 
gregate or  sole,  tenants  for  Ufe  or  in  tail,  husbands,  guar- 
dians, trustees,  feoffees,  committees,  ezecutt^s,  adminis- 
trators, and  all  other  persons,  shall  be  and  are  hereby 
indemnified  for  what  they  or  any  of  them  ahiH  do  by 
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virtue  or  in  pursuance  of  this  Act: — Piovided  alnays,' 
that  nothing  herein  contained  shall  extend,  or  be  deemedi 
taken,  or  construed  to  extend  to  revoke,  Ilniit,  abridge,  op 
alter,  or  vary  any  powers  or  autliorities  contained  in 
Act  or  Acts  of  Parliament  existing  and  in  force  at  ther- 
passing  of  this  Act,  for  making,  altering,  or  diverting  any 
turnpike  road  or  roads,  or  the  course  thereof,  to  he  made, 
altered,  or  diverted  and  maintained  under  the  authority 
of  such  Acts,  but  the  same  powers  and  authorities  shall 
and  may  be  exercised  and  carried  into  effect  by  the  trus- 
tees appointed  by  such  Acts,  fully  and  effectually;  any 
thing  hOTein  contained  to  the  contrary  notwithstanding. 

Regulations  J'or  tie  pat/menl  of  compensalion-mtmeif, 
when  the  parly  entitled  thereto  shall  be  under  any  inca- 
pacity.—Qy  Slat.  7  &  8  Geo.  4.  c.  24.  s.  9,  It  is  enacted. 
That  if  any  money  shall  he  agreed  or  awarded  to  be  paid' 
for  any  lands,  tenements,  or  hereditaments,  purchased, 
taken,  or  used  by  the  trusiees,  which  shall  belong  to  any 
body  politic,  corporate,  or  collegiate,  corporation  aggre- 
gate or  sole,  infant,  lunatic,  tenant  for  life  or  in  tail,  gfr- 
neral  or  special,  feoffee  in  trust,  guardian,  committee, 
trustee,  feme-covert,  or  other  incapacitated  person,  sudi 
monies  shall,  if  the  same  amount  to  the  sum  of  £9fXi,  with 
all  convenient  speed,  be  paid  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Exchequer,  to  be  placed  to  his  account  ex 
parte  the  trustees  for  executing  such  Act,  pursuant  tft 
the  method  prescribed  by  an  Act  passed  in  the  first  year 
of  the  reign  of  King  George  the  Fourth,  intituled,  An  Act 
for  the  better  securing  the  Monies  and  Effects  paid  into 
the  Cottrt  of  Exchequer  at  Westminster  on  Account  of 
the  Suitors  of  tite  said  Court,  and  for  the  Appointment 
of  an  Accountant-General  and  (too  Masters  of  the  send 
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Court,  and /or  olfier  Purposes,  and  the  General  Orders 
of  the  said  Court,  and  without  fee  or  reward; — And  such 
money,  when  so  paid  in,  shall  be  applied,  under  the  di- 
rection  and  with  the  approbation  o£  the  said  Court,  to 
be  signified  by  an  order  to  be  made  upon  a  petition  to  be 
preferred  in  a  summary  way  by  tlie  person  wlio  would 
have  been  entitled  to  the  rents  and  proiita  of  the  said 
lands,  tenements,  or  hereditaments,  in  the  purchase  of 
the  land  tax,  or  the  discharge  of  any  debt  or  debts,  or 
such  other  incumbrances,  or  part  thereof,  as  the  said 
Court  shall  authorize  to  be  paid,  affecting  the  same  lands, 
tenements,  or  hereditaments,  or  affecting  other  lands,  te- 
nements, or  hereditaments,  standing  settled  therewith  to 
the  same  or  the  like  uses,  intents,  or  purposes ;  Or  where 
such  money  shall  not  be  so  applied,  then  the  same  shall 
be  laid  out  and  invested,  under  the  direction  and  appro- 
bation of  the  said  Court,  in  the  purchase  of  other  lands, 
tenements,  or  hereditaments,  which  shall  he  conveyed  and 
settled  to,  for,  and  upon  such  and  the  Uke  uses,  trusts, 
intents  and  purposes,  and  in  the  same  manner  as  the  lands, 
tenements,  or  hereditaments  which  shall  be  so  purchased, 
taken,  or  used  as  aforesaid,  stood  settled  or  limited,  or 
such  of  them  as,  at  the  time  of  making  such  conveyance 
and  settlement,  shall  be  existing,  undetermined,  and  ca- 
pable of  taking  eifecl;  And  in  the  mean  time,  and  until 
such  purchase  shall  be  made,  the  said  money  shall,  by 
order  of  the  said  Court,  upon  application  thereto,  be  in- 
vested by  the  said  Accountant-General,  in  his  name,  in 
the  purchase  of  ^3  per  centum  Consolidated,  or  j£3  per 
eenlum  Reduced  Bank  Annuities;  and  ui  the  mean  time, 
and  until  the  said  Bank  Annuities  shall  be  ordered  by  the 
said  Court  to  be  sold  for  the  purposes  aforesaid,  the  di- 
vidends and  annual  produce  of  the  said  Consolidated  or 
Reduced  Hank  Annuities  shall  from  time  to  time  be  paid, 
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by  order  of  the  said  Court,  to  the  person  who  would  for 
the  time  being  have  hecn  entitled  to  the  rents  and  profits 
of  the  said  lands,  tenements,  or  hereditaments  so  pur- 
chased, in  case  such  purchase  or  settlement  were  made. 


By  Section  10,  It  is  provided,  That  if  any  money  so 
agreed  or  awarded  to  be  paid  for  any  lands,  tenements, 
or  hereditaments,  purchased,  taken,  or  used,  and  belong- 
ing to  any  person  under  any  disability  or  incapacity  as 
aforesaid,  shall  be  less  than  the  sum  of  £iiOO,  and  shall 
exceed  the  sum  of  .£20,  then  and  in  all  such  cases  the 
eame  shall,  at  the  option  of  the  person  for  the  time  being 
entitled  to  the  rents  and  profits  of  the  lands,  tenements, 
and  hereditaments  so  purchased,  taken,  or  used,  or  of  his 
guardian  or  guardians,  committee  or  committees,  in  ca« 
of  infancy,  idiotcy,  or  lunacy,  to  he  signified  in  writing 
under  their  respective  hands,  be  paid  into  the  Bank 
England,  in  the  name  and  with  the  privity  of  the  suA' 
Accountant- General  of  the  Court  of  Exchequer,  and  be 
placed  to  his  account  as  aforesaid,  in  order  to  be  applied 
in  manner  hereinbefore  directed;  or  otherwise  the  same 
shall  be  paid,  at  tlie  like  option,  to  two  trustees,  to  be 
nominated  by  the  person  or  persons  making  such  option) 
and  approved  uf  by  the  trustees  taking  such  lands,  ten^ 
ments,  or  hereditaments,  (such  nomination  and  approba- 
tion to  be  signified  in  writing  under  the  bands  of  the' 
nominating  and  approving  parties,)  in  order  that  sucll' 
principal  money,  and  the  dividends  and  interest  aristn( 
thereon,  may  be  applied  in  manner  hereinbefore  directed, 
so  far  as  the  case  may  be  applicable,  without  obtainmgi 
or  being  required  to  obtain,  the  direction  or  approbatii 
of  the  said  Court  of  Exchequer. 

By  Section  11,  It  is  further  provided,  That  where  suck 
money  lo  agreed  or  awarded  to  be  paid  ai  bereinbefure 
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mentioned  shall  be  less  than  the  sum  of  «£S0.  then  and 
in  all  such  cases  the  same  shall  be  applied  to  the  use 
of  the  corporation  or  person  who  would  for  the  time 
being  have  been  entitled  to  the  rents  and  profits  of  the 
lands,  tenements,  or  hereditaments  so  purchased,  taken^ 
or  used,  in  such  manner  as  the  trustees  taking  such  lands^ 
tenements,  or  hereditaments  shall  think  fit;  or  in  case  of 
infiuicy,  idiotcy,  or  lunacy,  then  to  his  guardian  or  guar- 
dians, committee  or  committees,  to  and  for  the  use  and 
benefit  of  such  person  so  entitled  respectively. 

Payment  of  money ^  where  title  not  satitfiwlory,  or 
owner  not  known,  ^c. — By  Section  12,  It  is  enacted.  That 
ID  case  the  corporation  or  person  to  whom  any  sum  or 
sums  of  money  shall  be  awarded,  for  the  purchase  of  any 
lands,  tenements,  or  hereditaments,  shall  refuse  to  accept 
the  same,  or  shall  not  be  able  to  make  a  good  tide  to  the 
preauses  to  the  satisfaction  of  the  trustees,  or  in  case  the 
person  to  whom  such  sum  or  sums  of  money  shall  be  so 
awarded  cannot  be  found,  or  if  the  person  entitled  to  such 
lands,  tenements,  or  hereditaments,  be  not  known  or  dis* 
covered,  then  and  in  every  such  case  it  shall  be  lawful  for 
the  said  trustees  to  order  the  said  simi  or  sums  of  money 
to  be  paid  into  the  Bank  of  England,  in  the  name  and 
with  the  privity  of  the  Accountant-General  of  the  said 
Court  of  Exchequer,  to  be  placed  to  his  account,  to  the 
credit  of  the  parties  interested  in  the  siud  lands,  tene- 
ments, or  hereditaments,  (describing  them,)  subject  to 
the  order,  controul,  and  disposition  of  the  said  Court  of 
Exchequer;  which  said  Court,  on  the  application  of  any 
person  making  claim  to  such  sum  or  sums  of  money, 
or  any  part  thereof,  by  motion  or  petition,  shall  and  is 
hereby  empowered,  in  a  summary  way  of  proceeding  or 
otherwise,  as  to  the  same  Court  shall  seem  meet,  to  order 
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the  same  to  be  laid  out  and  myested  in  the  Pnblic  Funds, 
and  to  order  distribution  thereof^  or  payment  of  the  divi- 
dends thereof,  according  to  the  respective  estate  or  estates^ 
title,  or  interest  of  the  person  making  claim  thereto,  «nd 
to  make  such  other  order  in  the  premises  as  to  the  said 
Court  shall  seem  just  and  reasonable;  and  the  cashier  or 
cashiers  of  the  Bank  of  England,  who  shall  receive  such 
sum  or  sums  of  money,  is  and  are  hereby  required  to  give 
a  receipt  or  receipts  for  such  sum  or  sums  of  money 
( mentioning  and  specifying  for  what  and  for  whose  use 
the  same  is  or  are  received)  to  such  person  as  shall  pay 
any  sum  or  sums  of  money  into  the  Bank  as 


Persons  in  possession,  presumptively  entitled.  —  By 
Section  13,  It  is  provided,  That  where  any  question  shall 
arise  touching  the  title  of  any  corporation  or  person  to 
any  money  to  be  paid  into  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  Accountant-General  of 
the  Court  of  Exchequer,  in  pursuance  of  this  Act,  for 
the  purchase  of  any  lands,  tenements,  or  hereditaments, 
or  of  any  estate,  right,  or  interest  in  any  lands,  tenements, 
or  hereditaments,  or  of  any  Bank  Annuities  to  be  pur- 
chased with  any  such  money,  or  to  the  dividends  or  inte- 
rest of  any  such  Bank  Annuities,  the  person  who  shall 
have  been  in  possession  of  such  lands,  tenements,  or  here- 
ditaments at  the  time  of  such  purchase,  and  all  persons 
claiming  under  such  person  or  under  the  possession  of 
such  person,  shall  be  deemed  and  taken  to  be  lawfully 
entitled  to  such  lands,  tenements,  or  hereditaments,  ac- 
cording to  such  possession,  until  the  contrary  shall  be 
shown  to  the  satisfaction  of  the  said  Court  of  Exchequer; 
And  the  dividends  or  interest  of  the  Bank  Annuities 
to  be  purchased  with  such  money,  and  also  the  capital 
of  such  Bank  Annuities,  shall  be  paid,  applied,  and  die- 
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poied  of  Rcootdingly,  unless  it  shall  be  made  appear  to 
tlie  said  Coart  that  such  possession  was  a  wrongful  pos- 
and  that  some  other  person  was  lawfully  entitled 

ifa  lands,  tenements,  or  hereditaments,  or  to  some 

or  interest  therein. 


Tke  Comi  wuig  ardtr  expenees  and  casis  io  be  paid 
iy  irmtlees  of  the  road, — By  Section  14-,  Where,  by  rea- 
aan  of  any  disability  or  incapacity  of  the  corporation  or 
person  entitled  to  any  lands,  tenements,  or  hereditaments, 
die  porchase-money  for  the  same  shall  be  required  to  be 
paid  into  the  said  Court,  and  to  be  applied  in  the  pur- 
diase  of  other  lands,  tenements,  or  hereditaments,  to  be 

^  settled  to  the  Uke  uses,  it  shall  be  lawful  for  the  said 
Coort  to  order  the  expences  of  all  purchases  from  time 
to  time  to  be  made  in  pursuance  of  this  Act,  or  so  much 

a  of  soch  expences  as  the  said  Court  shall  deem  reasonable, 
together  with  the  necessary  costs  and  charges  of  obtain- 
ing such  order,  to  be  paid  by  the  trustees  taking  any  such 
lands,  tenements,  or  hereditaments,  who  shall  from  time 
to  time  pay  such  sums  of  money  for  such  purposes  as 
the  said  Court  shall  direct 

Trmgiees  io  fence  new  roads. — By  Stat.  4  Greo.  4.  c.  95, 
8.  66,  In  all  cases  where  the  trustees  of  any  turnpike 
road  shall  turn  or  alter  any  part  or  parts  of  such  turnpike 
road,  or  make  any  new  road  over  and  through  any  private 
grounds,  or  across  any  public  or  private  footway,  or  shall 
take  away  any  fence,  for  widening  or  improving  any  such 
road,  the  said  trustees  shall  make,  or  cause  to  be  made 
and  planted  proper  quickset  hedges,  or  shall  make  or 
build  proper  fences  or  walls,  on  both  sides  of  such  new- 
made  road,  or  on  the  side  upon  which  any  such  fence 
may  be  so  removed  as  aforesaid,  with  sufficient  ditches 

E  E  2 
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to  the  same^  and  sufficient  posts  and  nub,  or  other  tenses, 
on  both  sides  of  such  quickset  hedges,  to  protect  the 
growth  thereof,  so  as  effectually  to  guard  and  fence  off 
the  lands  adjoining  any  such  road  from  trespass  or  injuTf 
by  horses,  asses,  cattle,  sheep,  or  swine;  and  also  proper 
gates,  stiles,  posts,  bridges,  and  arches,  where  necessary, 
out  of  any  such  road  into  the  lands  adjoining,  and  shall 
keep  such  fences  so  to  be  made  in  good  order  and  repair, 
for  and  during  the  term  of  five  years  from  the  time  that 
such  fences  shall  have  been  made  or  set  up ;  unless  the 
owners  or  proprietors  for  the  time  being  of  any  such  land 
or  ground  shall  agree  with  the  trustees  to  keep  such 
fences  in  repair  from  an  earlier  period,  for  such  time  as 
aforesaid. 

In  the  case  of  Rex  v.  The  Commissioners  of  the  Lkuh 
dilo  Roads  {a\  it  appeared  that  in  the  year  1765,  an 
ancient  road  leading  through  the  town  of  Llandilofbur, 
which  went  along  the  outside  of  the  church-yard,  was  by 
an  order  of  the  trustees  carried  through  the  middle  of 
the  church-yard;  at  which  time  the  trustees  caused  a  wall 
to  be  built  at  their  sole  expence  on  each  side  of  the  road 
so  diverted,  which  they  had  ever  since  repaired  till  within, 
the  last  three  years*  By  a  clause  in  the  Act  it  is  enacted, 
**  That  the  trustees  shall  apply  the  money  raised  by  the 
''  tolls,  &c.  in  erecting  gates  and  toll-houses,  and  repair* 
ing  and  widening  the  said  roads  within  their  respectife 
districts,  and  defraying  the  necessary  costs,  charges^ 
and  expences  attending  the  same  and  the  execution  <rf 
**  the  said  Act."  It  was  contended,  that  under  this  clause 
the  trustees  were  liable  to  the  repair  of  the  wall  wludi 
they  had  built,  upon  the  plea  that  these  walls  should  be 
considered  as  part  of  the  road  for  thb  purpose,  because 

(a)  2T.  Il.«3». 


it 
ti 
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Ae  mad  eould  not  have  been  turned  through  the  church- 
jndwitlioot  erecting  them.  ^SM/*^  Ashhurst,  J.  ''As 
no  dame  is  inserted  in  the  Act  which  throws  the  amus 
at  repairs  on  the  tnisteesj  we  cannot  make  them  liable/' 
And  JKT  Boiler,  J.  ''What  is  meant  by  the  road  in  the 
Act  is  the  surfiuae  over  which  the  subjects  have  a  right 
to 


IVnoRf  liable  by  teuurCf  %e.  to  repair  old  road^  shaUt 
im  proportiath  remaia  liable  to  new  road.-^Bj  Staiuie 
4  Geo.  4.  c.  95.  s.  68»  After  reciting,  That  doubts  have 
arisen  and  may  arise,  whether  any  body  politic  or  corpo- 
vatey  or  any  particular  person  ot  persons,  liable  to  repair, 
by  tenure  or  otherwise,  any  old  turnpike  road,  or  part  of 
aoch  road  widened,  altered,  diverted,  or  turned,  ought  to 
repair  or  contribute  to  the  repair  of  the  whole  or  any  part 
or  proportion  of  the  new  road  set  out  in  lieu  of  the  oU 
turnpike  road;  for  obviating  such  doubts,  and  preventing 
disputes  about  the  same,  It  b  enacted.  That  all  and  every 
body  politic  or  corporate,  and  person  and  persons,  who 
was,  were,  or  shall  be,  liable  as  aforesaid  to  the  repair  of 
any  old  turnpike  road,  which  has  been,  since  the  passing 
of  the  said  recited  Act  («),  or  shall  be,  widened,  altered, 
diverted,  or  turned,  shall  respectively  be  and  continue  in 
the  same  manner  liable  to  the  repair  of  such  new  road, 
set  out  in  lieu  of  the  old  road,  or  so  much  thereof  as 
shall  be  equal  to  the  burthen  and  expence  of  repairing 
such  old  road,  from  which  he,  she,  or  they  shall  be  exo- 
nerated by  the  widening,  altering,  diverting,  or  turning 
thereof: — And  if  the  several  parties  interested  therein 
cannot  agree,  the  same  shall  be  viewed  by  two  justices  of 
the  peace  of  the  county  where  such  road  shall  be,  and 
shall  be  settled,  adjusted,  and  determined  by  them,  in 

{a)  3  Geo.  4.  c.  126. 
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such  manner  as  they  shall  think  just  and  reasonable;  and 
from  and  after  such  determination  of  the  justices,  the  body 
politic  or  corporate,  and  person  or  persuns  liable  to  repair 
such  new  road  as  aforesaid,  shall  bear  all  charges  of  pre- 
sentments, indictments,  and  prosecutions  for  not  repairing 
the  same ;  and  if  it  shall  be  found  more  convenient  to  fix 
a  gross  sum,  or  an  annual  sum  to  be  paid  by  any  sneh 
body  politic  or  corporate,  or  person  or  persons,  instead 
of  fixing  the  part  or  proportion  of  such  new  road  to  be 
repaired  by  him,  her,  or  them,  the  said  justices  may,  with 
the  consent  of  such  person  or  persons,  and  also  of  the 
trustees  of  the  said  road,  obtained  at  a  meeting  of  such 
trustees,  order  and  direct  the  same  accordingly;  and  the 
order  and  direction  of  the  said  justices  shall  be  final  and 
conclusive,  and  shall  continue  binding  on  all  bodies  polilic 
or  corporate,  and  persons  whomsoever  (a). 


(  « )  See  4  Geo.  4.  c.  95.  t.  78,  and  agree  with  any  penoa,  ftr 
(ante,  p.  205 )  whereby  the  trns-  the  making,  amending,  alttri^fe 
tees  are   anthoriied  to  contract       or  maintaining  the  road. 
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CHAPTER    VI. 

AS  TO  NUISANCES  IN  HIGHWAYS;— THEIR  REMOVAL;— 
%        AND  THE  PUNISHMENT  OF  THE  OFFENDERS. 

J.  Shall,  in  this  Chapter,  pursue  the  same  arrangement, 
which  has  been  already  adopted  with  regard  to  other  parts 
of  our  subject,  and  consider  the  hiw  relating  to  nuisances 
in  highways:  1st,  As  it  exists  under  the  common  law  :«— 
Sdly,  As  it  is  regulated  by  the  Highway  Acts: — and  Sdly, 
As  it  is  regulated  by  the  Turnpike  Acts. 

Section    I. 

As  to  nuisances  at  the  common  law. 

Both  this  and  the  two  following  Sections  will  require 
to  be  subdivided  into  two  parts:  1st,  As  to  the  nature  of 
the  nuisances:  and  Sdly,  How  the  nuisances  are  to  be 
removed,  and  the  offenders  proceeded  against. 

First:    What  is  considered  by  the  common  law  to  be  a 

nuisance  in  a  highway. 

A  public  nuisance  may  be  defined  to  be  an  offence 
against  the  public,  either  by  doing  a  thing,  which  tends 
to  the  annoyance  of  all  the  king's  subjects,  or  by  neglett- 
ing  to  do  a  thing  which  the  common  good  requires.  On 
the  other  hand,  annoyances  to  the  interest  of  particular 
persons  are  not  punishable  by  a  public  prosecution  as  com- 
mon nuisances,  but  are  left  to  be  redressed  by  the  private 
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actions  of  the  parties  aggrieved  by  them  (a).  And  from 
hence  it  clearly  follows,  that  no  indictment  for  a  nuisance 
can  be  good,  which  lays  it  to  the  damage  of  private  per- 
sons only  (6). 

In  conformity  with  the  above  principle,  the  neglect  to 
repair  a  highway,  by  the  party  who  is  bound  to  make  sndbt 
repair,  is  by  law  considered  to  be  the  subject  of  a  pubUc 
prosecution  as  a  nuisance,  equally  with  any  actual  ob- 
struction to  the  public  right  of  passage. 

It  seems  to  be  clear,  that  all  injuries  whatsoever  to  any 
highway,  as  by  digging  a  ditch  (c),  or  making  a  fence 
across  it,  or  laying  logs  of  timber  along  it,  or  by  doing 
any  other  act  which  will  render  it  less  commodious  to  the 
king's  people,  are  public  nuisances  at  common  law(</). 

And  there  is  no  doubt,  that  it  is  a  nuisance  at  common 
law  to  erect  a  new  gate  in  a  highway  (e).  Although  it 
may,  perhaps,  be  argued  that  a  gate  erected  in  a  highway 
will  be  no  nuisance,  because,  if  it  were,  it  could  not  be 
justified  by  any  prescription,  as  it  is  agreed  that  it  maybe; 
but  to  this  it  may  be  answered,  that  the  erecting  such  a 
gate  is  a  nuisance,  because  it  interrupts  the  people  in  that 
free  and  open  passage,  which  they  before  enjoyed  and 
were  fully  entitled  to;  whereas,  when  such  a  gate  has 
continued  time  out  of  mind,  it  shall  be  intended  that  it 
was  set  up  at  first  by  consent,  on  a  composition  with  the 
owner  of  the  land  on  the  laying  out  the  road,  in  which 


(a)  2  Rol.  Ab.  83.— 1  Hawk.  P.  Sbelderton,  f  Keb.  til,  pi.  68. 

C.  c.  75.  8.  1.  and  2.  (d)  Ritcb.  54,  36.-1  Hawk.  P. 

(  *  )  1  Sid.  C09.— 1  Hawk.  P.  C.  C.  c.  76.  s.  144. 

c.  76.  s.  3.  (  e  )  1  Hawk.  P.  C.  c.  76.  i.  146. 

( c  )  Rex  V,  Tiic  InliabiUnts  of 
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die  people  had  never  an j  greater  freedom  of  passage 
duui  what  they  stiD  enjoy  (a). 

Also  it  seemeth  clear,  that  it  is  a  nuisance  to  sofier 
the  ditches  adjoining  to  a  highway  to  be  foul,  by  reason 
whereof  it  is  impaired;  or  to  suffer  the  boughs  of  trees 
powing  near  the  highway  to  hang  over  the  road,  in  sndi 
a  manner  as  thereby  to  incommode  the  passage  (6). 

A  party  obstructing  a  highway  cannot  plead  that  the 
hindrance  is  only  partial,  and  that  the  public  have  8uf> 
fident  room  left  to  pass  along  the  way,  if  they  have  not 
the  same  free  and  full  passage  as  they  are  entitled  to. 
Therefore  it  is  no  excuse  for  one  who  layeth  logs  of 
timber  along  a  highway,  that  he  laid  them  only  here  and 
there,  so  that  the  people  might  have  a  passage  by  wind* 
ings  and  turnings  through  the  logs  (c).  Yet  it  is  said  to 
be  DO  nuisance,  for  the  inhabitants  of  a  town  to  unlade 
UletB,  &c  in  the  street  before  their  houses,  by  reason 
df  the  necessity  of  the  case,  unless  they  sufier  them  to 
oootinae  there  an  unreasonable  time  after  they  are  un- 
lomied{d). 

But  if  die  obstrucdon  in  such  a  case  be  continoed  be- 
jood  a  reasonable  time,  the  party  committing  it  will  be 
liable  to  an  indictment.  Thus  in  the  case  of  Bex  ▼• 
JtmueB{e),  a  waggoner  was  convicted  of  a  nuisance,  tor 
<iccnpying  one  side  of  a  public  street  in  a  dty,  before  his 
warehouses,  in  loading  and  unloading  his  waggons  for 
several  hours  at  a  time,  both  by  night  and  by  day,  and 


(«)8ce  1  Hmwk.  p.  C.  c.  75,  (c)f  RoL  Ab.  137,  B.— iHav. 

s.  9,  ami  tbe  cases  there  dted.  P.  C.  c  76,  s.  14^. 

( * )  1  Hawk.  P.  C.  c.  76,  ft.  147.  (d)  Ibid. 

And  see  Stephens  r.  Hajo<,  Ra}  m.  (e)  6  East,  4t7.^Aiid  see  B«b 


SJU.  F.  Steimnan,  1  Bos.  H  FwL  4^^ 
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having  one  waggon  at  least  usually  standing  before  his 
warehouses,  so  that  no  carriage  could  pass  on  that  side 
of  the  street,  although  there  was  room  for  two  carriages 
to  pass  on  the  opposite  side  of  the  street  Per  Cur:  The 
primary  object  of  the  street  was  for  the  free  passage  of 
the  public,  and  any  thing  which  impeded  that  free  pas- 
sage, without  necessity^  was  a  nuisance. 

And  in  the  case  of  Rex  v.  Cross {a\  the  defendant 
was  indicted  and  found  guilty  for  keeping  coaches  at  a 
stand  in  the  street,  waiting  for  passengers.  Per  Lord 
Ellenborough,  C.  J.  ''  Every  unauthorized  obstruction  of 
a  highway  to  the  annoyance  of  the  king's  subjects  is  an 
indictable  offence.  It  is  immaterial  how  long  the  practice 
may  have  prevailed,  for  no  length  of  time  will  legitimate 
a  nuisance" 

In  accordance  with  what  is  here  laid  down  by  Lord 
Ellenborough,  it  may  be  concluded,  that,  as  the  obstruct- 
ing a  highway,  by  diverting  it  or  attempting  to  stop  it  up, 
is  clearly  a  nuisance  at  the  common  law,  it  is  immaterial 
how  long  a  highway  has  been  shut  up,  and  disused  by  die 
public;  and  that  the  people  can  never  be  barred  of  their 
right,  unless  the  inclosure  of  the  way  has  been  made  ri- 
ther  by  Ucence  obtained  upon  a  writ  of  ad  quod  damnwrn^ 
or  by  means  of  the  legislative  provisions  which  have  been 
detailed  in  the  preceding  Chapter  (6).     And  therefore,  if 
a  highway  has  been  changed  and  diverted  without  the 
formalities  required  by  law,   and    notwithstanding    the 
public  may  for  a  length  of  time  have  made  use  of  the 
substituted  way,  yet  they  may,  at  their  pleasure,  return  to 


(a)  3  Campb.  ft6.-^ee  Stat.  (6)  Sre    Rex  v.    Ward,   Cro. 

13  O.  3.  c.  78.  8.  11.    Post,  Sec-        Car.  t66^  pi.  16.— And  Voo^ht  •• 
tion'II.  WiDcli,  «  B.  &  A.  66t.  S.  P. 
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tiie  old  path,  and  remove  any  obstruction  there,  or  indict 
the  person  who  has  caused  or  continued  such  obstruction. 
And  for  the  same  reason,  under  similar  circumstances, 
the  proprietor  is  at  liberty  at  any  time  to  warn  the  people 
from  passing  over  the  substituted  way ;  and  after  notice 
(for  without  such  notice  a  plea  of  licence  would  be  per- 
mitted (a),)  he  may  sustain  an  action  of  trespass  against 
any  person  who  shall  traverse  the  new  way :  unless  the 
occupation  thereof  by  the  public,  and  other  circumstances, 
are  sufficient  to  support  the  inference  of  a  dedication  by 
the  owner  (i). 

It  may  also  be  stated  as  clearly  deducible  from  Lord  £1- 
lenborough's  decision  in  the  above  case  of  Rex  v.  Cross, 
that  it  is  a  common  nuisance  to  plough  up  a  public  foot- 
path; not  only  because  the  public  are  obstructed  in  their 
accustomed  passage,  but  more  particularly  as  all  traces 
of  the  way  are  thereby  obUterated,  and  the  public  are 
left  in  ignorance  as  to  the  route  which  they  ought  to  pur- 
sue* This  is  a  point  of  law  seldom  attended  to,  and  yet 
▼ery  frequently  violated:  but  there  can  be  no  doubt,  that 
any  occupant,  who  thus  infringes  upon  the  public  rights, 
subjects  himself  to  an  indictment.  In  one  case  (c)  where 
an  information  was  laid  against  the  defendant  for  stopping 
of  the  highway,  the  word  was  obstupabat;  it  was  proved 
in  evidence  that  he  plowed  it  up,  and  the  Court  resolved 
that  it  did  well  maintain  the  information. 

It  seemeth,  says  Mr.  Hawkins  (c{),  that  an  heir  may  be 
indicted  for  continuing  an  encroachment  or  other  nuisance 


( « )  See  Cro.  Car.  «67.— Yelv.  (c  )  Griesley's  cue,  1  Ventr.  4. 

141,  US.  And  we  6  Mod.  145. 

(  *  )  As  to  the  doctrine  of  dedi-  (  d  )  1  Hawk.  P.  C.  c.  76.  ••  157. 
cation,  lee  ante,  Chapter  III. 
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to  a  highway,  begun  by  his  ancestor,  because  such  a  con- 
tinuance thereof  amounts  in  the  judgment  of  law  to  a 
new  nuisance. 

Yet  in  Austin's  Case  ( a  ),  in  an  indictment  for  erecUng 
posts  and  rails  in  a  highway,  it  was  held  'necessary  to 
prove  that  the  party  indicted  set  them  up ;  for  a  coDtiiitH 
ance  of  them,  or  not  suffering  them  to  be  removed,  would 
not  serve. 


The  question  as  to  what  is  to  be  considered  a  nuisance 
in  9L  public  navigable  river y  acquires,  at  the  present  period, 
a  peculiar  interest,  from  the  circumstance  of  the  dispute 
which  is  yet  pending,  as  to  an  obstruction  in  the  River 
Tyne,  and  the  difference  of  opinion  which  has  existed 
among  the  Judges  of  the  Court  of  K.B.  relative  thereto. 
I  hope  therefore  to  be  excused,  if  I  venture  to  consider 
this  subject  somewhat  at  large, 

I  have  already  made  some  observations  upon  the  quality 
of  a  public  navigable  river  ( 6 ) :  and  shewn  that  it  is  a 
highway,  and  that  therefore  it  should  be  a  thoroughfare. 
I  may  here  add  an  expression  of  Lord  Hale's,  which 
seems  to  confirm  this.  He  says  (c),  ''These,  whether  they 
are  fresh  or  salt,  whether  they  flow  or  reflow  or  not,  are 
primd  facie  publici  juris^  common  highways  for  man  or 
goods  or  both,  from  one  inland  toum  to  another.'*  Here 
that  great  Judge  evidently  alludes  to  the  rule  of  law  that 
a  common  highway  must  lead  from  town  to  town,  and 
appUes  the  same  rule  to  public  rivers.  It  appears,  how- 
ever,  that  as  all  rivers,  so  far  as  the  tide  flows  up  tbein« 


(  a )  1  Ventr.  183.  (  c  )  De  Jure  Maris,  p.  9, 

(6)  Ante,  p.  19,  ct  neq. 


IfUMANCEB   AND   ANTTOTANCBS.  445 

are  held  to  be  anus  of  ths  sea  (a),  the  public  will,  in 
every  such  case,  have  a  right  of  passage,  provided  there 
be  the  above  requisite. 

With  regard  to  the  nature  of  the  public  right  in  a 
navigable  river,  Lord  Hale  says  (A),  that  "  as  welt  &esh 
rivers  as  salt,  may  lie  under  these  two  lervUudet,  or 
affected  with  them,  viz.  one  of  prerogative  belonging  to 
the  king,  and  another  of  public  interest  or  belonging  to 
the  people  in  general."  And  this  public  servitude  is  thus 
described  ( c ),  "  There  be  other  rivers,  as  well  fresh  as 
aalt,  that  are  of  conunon  or  public  use  for  carriage  of 
boats  and  lighters."  And  "  as  the  common  highways  on 
die  land  are  for  the  common  land  passage,  so  these  kind 
of  rivers,  that  bear  boats  or  barges,  are  highways  by 
water ;  and  as  the  highways  by  land  are  called  aita  via 
rvgia,  so  these  public  rivers  for  public  passage  are  called 
Jitteii  regales  and  haut  streamet  le  Roy ;  not  in  reference 
to  the  propriety  of  the  river,  but  to  the  public  use."  And 
in  conformity  with  the  doctrine  already  stated  with  regard 
to  highways  (</},  the  owner  of  the  soil  cannot  change  the 
course  of  a  navigable  river  without  a  licence  upon  writ  of 
ad  quod  damnum ;  and  if  lie  render  a  stream  navigable, 
by  making  locks  or  cutts,  or  drawing  together  other 
streams,  yet  this  seems  not  to  make  it  pubUci  jwrtM  (or, 
a  highway;)  and  he  may  pull  down  his  erections,  and 
restore  the  river  to  its  old  state,  at  his  pleasure,  unless 
by  long  continuance  of  time  it  hath  been  freely  devoted 
to  the  public  use  (e).  So  if  be  purchaaeth  the  King's 
Charter  to  take  a  reasonable  toll  for  the  passage  of  the 


(a)  DeJDreUam.p.  It.  (i)  AoU,  ChapUr  V. 

<»)  IbM.  p.  6.  (•)St«  uto,  Cbsptcr  lU,  i 

(  «  )  Ibid.  p.  s.  to  Ike  dcdirsUsn  sf  •  M 
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king's  subjects,  and  puts  it  in  ure»  these  seem  to  be  de- 
Toting,  and  as  it  were  consecrating  of  it  to  the  common 

use  (a). 

So>  primd  faciei  the  soil  of  all  fresh  rivers  that  are 
thus  pubUci  juriSf  belongs,  usque  filum  aqu^,  to  the  ad- 
joining proprietors  ( 6) ;  and  the  soil  of  arms  of  the  sea 
primd  facie  belongeth  to  the  king  (c). 

Having  premised  thus  much  as  to  the  nature  of  the 
public  right  in  a  navigable  river,  I  shall  proceed  to  considtf 
what  are  nuisances  therein.  Lord  Hale,  after  stating  the 
clause  in  Magna  Charta,  which  directs  the  removal  of 
nuisances,  says,  **  These  nuisances  are  such  as  hinder  or 
obstruct  the  passage  of  boats ;  as  wears,  piles,  choaking 
up  the  passage  with  filth,  diverting  of  the  river  by  cutts 
or  trenches,  decay  of  banks,  or  the  like  (dy* 

So  by  Magna  Charta^  and  other  Statutes,  wears  that 
were  prejudical  to  the  passage  of  vessels  were  to  be  pulled 
down  {e).  And  although  a  subject  may,  by  prescription, 
have  a  wear  in  the  sea,  yet,  if  it  be  a  nuisance  to  the 
passage  of  ships,  it  may  be  abated  {/). 

After  stating  the  right  of  piscary  and  other  private 
interest,  which  a  subject  may,  by  charter  from  the  king 
or  by  prescription,  acquire  in  arms  of  the  sea,  Lord  Hale 
observes (^),  ''Yet  this  interest  or  right  in  the  subject 
must  be  so  used,  as  it  may  not  occasion  a  common  annoy- 


(  a  )  De  Jnre  Maris,  p.  9.  (  e  )  Ibid.  p.  Sf . 

(6)  Ibid.  p.  1.  (/)  Ibid.p.  tl. 

( c  )  Ibid.  Chapten  iv.  mod  v.  {g)  Ibid.  p.  ft.      And  tc«  p. 

(d)  Ibid.  p.  9.  36. 
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to  passage  of  ships  or  boats ;  for  that  is  prohibited 
by  the  common  law  and  these  several  Statutes  before 
mentioned,  viz.  erecting  new  wears,  inhancing  old,  fixing 
of  pikes  or  stakes,  and  the  like,  in  order  to  fishing:  for 
tibe  juM  privatum,  that  is  acquired  to  the  subject  either 
by  patent  or  prescription,  must  not  prejudice  the  ju9 
publicum,  wherewith  public  rivers  or  arms  of  the  sea 
affected  for  public  use." 


Mr.  Hawkins  says,  "  It  seems  certain,  that  it  is  a  com- 
mon nuisance  to  divert  part  of  a  public  navigable  river, 
whereby  the  current  of  it  is  weakened,  and  made  unable  to 
carry  vessels  of  the  same  burthen  as  it  could  before  (a).** 

So  it  is  a  nuisance  to  lay  timber  in  a  public  river,  al- 
though the  soil  on  which  it  is  laid  belong  to  the  party, 
provided  it  obstructs  the  necessary  intercourse  (6). 

In  the  late  case  of  Rex  v.  Lord  Grosvenor  and  others  (e), 
the  defendants  were  indicted  for  a  nuisance  in  erecting  a 
wharf  on  the  River  Thames  to  the  injury  of  the  navi- 
gation of  the  river.  It  appeared  on  the  trial,  that  the 
Corporation  of  London,  who  were  conservators  of  the 
river,  were  the  proprietors  of  the  soil,  and  that  they 
had  let  a  space  of  ground  to  Lord  Grosvenor  for  the  pur- 
pose of  erecting  a  wharf  there,  in  consideration  of  a  fine 
and  a  small  annual  rent.  The  wharf  in  question  had 
been  erected  between  high  and  low  water-mark,  and  ex- 
tended for  a  considerable  space  along  the  river.  There 
had  formeriy  been  a  recess  there  between  two  projections. 


(  a)  1  Hawk.  P.  C.c.  75.  s.  11,  and  see  a.  5. 

(  * )  3  Bac.  Abr.  686.    And  see  3  Keb.  769,  pi.  43. 

(e)  SSUrk.  N.  P.  R.  oil. 


448  NUiaANCfil  AND  ANNOYANGBS. 

which  afforded  a  place  of  refage  in  time  of  itomiy  and 
was  a  great  convenience  to  watermen.     On  the  part  of 
the  defendants  it  was  contended,  that,  as  claiming  under 
the  Corporation  of  London,  they  had  a  right  to  make 
such  an  erection  between  high  and  low  water-mark;  and 
that  by  Stat.  14  Geo.  3,  they  were  entitled  to  build  wharfr 
and  let  them,  provided  this  did  not  interfere  with  the 
navigation  of  the  river.  Sed per  AMbotX^  C.J.  *'  liViU  yoa 
contend,   that  you  have  a  right   to  narrow  the   River 
Thames,  so  long  as  you  leave  a  space  suflScient  for  the 
purposes  of  navigation  I    It  is  impossible  that  you  should 
derive  any  protection  from  the  Corporation  of  the  City  of 
London,  as  the  conservators  of  the  river.**— It  was  then 
contended  on  the  part  of  the  defendants,  and  evidence 
was  given  tending  to  support  that  defence,  that  the  erection 
of  the  wharf  in  question  had  been  productive  of  advan- 
tage rather  than  of  detriment  to  the  navigation  of  the 
river.      In  his  address  to  the  jury.  Lord  C.  J.  Abbott 
observed,  **  The  question  here  is,  whether  a  public  right 
has  not  been  infringed.    An  embankment  of  consideraUe 
extent  has  been  constructed  for  the  purposes  of  buOding 
a  wharf.     Much  evidence  has  been  adduced  on  the  part 
of  the  defendants  for  the  purpose  of  shewing  that  the 
alteration  affords  greater  facility  and  convenience  for  load* 
ing  and  unloading ;  but  the  question  b  not,  whether  any 
private  advantage  has  resulted  from  the  alteration  to  any  ' 
particular  individuals,  but  whether  the  convenience  of  the 
public  at  large,  or  of  that  portion  of  it  which  is  interested 
in  the  navigation  of  the  River  Thames,  has  been  aflboted 
or  diminbhed  by  thb  alteration."     And  hb  Lorddiqp 
added,  ^*  The  public  have  a  right  to  all  the  convenienee^ 
which  the  former  state  of  the  river  afforded,  unlets  bf 
the  change  some  greater  degree  of  convenience  is 
dered.*'    And  the  defendants  were  found  Guilty. 
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In  the  case  of  Rex  v.  Russell,  which  I  shall  next  refer 
to,  this  last  observation  of  the  learned  Judge,  was  con- 
stmed  by  the  counsel  for  the  defendant  in  a  sense  which 
cannot  fairly  be  attributed  to  it.  It  was  urged  as  sup- 
porting the  doctrine,  that  any  convenience  resulting  from 
die  obstrucdon,  although  not  to  the  navigation  of  the 
river  but  quite  collateral  to  and  disconnected  with  the 
public  right,  would  warrant  an  infringement  of  that  public 
right*  But  plain  reason  and  the  context  clearly  shew, 
that  the  greater  degree  of  convenience  to  be  rendered, 
nmst  be  of  the  same  quaUty  as  the  minor  degree  of  which 
die  public  may  be  deprived,  so  that  the  general  right 
ahaH  not  be  diminished. 

I  come  now  to  the  case  of  Rex  v.  Russell  and  others  (a); 
the  one  to  which  I  have  before  alluded,  as  relating  to  an 
oliatruction  in  the  River  Tyne,  and  upon  which  a  di£fer- 
of  opinion  has  prevailed. 


An  indictment  was  preferred  against  the  defendants  for 
A  mrisance  in  the  River  Tyne.  At  the  trial  at  the  York- 
■Inre  Summer  Assizes,  1824,  the  facts  of  the  case  were 
proved  to  be  as  follows :  The  defendants  were  the  owners 
and  occupiers  of  a  coal-mine  at  Wallsend,  on  the  north 
of  the  River  Tyne.  For  the  purpose  of  shipping 
coals,  they  had  caused  to  be  erected  two  staiths. 
These  erections  consist  of  piles,  (technically  caUed  gears) 
driven  into  the  bed  of  the  river,  on  the  top  of  which  a 
pktform  and  railway  are  laid ;  the  coal-waggons  pass  along 
diia  railway,  and  at  the  end  are  lowered,  by  means  of  a 
machine  called  a  drop,  into  the  hold  of  the  vessel.  The 
eods  are  diere  deposited,  and  the  waggon  raised  up  again 

{a)  6B.SiC.566. 

F  r 
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by  the  machine,  and  placed  on  the  railway.  One  of  these 
staitlts  extended  nearly  150  feet,  and  the  other  ISO  feet 
from  high  water-mark  into  the  river,  and  each  of  them 
extended  a  few  feet  beyond  low  water-mark.  The  drops, 
when  let  down,  extended  40  feet  further,  and  ships  when 
taking  in  their  cargo  were  obliged  to  lie  at  that  distance 
from  the  staitbs,  but  the  drops  when  drawn  up  did  not 
occasion  any  obstruction  to  the  navigation.  When  shipa 
are  not  laden  at  staiths,  the  coals  are  first  taken  on  board 
of  small  craft,  called  keels,  and  cast  by  band  from  the 
keels  into  the  ships,  ^\'hen  ships  are  laden  in  this  manner, 
they  generally  have  a  keel  lying  on  each  side,  and  thus 
occupy  a  greater  space  in  the  river  than  when  laden  by 
means  of  the  staiths  and  drops  (a),  and  their  cargoes 
cannot  be  put  on  board  in  less  than  double  the  time.  The 
expence  of  shipping  coals  in  this  manner  is  greater,  aai 
the  coals  are  in  worse  condition  than  when  shipped  fay 
means  of  the  staiths  (b).  It  was  proved  that  the  8t»tht 
indicted,  occasion,  at  particular  times  of  tide,  a  cfflin- 
derablc  obstruction  to  small  craft  navigating  against 
stream,  and  for  some  time  before  and  after  high  wat 
occupy  a  considerable  space  which  would  otherwise  b0| 
navigable  by  large  vessels;  but  if  there  were  no  stait 
the  number  of  keels  used  on  the  Tyne  would  be  grej 
increased,  and  the  river  would  be  very  much  cro' 
with  them.  There  was  a  sand-bank  at  the  south  side 
the  river  opposite  one  of  the  staiths  in  question,  and 


(  a  )  1>  it  Rieanl  lo  be  BMerted, 
that  tlif  veiBcl  ind  tbe  two  Leeli 
occDpy  a  greater  space  in  tbe  titer 
Ibaa  the  tg»h1,  together  with  tbe 
itBltti,  tie. }  for  if  not,  the  fact 
i«  aollilng  worth,  ■■  every  one 
■iu*t  comprehend,  thai   a   veuel 


with  two  keeli  ia  larger  ll 
vusel  alone. 

(h)  Thii  evidence  i*  qnite  i 
connecttd  with  the  qncatioa  at  t[ 
the  navigation,  and  app«art  lo 
irrelevant  and     inadtnitiible  i 
post,  p.  4S5,  6. 
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^ms  proved  to  have  inoreaaed  after  that  erection  vaa  made, 
in  coasequencQ  of  the  change  thereby  produced  in  the 
current  of  the  watei'.  The  Corjioration  of  Newcastle  are 
conservators  of  the  River  Tyne  and  port  of  Newcastle 
(which  extends  further  up  the  rtver  than  the  place  where 
the  staiths  were  erected,)  and  gave  the  defendants  leave 
to  erect  the  staiths.  When  the  learned  Judge,  who 
presided  at  the  trial,  (Mr.  Justice  Bayley)  hegan  his 
sumniing  up,  it  was  agreed,  that,  if  the  defendants  were 
acquitted,  the  prosecutors  might,  on  the  ground  of  any 
supposed  mis* direction,  move  to  enter  a  verdict  for  the 
Crown,  or  for  a  new  trial.  He  then  proceeded  to  state 
bis  opinion,  that  the  use  of  a  navigable  river  was  not  for 
passage  only,  but  for  other  important  rights  which  might 
supersede  the  right  of  paasage.  That  when  a  great 
publio  benefit  accrued  from  that  which  occBsioned  tfae 
abridgment  of  the  right  of  passage,  that  abridgment  was 
not  a  nuisance,  but  proper  and  beneficial ;  and  he  di- 
rected the  jury  to  acquit  the  defendants  if  they  thought 
that  the  abridgment  of  the  right  of  passage  in  this  case 
was  for  a  public  purpose,  and  produced  a  public  benefit, 
and  if  it  was  in  a  reasonable  situation,  and  a  reasonable 
apace  was  left  for  the  passage  of  vessels  navigating  the 
RiverTyne;  but  otherwise  tofindaverdict  for  the  Crown- 
He  then  pointed  out  to  them  that  the  staiths  were  not 
merely  a.  private  benciit,  for  that  by  means  of  them  the 
coals  were  brought  to  market  at  a  smaller  expence,  and 
in  a  better  condition,  in  both  which  respects  the  public 
were  benefitted  ( a ) ;  and  he  then  leit  to  their  decision  the 
fi>llowiDg  questions:  Were  the  staiths  erected  in  a  reasoD- 


(  ■  )  Thii  public  benefit  wu  not 
proved  in  evideoee,  it  iionlyao 
i^/rrentt  from  the  fact,  thai  they 
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able  place  ?  Was  there  a  reasonable  space  left  for  tha 
public  navigation  in  the  Tyne^  Were  the  staiths  a  publi 
benefit?  Did  the  pubbc  benefit  countervail  the  prejudice 
done  to  individuals  f — The  jury  said,  that,  in  consequeno 
of  this  direction,  they  found  the  defendants,  Not  Guil^ 
A  motion  was  afterwards  made  in  the  Court  of  K.  B.  fi 
entering  a  verdict  of  Guilty,  or  for  a  new  trial,  but  wi 
refused,  upon  the  judgment  of  Bayley,  J.  and  Holroyd,  3t 
m  opposition  to  the  opinion  of  Lord  Tenterden,  C.  J. 

I  trust  I  shfdl  not  be  deemed  presuniptuous,  if  I  ofih 
some  argument  to  shew  that  the  law,  as  delivered  bj 
Mr.  Justice  Bayley  in  his  address  to  the  jury  is  at  leafl 
doubtful,  since  its  correctness  is  questioned  by  the  greij 
authority  of  Lord  Tenterden.  And  in  the  first  place,  t| 
clear  the  way,  I  shall  observe,  that  the  nuisance  coi^ 
plained  of  is  not  erected  within  the  actual  port  of  Ne«t 
castle,  but  in  the  navigable  River  Tyne.  If  it  be  held  d 
lowable  to  place  such  an  obstruction  where  this  is  erected^ 
the  only  reasoning  which  can  be  adduced  in  favor  of  th^l 
position,  will  equally  apply  to  a  staith  erected  in  ai 
other  navigable  river,  although  that  river  may  happen  n 
to  be  situated  within  the  jurisdiction  of  a  port.  Tfal 
pleadings  in  this  case  expressly  charge  the  nuisance  coMi 
plained  of  to  be  an  obstruction  to  the  ancient  river  an 
highway  of  the  Tyne,  And  in  confirmation  of  this,  Lo« 
Tenterden  says  (a),  "  The  erections  in  question  are  sail 
to  be  in  the  port  of  Newcastle,  by  which  1  understand  b 
be  meant  that  they  are  within  the  limits  of  the  jurisdioi 
tion  of  that  port.  They  are  certainly  at  a  considerahd 
distance  below  the  public  quays  and  places  of  genera 
resort  of  vessels  trading  to  that  port,  and  must  be  passed! 

(a)  6B.4C.60t. 
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by  vessels  resorting  to  and  from  such  places."  And  here 
I  think  lurks  one  great  cause  of  the  difficulty  which 
exists  in  this  case.  The  chief  authority  which  was  relied 
upon  on  the  part  of  the  defendant,  and  by  the  two  Judges 
who  supported  his  argument,  was  an  expression  from 
Lord  Hale,  when  alluding  to  nuisances  in  a  port.  And 
as  a  nuisance  may  be  defined  to  be  any  obstruction  to  a 
public  right,  the  question  of  nuisanee  or  no  nuisance  must 
depend  upon  the  nature  of  that  right  which  is  alleged  to 
have  been  obstructed ;  and  that  which  would  be  con- 
sidered as  indictable  in  one  case,  might  be  warranted 
under  other  circumstances.  The  public  right  in  a  port 
differs  essentially  from  their  right  in  a  navigable  river.  In 
the  one  the  public  have  a  right  of  passage,  and  a  right 
of  passage  only,  except  liberty  to  use  a  reasonable  space 
and  time  for  the  purpose  of  loading  and  unloading;  while 
in  the  other  there  are  rights  not  only  of  navigation,  scil. 
eunilo  et  redeundo,  but  morando,  and  that  not  only  for  the 
purpose  of  loading  and  unloading,  but  for  other  purposes 
of  commerce.  A  port  is  a  public  place  for  the  resort  and 
stowage  of  vessels.  It  may  be  said  to  resemble  a  market. 
Thus  there  is  a  franchise  to  collect  port-dues,  as  in  a 
market  there  is  a  right  to  receive  toll.  Now  there  are 
many  obstructions  which  are  lawful  to  be  made  in  a  market, 
which  would  be  indictable  if  committed  on  a  highway. 
■UL  street  is  very  frequently  the  place  for  holding  a  market: 
^^t  no  one  would  venture  to  assert,  that  if  the  market 
■irere  not  to  be  held  there,  the  same  hindrance  to  the 
passage  would  be  permitted,  or  that  the  stalls  and  carts 
would  be  suffered  to  remain  there,  which  almost  block  up 
the  way  during  the  market-time.  And  in  like  manner 
many  erections  may  be  made  in  a  port,  which  would  he 
abateablc  as  nuisances  if  found  in  a  public  river.  It  seems 
then  very  doubtful  whether  the  authority  cited  from  Lord 
Hale  be  at  all  applicable  to  the  present  case. 
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As  s  navigable  river  diRers  in  its  nature  from  a  port, 
and  as  the  quality  of  any  obstruction,  whether  nnisoncfc  I 
or  not,  depends  upon  the  extent  of  the  public  ri^il  \ 
supposed  to  have  been  infringed  upon,  we  must  bear 
strictly  in  mind  what  are  the  public  rights  in  this  case. 
A  navigable  river,  it  cannot  be  denied,  is  a  highway,  to 
be  used  indeed  in  a  particular  manner.  It  is  for  the  pa«> 
sage  of  vessels :  but  as  these  carriages  cannot  be  removed 
from  the  vray  itself,  the  public  have  a  right  to  load  i 
unload  while  standing  in  the  water,  provided  they  Oceiq^ 
only  a  reasonable  space  and  that  only  for  a  i 
length  of  time.  Such  a  privilege  of  loading  or  unloi 
or  making  a  temporary  obstruction,  if  for  advanta^  I 
the  use  of  the  right  of  passage,  is  recognized  even  wil 
regard  to  highways  in  general ;  though  there  perhaps  to  I 
more  limited  degree.  Thus  we  have  seen,  that  a  liberlj 
to  unlade  billets  in  a  street,  occupying  only  a  reaeonabl 
time,  was  considered  not  to  be  a  nuisance  (a).  And  m 
the  case  of  Rex  v.  Riugell  (b),  where  the  Court  sad 
"  The  primary  object  of  the  street  was  for  the  free  pU 
sage  of  the  public,  and  any  thing  which  impeded  thi 
free  passage  without  necessity  is  a  nuisance." 

It  is  not,  at  present,  intended  to  argue  the  quetctiaq 
whether  this  obstruction  in  the  River  Tyne  be  or  be  i 
a  nuisance.     The  determination  of  that  point  is  the  peci^ 
liar  province  of  the  jury.  I  am  now  endeavouring  to  ascef- 
t^,  what  are  the  principles  upon  which  the  case  should— 
be  submitted  to  the  decision  of  the  jury.    And  I 
that  the  jury  have  to  decide,  whether  the  obstruction  t 
a  nuisance  to  the  navigation  of  the  river,  without  refa 
ence  to  the  benefit  or  injury  to  any  other  right  wbate 


(b)  Ante,  p.  Ml- 


(i)  6  Eael,  in,  autl  aait,  p.  441. 
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the  right  of  WSJ.  If  the  passage  for  vessels  be 
straitened,  or  the  course  of  the  river  obstructed,  farther 
than  !s  requisite  for  the  purposes  of  the  navigation,  in- 
cluding perhaps  the  loading  and  unloading  as  well  as 
the  actual  sailing  of  vessels,  then  the  erection  will  be  a 
nuisance. 

k 

HXet  us  consider  the  pleadings,  and  look  at  the  terms  of 
Se  issue  which  is  put  upon  the  record.  For  no  argument 
13  so  correct,  or  ought  to  be  so  conclusive,  as  that  which 
results  from  the  forms  of  pleading.  Here,  the  defend- 
ants are  indicted  for  doing  acts  "  by  means  whereof  the 
navigation,  course,  stream,  and  passage  of  the  river,  &c. 
had  been  straitened,  narrowed,  lessened,  obstructed,  and 
blocked  up."  To  this  they  plead  Nol  Guilty:  and 
thereby  traverse  the  very  terms  of  the  allegation.  It 
follows,  that  both  parties  are  willing  that  the  decision 
should  rest  upon  the  proof  or  fdlure  to  prove  the  charge 
contained  in  the  indictment.  And,  unless  the  jury  re- 
turn a  special  verdict,  they  must  directly  either  affirm  or 
negative  that  charge.  If  the  defence  were,  that  the  ob- 
struction, as  complained  of,  even  if  fully  proved  would 
not  be  indictable  for  a  nuisance,  it  must  be  pleaded  :  but 
upon  the  above  record  the  jury  have  no  power  to  say  that 
it  is  no  nuisance  to  straiten,  narrow,  lessen,  obstruct,  and 
block  up  the  navigation,  course,  stream,  and  passage  of  a 
navigable  river. — If  this  reasoning  be  correct,  we  must 
next  apply  the  principle  of  law,  that  tlie  evidence  is  to  be 
shaped  by  the  issue,  and  that  any  proof,  which  goes  to  a 
point  not  contmned  in  the  issue,  is  irrelevant  and  inad- 
missible. In  the  present  case,  then,  no  evidence  ought 
to  have  been  received,  which  did  not  relate  to  the  public 
right  of  navigation.  If  the  defendant  hoped  to  escape  by 
i  of  other  evidence,  it  is  necessary  for  him  first  to 
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plead  the  facta,  and  so  place  his  defence  upon  the  record. 
Suppose  hb  answer  to  the  charge  to  have  been  that  he 
admitted  the  erection,  and  that  it  straitened,  lessened,  &c. 
the  river,  absque  hoe  to  the  great  damage  and  commou 
nuisance,  &c.,  for  that  the  people  inhabiting  London  and 
other  places  were  thereby  enabled  to  procure  coals  at  a 
cheaper  rate  than  they  otherwise  could  do.  Can  any  one 
for  a  moment  suppose  that  the  Court  would  enter  tun  such 
a  plea?  And  if  not,  can  that  be  pvuved  in  evidence, 
which  would  never  be  allowed  to  appear  upon  the  record  I 
At  any  rate,  in  this  case,  the  defendant  has  confined  his 
traverse  to  the  obstruction  of  the  navigation.  By  that 
therefore  he  must  stand  or  fall :  nor  can  any  evidence  of 
utility,  which  is  inapplicable  to  the  very  navigation  itself 
be  admissible.  The  act  complained  of  may  proiit  all  ibt 
nations  of  Europe,  yet  if  it  impede  tlie  navigation  of  tj 
public  river  it  is  indictable.  For  the  rightof  the  public  td 
passage  is  clear  and  according  to  law :  but  the  benefit  which 
may  result  from  its  obstruction  is  uncertain,  unacknowledged 
by  the  law,  and  entirely  a  question  of  policy.  To  deter- 
mine whether  a  public  right  shall  he  postponed  to  a  public 
benefit  is  the  province  of  the  Legislature ;  and  cannot  be 
decided  upon  by  Courts  of  Justice,  whose  duty  it  is  to 
guard,  not  to  overthrow  established  rights.  This  reasoning 
appears  to  form  the  technical  ground  for  Mr.  Brougham's 
argument,  where  he  says,  "The  notion  of  justifying  the 
obstruction  of  a  public  right,  by  shewing  that  a  collateral 
benefit  results  from  it,  is  perfectly  novel." 


I 


If  we  apply  the  principle,  wliich  I  have  endeavoured 
to  estahhsh,  to  the  circumstances  of  the  case  now  under 
review,  we  shall  find  that  the  following  points  would 
arise  out  of  the  pleadings,  us  to  which  proof  would  liave 
to  be  givt-n  to  ihc  jury :  Ist,  VVhai  is  the  public  right  in 
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the  River  Tynef  Sdly,  What  is  the  nature  of  the  aUeged 
obstruction  ?  Sdly,  Is  that  obstruction  a  nuisance  to  that 
public  right  ?  To  the  solution  of  these  questions  alone 
ought  the  evidence  to  be  directed.  The  right  is  local : 
it  b  well  established,  and  for  its  protection  the  process 
by  indictment  has  been  invented.  It  wouM  be  a  per- 
version of  justice  for  the  Courts  to  commute  a  public 
fight  of  one  kind,  and  attached  to  one  spot,  for  a  puUic 
right  or  benefit  of  another  kind,  and  operating  upon  a 
different  part  of  the  kingdom.  The  right  of  navigation 
m  the  River  Tyne  is  alleged  to  be  impeded ;  but  it  is 
not  a  whit  the  less  impeded,  if,  in  consequence  of  the 
obstruction,  the  inhabitants  of  London  obtain  their  coals 
at  an  inferior  price. 

The  reasons  which  are  urged  in  iavor  of  the  law  as 
delivered  to  the  jury  at  York,  scarcely  support  the  con- 
clusion which  they  are  adduced  to  maintain. 

Thus,  Mr.  Justice  Holroyd,  after  having  observed  that 
there  are  various  public  and  private  rights  in  a  river, 
says,  **  The  enjoyment  of  each  of  those  rights  by  some, 
is  frequently  and  necessarily  an  obstruction  to  the  free 
and  complete  enjoyment,  either  of  the  same  or  of  some 
other  of  the  above  rights  in  others:  but  such  obstruction 
is  not  necessarily  a  nuisance."  This  cannot  but  be  ad- 
mitted :  but  how  does  it  apply  to  the  case  before  us  7 
Two  vessels,  it  is  clear,  can  never  sail  over  the  same  spot 
at  the  same  moment  of  time.  Yet  it  is  not  because 
there  are  two  conflicting,  though  permanent  rights ;  but 
merely  that  there  is  a  temporary  obstruction  of  the  same 
public  right  as  to  one  person  by  the  enjoyment  of  it  as 
to  another.  There  is  no  adverse  possession ;  and  it  ap- 
pears an  absurdity  to  say,  that  the  practical  user  of  a 
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right  can  be  a  theoretical  ohstruction  to  its  enjoyment. 
The  instances  alluded  to  by  the  learned  Judge  are  them- 
selves part  of  the  public  privilege  which  is  alleged  to 
have  been  invaded  ;  they  are  necessary  to  the  exercise  of 
that  very  privilege :  and  they  are  confined  to  the  same 
locality.  But  a  right  at  London  can  never  be  part  of  or 
necessary  to  a  right  at  Newcastle.  Nor  can  even  a  right 
connected  with  the  town  of  Newcastle  avail  to  supersede 
the  right  of  navigation  on  the  River  Tyne. 

I  willingly  submit  to  the  observation  of  the  same  leaned 
Judge,  when  be  says,  "Whether  the  obstructions  are  a 
nuisance  or  not  is  dependent  upon  circumstances ;  and 
is,  therefore,  according  to  Lord  Hale,  a  question  of  fact 
for  the  jury."  But  it  does  not  appear  a  reasonable  ap- 
plication of  this  principle  to  hold,  that  the  question  of 
a  nuisance  to  the  navigation  at  Newcastle,  is  to  depend 
upon  evidence  aa  to  a  benefit  to  the  coal  market  i* 
London.  The  view  most  favorable  to  the  defendants,  in 
which,  upon  legal  principles,  this  question  could  have 
been  submitted  to  the  jury,  would  be.  Are  the  staitba 
beneficial  to  the  loading  of  vessels,  supposing  that  to  be 
a  part  of  the  public  right  over  the  Uiver  Tyne  ?  But 
even  for  such  a  lawful  purpose,  this  individual  exerciso 
of  the  public  right  must  be  with  a  due  regard  to  its  en- 
joyment by  others,  who  are  equally  entitled  to  it ;  as  ia 
moat  distinctly  laid  down  by  Lord  Hale  ( a ). 

In  his  address  to  the  jury,  Mr.  Justice  Bayley  com- 
mences with  a  definition  of  the  public  rights  in  a  navi> 
gable   river,  which  appears    to   be  very  comprehensive. 
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when  we  compare  it  with  what  Lord  Hale  has  laid  down 
Bpon  the  subject.  He  says,  "  The  use  of  a  public  water 
is  not  for  passage  only,  but  for  many  other  purposes,  and 
ihat  many  of  those  purposes  are  entitled  to  supersede 
the  right  of  passage,  and  to  narrow  the  rights  of  passage 
to  those  parts  which  may  not  be  requisite  for  greater  and 
more  beneficial  purposes.  Where  there  is  a  space  of 
water  of  very  considerable  extent,  some  part  may  be  most 
tuefuUy  applied  for  the  purposes  of  commerce,  and  that 
which  is  so  applied  may  be  over  and  above  that  which  is 
sufficient  for  navigation ;  and  where  a  great  public  benefit 
results  from  the  abridgment  of  the  exercise  of  the  rights 
of  passage,  the  great  public  benefit  makes  that  abridg- 
ment no  nuisance,  but  a  useful,  beneficial,  and  proper 
purpoBe." 

It  is  difficult  to  reconcile  what  is  here  stated,  as  to  the 
sppersedeable  nature  of  the  public  right  of  passage,  with 
the  opinion  of  Lord  Hale.  Throughout  the  whole  of  his 
Treatise  De  Jure  Maris,  that  great  Judge  seems  to  ex- 
Jpress  mOBt  strongly,  that  both  by  the  common  law  and  by 
statute,  all  other  rights  must  yield  to  that  of  the  public 
navigation.  And  wherever  he  treats  of  nuisances,  he  in- 
variably describes  them  as  being  such  from  the  obstruc- 
tion caused  to  the  passage.  So  predominant  is  this  pri- 
vilege of  the  people,  that,  "  although  a  subject  may,  btf 
prescription  have  a  wear  in  the  sea,  yet,  if  it  be  a  nui- 
sance to  the  passage  of  ships,  it  maybe  abated  (o)." 
If,  then,  admitted  and  established  interests  are  to  yield 
to  the  public  right,  surely  an  erection  begun,  continued, 
and  ended  without  a  shadow  of  legal  title,  except  inat- 
much  as  il  cnn  be  sheivn  to  benefit  the  public  navigation. 


460  NUISANCES   AMD    ATJNOYANCE.<i. 

cannot  claim  any  larger  protection  than  h  allowed  to  Ihe 
former.  We  Iiave  seen  { « )  how  decidedly  Lord  Hale  de- 
clares that  the  jus  pritalum  must  not  prejudice  llie  jiu 
publicum,  w'hicli  he  had  dcBcribed  to  be  t/t^  paaaage  of 
thips  and  boats  :  and  the  example  of  wears,  which  is  fre- 
quently given,  approximates  very  nearly  to  the  obstructiiHi 
complained  of  in  the  River  Tyne. 

But  it  may  be  answered,  that  the  present  is  a  publie 
right,  and  that  one  public  ri^t  may  supersede  another. 
This  argument,  however,  appears  not  to  be  well  founded. 
The  title  of  the  public  ia  merely  to  an  easement  over  that 
which  is  the  property  of  another.  Lord  Hale  says,  that 
public  rivers  are  "  common  highways  for  man  or  goods, 
or  both."  The  soil  therefore  belongs  to  the  sdjoiaiaf 
proprietors,  except  where  the  water  is  an  arm  of  the  sea, 
in  which  case  it  primd  facie  belongs  to  the  King;  bat 
never  is  it  or  can  it  be  vested  in  the  public.  Now  to  es- 
tablish a  public  light,  there  must  either  have  been  a  pr^ 
scriptive  adverse  ]K)ssession,  or  there  must  be  such  a  pos* 
session  by  the  public  as  is  accompanied  with  the  actual 
or  the  implied  consent  of  the  owner.  But  there  can  be 
no  usage  or  possession  on  the  part  of  the  public  of  a  right 
to  erect  a  stailh  upon  a  particular  spot.  To  say  other- 
wise, would  be  an  obvious  absurdity.  A  public  ri^t 
must  always  be  such,  as  in  its  enjoyment  by  indtviduab 
i .  of  a  fleeting,  temporary  nature.  It  extends  to  uter 
alone,  and  can  never  embrace  proprietory  dominioiL 
Though  now  confined  within  narrower  bounds,  it  isex&ctly 
similar  in  theory  to  the  general  nature  of  property  in  tbe 
6rst  ages  of  the  world,  when  every  thing  was  possessed 
in  common.     Like  that  it  may  be  said  to  consist  of  "  en- 


(a)  Anil,  p.  H6. 
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joyment  without  property:"  as  when  **  no  man  seemed 
to  have  a  right  to  dispose  of  what  he  laid  his  hands 
upon,  only  to  make  use  of  it ;  and  therefore  in  this  situ- 
ation mankind  had  only  communis  usus;  as  in  a  play- 
house, no  particular  seat  is  properly  your's,  while  you 
have  a  right  to  choose  which  you  please,  if  you  come  ia 
when  the  house  is  empty." 

Any  titki  then,  to  build  upon  the  soil  which  is  sub- 
ject to  an  easement  in  the  public,  must  be  a  part  of  the 
private  interest,  and  can  never  be  licensed  by  the  public 
right;  and  therefore,  in  the  very  words  of  Lord  Hale, 
it  may  be  abated  if  it  be  a  nuisance  to  the  passage  of 
shqps.  And  not  merely  is  the  power  to  cause  these 
erections  peculiar  to  and  arising  out  of  the  individual 
right  to  the  soil,  but  the  erections  themselves,  when  com- 
pleted, are  of  such  a  nature  that  they  can,  under  no 
drcumstances,  become  public  property.  It  follows,  that 
to.  permit,  as  lawful,  any  such  obstruction,  is  to  allow 
the  right  of  an  individual  to  displace  the  right  of  the 
public. 

It  must  be  remembered,  that  there  is  a  distinction  be- 
tween the  right  to  make  a  staith  and  the  right  to  use  it. 
The  public  can  never  enjoy  the  former  privilege;  but 
when  erected,  they  may  acquire  a  right  to  load  and  un- 
load at  that  staith,  as  they  may  become  possessed  of  any 
other  easement.  But  no  such  enjoyment  by  the  public 
can  legalize  the  nuisance  caused  by  the  erection  itself. 
For  if  the  obstruction  be  indictable  at  the  moment  of  its 
erection,  it  is  equally  indictable,  although  the  public  may 
have  made  use  of  it  after  its  completion;  for  the  in- 
fringement to  the  original  right  is  the  same,  and  though 
the  public  can  assent  to  the  acquisition  of  rights  by  mere 
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possession,  yet  tliey  can  never  relinquish  or  abridge  righ^ 
which  they  have  once  obtained,  except  through  their  re- 
pregentatives  in  Parliament. 

The  authority  mostly  relied  upon  hy  the  defendants  ii 
a  passage  from  Lord  Hale's  Treatise  Z>e  Porlibus  Moriif 
and   all  the  cases  cited,  relate   peculiarly  to  Porta, 
have  already  endeavoured  to  shew,   that  as  there  : 
distinction  between   the  public   right  in  a  port   or  in  a 
navigable  river,  there  must  be  a  corresponding  Tariani 
between  the  definition  of  that  which  would  be  a  nuisanaf 
in  the  one  instance  or  in  the  other.     But  even  indep«ii> 
dently  of  this  argument,  the   passage    from  Lord  Hajp 
supports  the  principle  according  to  which  I  am   contend- 
ing, that  tbe  question  should  be  left  for  the  decision 
the  jury.     Amongst  other  instances  of  "  such  nuii 
as  are  common  to   all  men  that  have  occasion  to  con 
go,  or  stay  at  ports,"  the  following  is  given  (a):  "  Tl 
straitening  of  the  port  by  building  too  far  into  the  wate^ 
where  ships  or  vessels  might  have  formerly  ridden;  hi 
it  is  to  be  observed,  that  nuisance   or  not  nuisance  i| 
such  case  is   a   question   of  fact.     It   is  not  therefore* 
(this   is  tbe    passage  relied   upon   by   the    defendanti| 
"  every  building  beloic  the   high    itater-mark,  nor 
builtling  below  the  low  water-mark,  is  ij>so  facto  in  i 
a  nuisance.     For  that  would  destroy  all   the   keys  tl 
are  in  all  the  ports  in  England.     For  they  are  all  hi 
below  the  high  water-mark.     And  it  would  be  impos^ble 
for  the  King  to  licence  the  building  of  a  new  wharf  « 
key,   whereof  there  are    a   thousand   instances,   if  tp9Q 
facto  it  were   a  common   nuisance,    because  it 
the  port,  for  tbe  King  cannot  licence  a  common  nuisancet 

( a  )  De  Porribna  Maris,  p.  63. 
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in  many  cases,  it  is  an  adr&ntage  to  a  port  to 
^ep  in  the  sea-water  from  diffusing  at  large ;  and  the 
Vater  may  flow  in  ehallows,  where  it  is  impossible  for 
vessels  to  ride.  Indeed,  where  the  soil  is  the  King's,  the 
ibuildJDg  below  the  high  water-mark  is  a  purpresture; 
ibut  it  is  not  ipso  facto  a  common  nuisance,  unlets,  in- 
tked,  it  be  a  damage  to  the  port  and  natigatioR.'"  This 
last  observation  is  the  clue  whereby  to  decypher  the  whole 
peragraph,  and  is  almost  in  ipsistimls  verbis  the  very 
principle  I  am  asserting.  Lord  Hale  says,  that  "  Any 
building  which  is  a  damage  to  the  port  and  narigation, 
is  a  nuisance."  By  the  same  reasoning,  that  erection  in 
a  river  is  a  nuisance  which  is  a  damage  to  the  navigadon. 
Was  the  question  so  put  to  the  jury  at  York  t  Certainly 
jiot.  The  question  of  damage  was  transferred  from  the 
navigation  to  the  whole  body  of  the  people  of  England. 
And  that  which  would  have  been  excusable  as  being  of 
benefit  to  the  navigation,  was  considered  in  that  light 
because  it  was  of  benefit  to  the  public  at  large. 

In  the  other  instances  adduced  by  Lord  Hale,  as  ex- 
amples of  nuisances  to  a  port,  the  very  same  reason  is 
alleged  for  their  being  so  considered.  Thus  he  enume- 
rates, silting  or  choaking  up  a  port,  either  by  the  sinking 
of  vessels  or  tlirowing  iilth  into  the  port,  whereby  it  Is 
choaked ;  decays  of  the  wharfs  which  are  for  the  landing 
of  merchandize  and  safe-guard  of  shipping  (a);  the  Icav- 
mg  of  anchors  in  the  port  without  buoys  or  marks, 
whereby  ships  may  strike  against  them  and  be  spoiled ; 
and  the  building  of  new  wears  or  inkancing  of  old,  whereby 
•navigation  or  postage  of  cessels  is  obstructed. 


(a)  By  g1*ing  thia  public  cha- 
nCUr  to  the  wharfs  of  a  port, 
IiOrd  HrIc  appciri  lo  cou&nn  the 


dlslinclioa  between  ports  and  o 
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The  following  observation  of  Lord  Tenterden  seemi 
most  clearly  and  most  justly  to  disclose  the  law  upon 
this  subject.  In  the  case  which  I  have  been  com  meriting 
upon,  his  Lordship  says  (a),  "  Admitting  that  there  U 
some  pubhc  benefit,  both  from  the  price  and  condition 
of  the  coals,  still  I  must  own  that  I  do  not  thmk  those 
points  could  properly  be  taken  into  consideration  in  th* 
question  raised  by  this  indictment.  That  question  I 
take  properly  to  have  been,  whether  the  navigation  and 
passage  of  vessels  on  this  public  navigable  river  im 
injured  by  these  erections." 


Whether  the  alleged  obstruction  to  the  navigadon  of 
the  River  Tyne  be  really  such,  and  therefore  a  nuisance, 
it  ia  the  peculiar  province  of  the  jury  to  determine(A). 
However,  upon  the  statement  of  facts  of  which  we  arc 
possessed,  we  may  hazard  the  assertion,  that  if  they  do 
not  disclose  a  nuisance,  then  the  Treatise  DeJwe  Maiit 
may  be  said  to  contain  no  description  of  any  nuisaim 
and  the  case  of  Rex  v.  Lord  Grosvenor  is  an  erroneoiu 
decision. 


(a)  G  B.  A:C.  GO'. 

(  6  }  AnotLer  indictment  ww 
preferred  for  the  same  erection], 
■t  tbe  last  AssizcB  at  Carlisle ;  and 
the  jury  returned  w  a  Terdict, 
"  We  tiad  tliat  pari  of  tlie  na- 
vigable clianne]  of  the  T;ne,  op- 
posite Wallsend,  has  been  nar* 
rowed,  slraitrned,  and  obMractrd  ; 
but  thai  tlie  trade  of  Nevrcaille 
ba*  DotwilhslBndIng  increased." 
Now  Bs  tbe   itade  of  Newcastle 


ma;  owe   il«  improiement  U  ■ 

bnndreil  various  s 

the  slaiths  in  question,  thi* 

by   110  means  proves  aoj  t 

peculiarly  arisiag  from  tlie   C 

tioD  (hereof. 

were  clearly  the  case,  yet  ■ 

the   priuciple  which   I  have  fa 

aiming  to   support    : 

tbii  verdict  ii  erjaifaleDt  to  i 

of  Goitty. 
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If  we  admit  the  obstmctioii,  then  no  plea  of  public 
benefit,  howerer  great,  which  does  not  apply  to  the  right 
mf  naTigation  (and  if  it  did,  there  could  in  such  case  be 
DO  obstruction)  can  be  any  defence  to  the  indictment, 
far  die  following  reasons : — 

Ist,  Because  if  it  be  no  nuisance  in  aae  case,  it  can 
te  none  in  another ;  since  if  it  be  lawful  for  one  person 
Id  cause  such  an  erection,  the  same  liberty  must  be 
granted  to  any  other  owner  of  the  soil ;  and  so  on,  until 
the  river  would  be  actually  choaked  up. 

£dly.  Or  if  this  be  denied,  inasmuch  as  a  reasonaUe 
space  must  be  left  for  the  narigation,  then  is  the  law 
bodi  partial  and  unintelligible.  For  why  is  one  man  to 
weome  any  preference  over  his  neighbour?  Or  how  is  it 
to  be  decided  what  is  space  sufficient  for  the  public? 
Tlie  trade  on  the  river  may  increase,  and  although  what 
is  now  l^ft  free  for  navigation  appears  to  be  '^  a  reason* 
able  space,**  it  may,  in  future  years,  be  inadequate  to  the 
traffic  It  is  scarcely  for  a  Court  of  Justice  to  look  into 
fbturity^  and  by  foretelling  how  much  the  public  wants 
may  hereafter  require,  to  decide  thb  question  of  right 
upcm  the  plea  of  expediency  or  policy. 

Sdly.  Suppose  it  were  admitted  that  the  obstruction  is 
not  to  be  considered  a  nuisance,  as  thereby  the  public 
derive  an  advantage  in  loading  their  vessels;  this  is  still 
no  excuse  for  the  obstruction  at  such  time  as  it  is  not 
in  use  for  that  purpose.  Therefore  it  would  follow,  that 
one  and  the  same  obstruction  is  to  be  considered  an  in- 
dictable offisnce  against  the  public  interest  at  one  period, 
and  a  benefit  to  that  interest  at  another. 

4>thly.  As  was  forcibly  remarked  by  Mr.  Brougham, 
arguendo,  the  existence  of  this  public  benefit  is  capri- 
cious and  dependant  upon  the  will  of  the  owner  of  the 
staith ;  he  may  at  any  time  cause  the  staith  to  be  closed  ; 

a  6 
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and  H  ie  even  probable  that  in  a  few  years  it  will  be- 
eotne  entirely  useleHs,  owing  to  the  exhaustion  of  thr 
coal-mines.  In  such  events  the  obstruction  must  Btill  br 
held  no  nuiaaace,  or  it  must  be  abated.  And  iJiose  who 
declare  it  at  present  to  be  no  nuisance,  should  shew  bov 
^ey  will  distinguish  between  the  existence  of  the  ot>- 
strucdon  when  in  its  harmless  of  its  injurious  state ;  «itli 
what  evidence  they  will  be  satisiied ;  and  what  mode  nf 
remedy  they  will  provide  for  its  abatement,  if  it  be  prowd 
to  be  obnoxious. 

Sthly.  The  question  of  benefit,  which  would  thus  be 
the  point  for  the  jury  to  decide,  is  one  which  the  pro- 
seoutor  can  never  prove  by  witnesses  or  the  i 
di^rove.  The  evidence  would  be  endless  and  i 
factory.  And  why?  Because  its  object  would  be  to 
prove,  not  a  fact,  but  an  opinion.  Nor  could  the  d^ 
fendant  ever  discover  from  the  record  what  is  the  ml 
point  at  bsue,  and  how  to  shape  his  defence. 


In  the  observations  which  I  have  thought  U  my  dut^ 
to  make  upon  the  above  case,  let  me  not  be  understood 
as  being  opposed  to  public  improvement.  If  these  staitbi 
do  produce  a  general  benefit  ( and  I  have  never  meant 
to  deny  that  such  may  be  the  case ),  it  is  only  reqiufid 
that  they  should  be  established  by  the  authority  and  u 
the  care  of  Parliament.  By  no  other  sanction  can  t 
be  legalised.  And  it  is  right  that  it  should  be  s 
no  other  jurisdiction  can  accompany  a  licence  to  i 
these  erections  with  such  provisions  and  regulatioi 
are  requisite  to  prevent  loo  great  an  infiingeiaent  i 
the  public  interest.  If  by  law  one  may  be  erected,  by  li 
there  is  no  certain  limit  to  the  number;  and  when  c 
erected  according  to  law,  it  can  never  by  legal  p 
abated.    But  Parliament  has  power  to  provide  (at  al 
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)  erected, 


nd  may  declare  how  many 
ley  ihail  extend  into  tlie  rirer,  bow  they  shall 
and  when  and  liow  they  shall  be  removed,  if 
tfieir  removal  should  ever  be  found  necessary;  and  may 
impose  all  such  other  guards  as  shall  be  thought  proper 
for  the  protection  of  the  righta  of  navigatioD. 


Sicokdly:  How  muisaruxs  in   higkwaya  are  to  be 
rentoved,  and  the  offenders  proceeded  agaiittt. 


It  seemeth  to  be  certain,  that  any  one  may  pull  down 
or  otherwise  destroy  a  common  nuisance,  as  a  new  gate, 
or  even  a  new  house,  erected  in  a  highway ;  for  if  one 
whose  estate  is  or  may  be  prejudiced  by  a  private  nul- 
•anoe  actually  erected,  as  a  house  hanging  over  his  grounds 
or  stopping  his  lights,  may  justify  entering  into  another^ 
ground  and  pulling  down  and  destroying  such  a  nuisonee, 
whether  it  were  erected  before  or  since  he  cane  to  the 
estate^  surely  it  cannot  but  follow  a  fortiori  that  any 
one  nay  lawfully  destroy  a  common  nuisance.  And  as 
the  law  is  bow  boiden,  it  seems  that  in  a  plea  justiiying 
the  TCinoval  of  the  nuisance,  you  need  not  shew  that 
yon  did  as  Httle  dama^  as  might  be;  although  such  an 
avement  is  usuaBy  Inserted  in  these  pleas  of  justifi- 
cation {a). 


But  although  any  one  may  abate  a  common  nuisance, 
obstructing  a  highway,  and  remove  the  materials,  yet  he 
cannot  convert  them  to  liia  own  use  ( £ ). 


(a)  See  I  Hswk.  P.  C.  e.  7S. 
ft.  If,  Wd  >  BolL  Abr.  IM,  i«a. 


aud  Uie  ciuci  tlKre  ctteil. 
(4)1  M«iik.  P.  C.  C.  T6.  %.  IS7. 
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It  ia  certain  that  nuisances  or  annoyances  to  highways, 
whetlier  positive  in  the  nature  of  actual  obstructions,  or 
negative,  as  for  the  defect  of  proper  reparation,  may  be 
made  the  subject  of  an  indictment ;  nhich  is  the  moi 
of  proceeding  usually  adopted.  So  they  may  be  j 
sented  in  the  Leet  or  at  the  Sessions  ( a  ). 


And  as  public  rivers  are  highways,  all  nuisances  K 
impediments  of  passages  of  boats  and  vessels  may  I 
punished  by  indictment  or  presentment  in  the  leet, 
sions  of  the  peace,  oyer  and  terminer,  or  before  justici 
of  assize.  So  tliey  may  be  removed  by  the  parties  t 
selves,  without  any  process  of  law  (&).  And  I<ord  I 
describes  (c)  the  king's  jurisdiction  in  reformation  I 
nuisances,  as  being  "to  reform  and  punish  nuisances  I 
all  rivers,  whether  fresh  or  salt,  that  are  a  con 
sage,  not  only  for  ships  and  greater  vessels,  but  also  fi 
smaller,  as  barges  and  boats ;  to  reform  the  obstnictiotu 
or  annoyances  that  are  therein  to  sucli  common  passage." 


It  is  a  general  rule,  that  a  private  action  cannot  be 
maintained  for  a  public  injury.  Thus  in  Regino  r. 
Sainliffid),  Holt,  C.J.  says,  "  If  there  be  a  commoa 
footway  for  all  the  queen's  subjects,  if  It  be  in  decay,  bo 
indictment  must  of  necessity  lie  for  it,  because  an  action 
on  the  case  will  not  lie  without  a  special  damage."  And 
therefore  case  lies  not  for  hindering  a  mans  passage  m 
a  common  highway,  because  he  has  no  more  damage  tlian 


(a)  II  m ay  here  be  remarked, 
Ihit  the  punithment  awarded  b; 
the  Legialature,  ■■  we  thall  lee  in 
the  nen  two  Sections,  is  ouly  snp- 
plpmenlar;  to  and  does  not  over- 
ride  the  common  law.     See  Ste- 


phen* V.  Haynl,  Bajrm.  !50,  aad 
Ren  T.  Balme,  Cowp.  fits. 

(b)  Dn  Jare  MirJi,  ch.3.  p.f. 

(<]  Ibid.  rh.t.  p.S. 

id)  6 Moil.  «.'iS.— Holt,  1».- 
and T  LonlRiyni.  1174,  S.C 
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Others  of  the  king's  subjects ;  but  it  must  be  by  indict- 
ment (a).  And  the  reason  of  this  restriction  is,  to  pre- 
vent a  multiplicity  of  suits,  which  would  ensue,  if  every 
one,  in  his  own  person,  might  redress  the  public  griev- 
ance. 

But  if  any  individual,  after  the  nuisance  made,  has 
more  particular  damage  than  any  other,  in  such  case, 
and  because  of  this  particular  injury,  he  shall  have  his 
separate  action  upon  the  case  ( 6 ).  Accordingly,  where 
the  plaintiff  declared  that  before  and  at  the  time  of  com- 
mitting the  grievance,  he  was  navigating  hb  barges  laden 
with  goods  iaiong  a  public  navigable  creek,  and  that  de- 
fendant wrongfully  moored  a  barge  across,  and  kept  the 
same  so  moored  from  thence  hitherto,  and  thereby  ob- 
structed the  public  navigable  creek,  and  prevented  the 
plaintiff  from  navigating  his  barges  so  laden,  per  quod 
the  plaintiff  was  obliged  to  convey  his.  goods  a  great 
tUstance  over  land,  and  was  put  to  trouble  and  expenee 
itt  the  carriage  of  his  goods  over  land:  It  was  decided, 
that  this  was  such  a  special  damage  for  which  an  action 
upon  the  case  would  lie  ( c ). 

■ 

It  seemeth  that  an  heir  may  be  indicted  for  continuing 
an  encroachment  or  other  nuisance  to  a  highway,  begun 
by  his  ancestor;  because  such  a  continuance  thereof 
amounts  in  the  judgment  of  law  to  a  new  nuisance  (c/)* 

(a)  Pain  v.  Partridge,  Comb.  (c)  Rose  v.  Miles,  4  M.  ft  S. 

ISO* — 3  Mod.  f89,  and  1  Salk.  If,  101. — And  see  Hall  v,  SmiUi  and 

pi.  1,  and  Show.  243,  955,  S.  C—  others,    t  Bing.  156,    and   ante. 

And  see  Fineux  v.  Hovenden,  Cro.  page  S09* 

m\%,  664,  S.  P.  (  d  )  1  Hawk.  P.  C.  c.  76.  s.  157. 

(6)  Vin.  Abr.  tit.  Chimin  Com-  f  Roll.  Abr.  137,  B.  4,  and  14«» 

non,  D.  9,  and  ibe  cases  there  K.  L. 
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Yet  in  aii  indictment  for  erecting  post*  and  raiU  in  » 
highway,  it  waa  beld  necessary  to  prove  that  the  )>art7 
indicted  set  them  up ;  for  a  continuance  of  them,  or  not 
suffering  them  to  i>e  removed,  would  not  serve  (a). 

Wherever  any  lands  are  charged  with  the  repwr  of 
higtiway,  If  it  he  out  of  repair,  the  occvpier,  and  m 
the  owner  of  thoKe  lands,  is  the  proper  person 
whom  the  indictment  should  be  brought.  For  how  ■ 
the  public  (o  know  who  ia  the  owner  of  the  lands  chatgi 
with  the  repair  ¥  And  it  does  not  seem  to  be  mateii 
what  estate  the  occupier  has  in  the  landa  liable  ( & ).  Bi 
if  the  owner  Buffer  his  landE  Co  lie  fresh,  he  will  be  std 
ject  to  an  indictment  for  the  noD-r«pair  of  the  way  (c). 

In  may  be  here  stated,  that  disobedience  to  an  order< 
justices,  made  under  the  Highway  Acts,  is  an  ofiencei 
common  law,  and  punishable  by  indictment.  Thus  in  d 
caaeofAexv.  Balt»e(ii),  the  defendant  was  indicted  I 
not  obeying  an  order  of  two  justices  made  pursuant  l 
Stat.  ]3Geo.  ^.  c.  78,  relative  to  the  widening  a  road,  | 
pairable  ratione  tenura.  And  jter  Lord  Mansfield,  Ci 
"  As  to  the  mode  of  prosecution,  disobeying  an  order  < 
justices  ia  a  common  law  oftence,  and  therefore  pumd 
able  by  indictment."  And  Aston,  J.  said,  "  The  peod 
given  by  the  Statute  is  only  accumiUalive."  And  he  dn 
Rex  V.  RobinsoH  {e ). 


(u)  Auslin'iCue,  1  Vent.  IBS. 

(,b)  Rcgina  V.  WalU,  l  Salk. 
367.— Reglna  c.  Buckualt,  7  Mod. 
35,  and  ante,  |).  104. 

(c  )  NattiDgbniii'ii  Cmp,  »  Roll. 
Rep.  4l(,  and  Thomu  BokU  caH, 
Palm.  3(19. 

(i()  Cowp.  (iM, 


(f)  i  Riirr.  799.  In  thU 
it  HBB  licid,  iliit  an  indici 
would  lie  Tor  di»be>ii^  bd  ■ 
of  Ihe  Sessions,  Iboagh  an  Act  of 
Parliament  had  given  a  pmitlcfllar 
remedy;  Ihe  oHence  beii 
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Ail  defects  of  the  repairs  of  highways  shall  be  pre- 
sented in  the  county  where  they  lie,  and  not  eUewherr. 
And  it  is  clear,  that  if  a  parish  lies  partly  in  one  county 
and  partly  in  another,  and  a  highway  situate  in  one  di- 
vision is  in  decay,  an  indictment  against  the  inhabitants 
(rf*  that  part  of  tlie  parish  only,  stating  that  the  inhabit- 
aata  of  tliat  part  of  the  pariah  ought  to  repair,  is  bad, 
and  the  indictment  in  such  a  caae  must  be  agabist  tlic 
whole  parish.  This  was  decided  in  the  case  of  Rex  v. 
Tlte  InhabitarUs  of  Clifton  ( o  ) ;  though  the  contrary  had 
bean  fbroierly  held  in  the  case  of  Rex  v.  The  Inhabtlatits 
tf  WestoH-under-Peni/artl  (  6 ). 

A  prosecution  for  diverting  a  highway  is  not  good ;  be- 
cause  a  highway  cannot  be   diverted,  but  must   always 
continue  in  the   same  place  where  it  was,   howsoever  it 
-  Jk  obstructed  and  a  new  way  made  in  another  place  ( c). 

fpJs  the  caae  of  Regina  t.  WatU  ( d ),  an  indietment  was 
&Bowed|  for  not  repairing  a  house  standing  upon  the  high- 
way, ruinous,  and  like  to  fall  down,  which  the  defendant 
occupied,  and  ought  to  repair  ralione  lenurx  itue. 

Indictment  againit  a  parish  for  non-repair. — In  every 
indictment  against  a  parish  for  not  repairing  a  highway, 
there  are  three  essential  averments,  viz. 

1st.  It  must  be  stated,  that  the  road  ia  a  highteat/. 
And  though  it  is  often  slated  in  indictments,  or  present- 
ments for  nuisances  to  highways,  that  "from  time  to/tereof 
the  memory  of  man   is  not   to  the   contrary,"  or  "from 

{<)5T.R.«9R.  (c)  Asraandegham     r.    Corn- 


(  d  )  I  »>ilk.  357. 
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time  immemorial,"  there  was  and  is  a  common  and  an- 
cient king's  highway,  yet  it  is  not  necessary  to  do  so;  for 
it  has  been  adjudged,  that  it  is  sufficient  to  state,  both 
in  indictments,  and  in  pleas  in  trespass  justifying  undee 
a  right  of  way,  in  a  compendious  manner,  l^at  (I  it 
highway  {a).  And  where  the  indictment  was  of  a  nui- 
sance  to  a  horsc~*oai/,  it  was  quashed,  because  it  ought 
to  be  to  the  queen's  or  king's  highway,  or  to  the  highe 
way  (  b  j. 

It  does  not  Eecin  to  be  at  all  necessary  to  state  in  the 
indictment  or  presentment,  that  the  highn  ay  leads  /roat 
one  place  to  another,  for  the  highways  have  no  othtf 
bounds  but  the  sea;  therefore  if  the  terminus  a  quo  asA 
the  terminus  ail  quern  are  omitted,  it  appears  that  tJHi 
indictment,  or  presentment,  or  a  pies  justifying  a  tret- 
pass  because  the  place  is  a  highway,  is  nevertheleM 
good  (r).  Nevertheless  if  the  party  will  state  the  ter~ 
mini,  he  is  bound  to  prove  them.  And  where,  in  an 
indictment  against  a  parish  fur  not  repairing  a  highway, 
it  was  stated  that  "  from  time  whereof,  &c.  there  was  and 
is  a  common  and  ancient  king's  highway  leading  ,^m  ths!, 
parish  of  H.  towards  and  uulo  the  parish  of  G.,  &c.  and 
that  a  certain  part  of  the  same  king's  common  highway, 
titaate,  li/ing,  aud  being  in  the  said  parish  of  G.  coa> 
taining  in  length,"  &c.  was  in  decay;  after  verdict  (oi 
the  prosecutor,  judgment  was  arrested,  l>ecause  it  was  not 
stated  in  the  indictment  that  the  highway  out  of  repaid 
lay  ill  the  parish  ofG.;  for  the  word  un/o  the  parish  of 
G,  excludes  that  parish,  according  to  U  Roll.  Abr.  81, 


(b)  AipindmllB.Brown,3T.R.  (f>8<c  Ili1>«y't  Ctw,  I 

165,  iti>d  aWms.  Saand.  158,a.  4.        163.— BoiItc  b.  U«idin,  1  H 
(  h)  Maclox->('ase,Cro,Elix.l>J.        .lal,  and  f  Wmi.SKind.  1)8,n.f. 
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pL  19,  where  it  is  said,  that  **  if  A.  be  indicted  for 
stopping  a  highway  at  D.  leading  from  D.  to  S.  it  is  not 
good,  because  it  is  not  alleged,  that  the  highway  lies  in 
£>.,  for  from  D.  excludes  it  ;*'  and  a  parish  is  only  bound 
to  repair,  if  the  highway  indicted  lies  within  it ;  and  the 
Court  held  that  this  was  not  aid^d  by  the  subsequent  cUle- 
gaiions  that  a  certain  part  of  the  same  highway,  situate 
in  the  parish  of  G.  is  in  decay  ( a ).  This  decision  ap-> 
pears  to  have  been  acquiesced  in,  until  the  late  case  of 
Hex  ▼.  Knight  and  others  (6),  by  which,  although  it  is 
not  expressly  over-ruled,  the  principle  involved  in  it  is 
very  much  weakened.  The  indictment  charged,  that  the 
defendants,  with  force  and  arms,  wrongfiilly  did  stock 
up  and  remove,  &c.  the  gravel,  soil,  and  rubbish  then 
being  upon  and  over  a  certain  brick  culvert,  for  the  con- 
▼enience  of  his  majesty's  liege  subjects,  passing  there^ 
along  in  the  parish  of  S.  &c.  opposite  to  a  certain  mill 
there  called  S.  Mill,  in  a  certain  king's  common  highway 
tkeret  leading  from  S.  to  H.  And  the  Court  held,  upon 
motion  in  arrest  of  judgment,  that  it  sufficiently  appeared 
that  the  culvert  removed  was  in  the  parish  of  8.  Per 
Lord  Tenterden,  C.  J.  ''  The  indictment  in  Rex  v.  Gam- 
Imgay  differed  essentially  from  that  in  the  present  case. 
It  stated  that  there  was  and  yet  is  a  common  and  ancient 
kings  highway,  leading  from  the  parish  of  H.  towards 
and  unto  the  parish  of  G.  Here  the  indictment  charges, 
**  that,  &c.  ( as  stated  above ).  If  we  were  to  construe 
the  words  to  and  from  as  exclusive  in  this  case,  we 
should  make  the  allegation  inconsistent  and  insensible  (c). 


( a )  Rex  o.  Tbe  Inhabitanto  of  lingay  ?     The    indictment  wooM 

Gamlingay,  S  T.  R.  5i3.  sUnd  thos :  <*  there  is  a  highway 

(  6  )  7  B.  &  C.  413.  not  in  the  parish  of  G.  and  part  of 

(  c  )  Was  not  this  the  effect  pro-  tlir  Bame  highway  situate  in  tbe 

doced  in  the  case  of  Rex  o.  Gam-  pai  Ksh  of  G.  is  in  decay." 
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which  Otherwise  is  perfectly  consisteat  and  sensible.  In 
common  parlance,  the  words  leading  from  a  place  ia- 
chjde  as  well  as  exclude  that  place;  and  at  present  my 
mind  is  not  satisBed  with  the  decision  of  the  Court  in  th« 
case  of  Rex  t.  Gamlingay,  that  the  words  from  and  to 
arc  necessarily  exclnsive."  And  Bayley,  J.  said,  that  in 
Bex  V.  Gamlingay,  "  the  suhsetjuent  allegation,  that  a 
certain  part  of  the  same  common  highway  situate  in  G. 
was  in  decay,  did  not  go  further,  for  it  referred  to  tiis 
highway  mentioned  in  the  former  allegation.  Ld.  Kenyan 
there  lamented,  that  the  Court  was  under  the  necessity 
of  coming  to  the  decision  which  they  did  in  that  case. 
Here  we  are  relieved  from  that  necessity,  because  in  this 
case  there  is  s  distinct  allegation,  that  the  nuisance  waa 
committed  in  the  parish  of  S.  The  words  leading  from 
S.  to  If.  would  prim4  faeie  import  that  it  was  a  highway 
leading  from  a  vill  in  the  parish,  and  therefore  must  be 
considered  as  a  highway  leading  from  a  vill  or  towa  situati 
in  the  parish  lo  another  place." 

Sdly.  It  must  be  stated  in  the  indictment,  titat  tit 
highway  is  out  of  repair.  Thereibre  where  tlie  way  wu 
averred  to  be  valde  lidosa  et  lam  angusta,  so  that  the 
queen's  people  cannot  pass  without  danger  of  their  lives, 
&c.  the  indictment  was  held  naught  for  want  of  saying 
tliat  the  way  waa  out  of  rep«r  ( a ). 

And  it  is  said  to  be  necessary  to  allege  in  the  indict* 
nient  or  presentment  to  what  part  of  the  highway  the 
nuisance  complained  of  does  extend,  as  by  shewing  how 
many  feet  in  lengCh,  and  how  many  feet  in  breadth,  it 
contains.      The   reason  assigned  is,  that,   if  it   be  aot, 

(u)  Regiiur.  Tbclnhabitaiiti  of  SucltDid,  i  Lmil  tUym,  Ht9. 
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Ae  defendant  will  not  know  the  certainty  of  the  charge 
against  which  he  is  to  make  his  defence,  nor  will  the 
Ceurt  be  able  to  judge  what  will  be  the  proper  fine  to 
assets  (a).  But  as  the  Court  does  not  at  present  estimate 
the  fine  from  the  description  of  the  length  and  breadth 
o£  the  road,  as  stated  in  the  indictment,  perhaps  the  want 
of  stating  it  would  not  now  be  considered  as  a  fatal  ob- 
jectioii.  It  has  been  held  that  an  indictment  for  a  nui* 
sanee,  that  a  certain  highway  and  bridge  are  in  a  ruinous 
eoDdition,  is  not  bad,  for  not  setting  out  the  length  and 
bieadth  of  the  nuisance(6) :  nor  for  a  nuisance  in  laying 
soil  in  a  highway  (c). 

Sdly.  It  must  be  stated  in  the  indictment,  thai  the 
Ugkmaijf  $9  sUuaied  in  the  parish.  The  highway  must 
be  afleged  in  the  presentment,  or  indictment,  to  lie  in 
the  parish  indicted,  otherwise  it  is  not  bound  to  repair 
it;  and  if  it  be  not  so  alleged,  the  indictment,  or  present- 
meni^  is  erroneous,  and  judgment  will  be  reversed  (</)• 
And  it  seems,  that  if  the  highway  be  described  as  lead- 
ing /ram  one  parish  unio  another,  both  parishes  are 
eichided(^). 

Indictwieni  against  individuals  for  non-repair. — It  has 
been  said,  that  barely  to  state  that  the  defendant  was 
bound  to  repair  raiione  tenuns^  without  adding,  swe,  is 
insi^Scient:  but  it  seems  that  it  is  not  necessary  (/)• 

(«)  1  Hawk.  P.  C.  C.70.  8.  88.  Ill,  aod  Rex  «.  TIm  Inhabitants 

Cat.  T^p.  Hardw.  106,  per  Lee,  of  MacfaynHeth  and  PenDegoet, 

C  i.— Rex  V.  Hatfield,  ibid.  316,  S  B.  A  C.  166. 

aad  Rex  a.  Roberts,  l  Show.  39U.  (  «  )  ^^  R«x  o.  Gamliugay,  and 

(  6  )  Say.  301.  Rex  «•  Knight  and  otiien,  ante, 

(  c  )  Say.  98.— See  t  Wms.  Sann.  page  47S,  473. 

IM  b.  note  7.  (/)  See  t  Wiaft.  Saiind.  158  c. 

(d)  Rex  D.  Hartford,    Cowp.  note  9. 
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In  many  precedents  of  indictments  or  presentments 
Against  persons  for  not  repairing  a  highway  by  reason  of 
tenure,  it  ia  slated,  that  the  parly  ought  to  repair  by 
reason  of  his  tenure,  as  he  and  ali  those  who  Held  the 
taiii  lands  for  the  time  being,  from  time  tt/tereqf  the  me- 
morff  of  vinn  is  not  to  the  contrary,  were  used  to  do;  but 
it  does  not  appear  to  he  necessary  to  insert  these  words; 
for  the  obligation  upon  him  to  repair  seems  to  be  suf- 
ficiently shewn,  by  averring  that  he  ought  to  do  so  Ay, 
reason  of  the  tenure  of  his  lands,  without  adding  thtt 
those  who  held  the  lands  for  the  time  being  have  imme- 
morially  repaired.  So  in  Co.  Eat.  SaS  a.  it  is  only  stated, 
that  the  defendant  ought  to  repair  by  reason  of  the  te- 
nure of  his  lands:  and  the  very  point  seems  to  have  been 
decided  in  Keilw.  53,  jd.  i;  in  which  it  is  said,  that  where 
a  person  ia  bound  to  repair  a  highway  by  reason  ol 
nure,  it  is  not  necessary,  either  in  an  indictment  or  plea, 
to  allege  any  title  of  prescription,  because  a  prescriptioa 
is  implied  in  the  estate  of  inheritance  in  the  land  (a); 
but  where  a  person  is  bound  to  repair  such  a  bigliway  bf 
reason  of  inhabitancy,  a  prescription  must  necessarily  b» 
alleged;  and  this  diiTerence  was  admitted  to  be  a  good 
one  by  the  whole  Court.  And  agreeable  to  the  distinclioo 
taken  in  Keilway  between  an  obligation  to  repair  by 
son  of  tenure  and  of  inhabitancy,  it  has  been  holden,  that 
an  indictment  against  a  porticu/ar  part  only  of  a  parish, 
such  as  a  district,  township,  division,  or  the  like,  for  not 
repairing  a  highway  in  the  parish,  stating  that  /A«  ioAa- 
bilaats  of  the  district  from  time  tnmiemorial  ought  to  re- 
pair and  amend  it,  is  erroneous;  it  ought  to  have  statej 
that  the  inhabitants  of  such  district  from  time  whereof 
&c.  have  used  and  been  accustomed  and  of  right  ought  to 


(a)  AnJMc   1  euil,  PkaJ.  ^01,  Ihat  »Imi  Uie  law  iirvsumn, 
not  be  ilaleil. 
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repair  and  amend  it.  For  the  inhabitants  of  a  particular 
division  of  a  parish  are  not  bound  to  repair  by  common 
IaW|  but  their  obligation  must  arise  from  custom  or  pre- 
scription ;  and  therefore  the  indictment  ought  to  shew  the 
custom,  prescription,  or  reason  of  their  obligation  (a) 

Ag  to  the  Plea. — If  upon  an  indictment  or  presentment 
for  not  repairing  a  highway  against  the  inhabitants  of  a 
parish  at  large,  who  are  bound  of  common  right  to  repair 
all  the  highways  lying  within  it,  the  parish  plead  Not 
Guilty,  they  may  shew  that  it  is  in  repair,  or  that  it  is 
not  a  highway,  or  that  it  does  not  lie  within  the  parish; 
for  all  these  are  facts  which  the  prosecutor  must  allege 
in  his  indictment,  and  prove  on  the  plea  of  Not  Guilfy ; 
and  it  is  a  well  known  rule  of  law,  that  whatever  a  plain* 
tiff  or  prosecutor  is  bound  to  prove  on  the  general  issue 
pleaded  to  a  declaration  or  indictment,  the  defendant  may 
controvert  the  truth  of  by  opposite  evidence  (6).  And 
the  old  cases  which  say,  that  upon  Not  Guilty  pleaded, 
the  parish  can  only  shew  that  the  highway  is  in  repair, 
must  be  understood  as  presuming  that  the  way  is  first 
proved  to  be  the  highway  as  alleged  in  the  indictment. 
But  it  is  quite  settled  that  the  parish  cannot  throw  the 
burthen  upon  particular  persons  upon  the  general  issue^ 
but  they  must  set  forth  their  discharge  in  a  special 
plea(c). 

But  where  a  person  is  charged  with  the  repair  of  a 
highway  or  bridge  against  common  right,  he  may  dis- 
charge himself  upon  Not  Guilty  pleaded  to  the  indict- 
ment :  and  therefore  where  a  particular  divbion  of  a  pa- 


(c)9Wiiis.Saand.  l58c.note9,        Nor%»icIi,  1   Stra.   181,   18?,  18S. 
aud  tbe  cases  there  cited.  ( c  )  Rex  v.  St.  Andrews,  1  Mod. 

(  h  )  Rex  V.  The  InhabiUnU  of       11  J.— Anon.  1  Ventr.  tb6. 
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riah  is  charged  with  Uic  repair  by  prcflcription,  or  a  p 
ticular  person  by  reason  of  tenure,  or  tbe  like,  which 
obligatiuns  against  the  common  law,  they  may  throw : 
burthen  either  on  the  parish,  or  even  on  an  individual 
the  general  issue(a).     And  the  reason  seems  to  be, 
cause  upon  this  issue  the  prosecutor  is  bound  to  proni 
that  ^e  defendant  is  chai^eable  by  tenure  or  prescriptioiii 
and  therefore  the  defendant  may  disprove  it  by  opposiM 
evidence.     However,  if  they  will,  though  unnecessarily, 
plead  the  special  matter,  it  is  held  not  to  be  enough 
say  that  they  ought  not  to  repair,  but  they  must  go  fat- 
ther  and  shew  tcho  ought  {It). 

If  a  person  indicted  for  not  repairing  ralione  tctnme, 
or  a  township,  or  other  particular  persons  for  not  repaii- 
ing  by  prescription,  plead  (though  unnecessarily)  to  tbv 
indictment,  and  shew  who  ought  to  repair,  as  they  n 
do,  it  is  necessary  to  traverse  their  obligation  to  repairi 
but  if  a  parish  is  indicted  for  not  repairing  a  higliway« 
or  a  county  for  not  repairing  a  bridge,  and  they  throw 
tlie  charge  upon  another,  they  ought  not  to  traverse  theic 
obligation  to  repair,  for  it  is  a  traverse  of  matter  of  lai^ 
and  such  traverse,  though  very  often  inserted,  is  demur* 
rable  to,  and  therefore  ought  always  to  be  omitted  (e). 

As  to  the  evidence,  Sfc. — The  record  of  a  prior  eo»« 
viction  is  generally  conclusive  evidence  against  a  pariabt 
whenever  afterwarda  it  may  be  indicted  for  not  repairing 
the  road  for  which  that  conviction  was  made.  Therefore 
where  different  districts  or  townships  have  immemoriallj 
repaired  the  respective  highways  lying  within  then^  aoA 


(«)  1  S Ira- 180,  183,  181.  (<;)  tVii».Saund.t59>.a.l<lk 

(i}KeK.r.  YflrnloQ,  I  Sii).  I40.        and  seel  tbid.  t5,  noted. 
Rm  t.  Hornwy,  C«rUi.  113. 
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H  liigfawaj  in  one  of  these  district  hemg  out  of  repair 
llie  pariah  at  large  is  indicted  (as  it  may  be),  care  must 
be  taken  that  this  prescription  is  pleaded  to  the  indict 
inent;  for  if  judgment  be  given  against  the  parish,  whe- 
ther after  verdict  upon  Nai  Gmlijf  or  bj  default,  the 
judgment  will  be  conclusive  evidence  afterwards,  that  the 
whob  parish  is  bound  to  repair,  unless  fraud  can  be 
shewn  (a).  But  fraud  is  only  put  for  an  example ;  for  if 
the  other  districts  can  shew  they  had  no  notice  of  the 
indictment,  the  defence  having  been  made  and  conducted 
entirely  by  the  district  in  which  the  highway  indicted  lay, 
without  their  knowledge  or  privity,  the  Court  will  con- 
nder  it  as  being  substantially  an  indictment  against  that 
diatriet^  and  give  the  other  districts  leave  to  plead  the 
prescription  to  a  subsequent  indictment  for  not  repairing 
the  highways  in  that  parish.  And  in  such  a  case,  if  the 
jFme  has  been  levied  upon  the  inhabitants  of  the  districts 
B0fc  liaUe  to  the  repairs,  the  Court  will  grant  a  special 
mmmdamut  for  a  rate  on  the  districts  bound  to  repair  (&)• 
Bot  a  record  of  acquiiial  is  not  considered  evidence  that 
the  pmridi  is  not  liable  (e). 

The  inhabitants  of  the  parish  are  not  competent  wit* 
neasesfor  the  defendant  (c().  But,  in  the  next  Section, 
we  shall  see  that  the  inhabitants  are  empowered  by  the 
Highway  Act  to  give  evidence  in  cases  of  nuisance,  though 
their  testimony  cannot  be  received  on  the  question  of 
repair. 


(«)  Rex  V.  Tbe  InhabitantB  of  (c)  Rex  r.  The  Inhabitant  of 

8t  Pancras,  Pea.  N.  P.  C.  219.  St.  Paneras,  Pea.N.  P.  C.  219. 

(6)  Rex  V.  Townsend,  Dong.  (d)  Rex  o. The  Inhabitants  of 

4fl.     And  see  Rex  v,  Eardisland,  Shoreditcb,  Mar.  26,  27,  pi.  6S«— 

«  Campb.  494,  S.  P.  See  i  B.  &  A.  66. 
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The  real  prosecutor  may,  however,  be  a  witness,  not- 
withstanding costs  may  be  awarded  against  him  if  the 
prosecution  prove  vexatious  (a). 

As  to  ihe  judgment. — The  regular  proceeding  is  to  giw 
judgment  to  abate  the  nuisance;  but  if  it  be  not  a  per- 
manent nuisance  the  Court  will,  in  their  discretion,  impose 
a  fine,  such  as  will  be  effectual  as  an  abatement(  b). 

Mr.  Serjeant  Hawkins  says(f),  there  is  no  doubt 
that  whoever  is  convicted  of  any  nuisance  may  be  fitted^ 
and  imprisoned:  And  it  is  said,  that  one  convicted  oft 
nuisance  done  to  the  king's  highway,  maybe  commanded 
by  the  judgment  to  remove  the  nuisance  at  bis  owii 
costs. 

In  fin.  Ab,  Tit.  Chimin  Common,  E.  27,  it  is  stal 
that  the  course  of  B.  K.  upon  an  indictment  for  stopping 
a  way,  is  that  the  offender  is  admitted  to  a  iinc  upon  hk 
submission  before  verdict,  if  there  be  a  certificate  thtf 
the  way  is  repaired  (tf);  but  if  the  party  be  convicted  bf 
verdict,  such  certificate  will  not  serve,  but  the  party  ought 
to  cause  a  constat  to  issue  out  to  the  sheriff",  who  ought 
to  return  that  the  way  is  repaired;  because  the  verdict, 
which  is  a  record,  ought  to  be  answered  with  matter 
record  ( e ). 


(u)  Rne.  Tbe  tohlbitinli  of 
Hiiiimerimith,  l  Slark.  Rep.  337. 

(  b )  See  Rex  n.  Pappinean,  i 
Ult^  G66. 

(O  1  Hawk.  P.  C.  c.  75.  1.  I*. 

id)  A  cenlRraTe  of  jo»li«g, 
MrtifyiuK  thm  I  highway,  «hirh 
fi  tbe  mbjrrt  of  an  itidieinipnl,  <• 


ill  I  slalc  of  repair,  ii  ■Jmilleil  Iv, 
common  practife  b>  bd  adjadic*' 
tion  of  the  iiate  of  rrpair,  aflerL 
plea  of  Gnllly  plpuded  bj  the  p«> 
rish,  RexE.  Mawbey,  Ban 
01bei«,  6  T.  R.  63n,  635- 
Foim,  Apprndix,  No.  U. 
(.)   Hoi'shloD'a   c«.»,    Ki 
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In  the  case  *  of  Regma  v.  The  InhabitcuUs  of  dm- 
worth  { a) f  the  defendants  were  indicted  for  not  repairing 
a  common  footway,  and  confessed  it  and  submitted  to  a 
Fine.  And  per  Cur.  The  matter  is  not  at  an  end  by  de- 
fendants* being  fined,  but  writs  of  duiringas  shall  be 
awarded  tn  infinitum,  till  we  are  certified  that  the  way  is 
xepaired. 

But  if  the  party  indicted  neglect  to  put  the  way  into 
proper  repair,  after  having  been  once  fined,  no  second 
Fine  can  be  imposed  upon  him  under  the  same  proceed* 
ing,  but  a  fresh  indictment  must  be  brought  (6). 

To  this  effect  is  the  case  of  Rex  v.  The  Inhabitants 
qf  Old  Malton{c),  where  the  defendants  had  submitted 
to  a  fine,  and  Holroyd  applied  for  a  further  fine,  the 
whole  fine  being  laid  out  on  the  way,  and  the  way  being 
still  out  of  repair.  Lawrence,  J.  doubted  his  power  to 
give  any  further  fine,  on  the  ground  that  the  Court  had 
given  their  judgment;  and  though  SaU.  358,  states  that 
the  judgment  is  not  at  an  end  by  the  defendants  coming 
in  and  submitting  to  a  fine,  and  that  if  the  road  is  not 
put  in  repair,  writs  of  distringas  shall  issue  against  the 
defendants  till  the  road  is  completed:  he  held,  that  those 
writs  are  now  the  only  remedy  on  the  present  indictment; 
that  the  fine  is  the  punishment  for  the  neglect  and  of- 
fence of  which  the  defendants  are  indicted ;  and  though 
the  G}urt  may  compel  an  actual  repair,  yet  the  punish- 
ment has  been  inflicted,  and  they  cannot  inflict  a  further 


(a)  Salk.  556,  pi.  6.    And  see        Machynlleth  and  Penegoes,  4  B. 
6  Mod.  163,  S.  C.  &  A.  469. 

(ft)  Rex  V.  The  Inhabitants  of  (  c  )  Yorkshire  Summer  Aasiets, 

1794.— See  4  B.  &  A.  470,  uoie. 
H   H 
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punishment  or  fine;  that  tiie  psrisli  may  be  again  indicted, 
and  a  fine  imposed  aod  apportioned  (the  road  was  a  tnin- 
pike  road)  on  such  indictment. 

In  the  case  of  Rex  v.  Wingfield {a),  the  defendant  wu 
indicted  for  not  repairing  a  road,  which  he  was  bound  to 
do  raiione  teiiurfc.  He  had  applied  to  the  Court  fijt  km 
to  plead  Guilty  and  submit  to  a  small  fine,  on  a  certificate 
that  the  road  was  repaired.  This  b(?ing  denied,  he  pleaded 
Not  Guilty  and  the  indictment  went  to  trial,  when  de- 
fendant was  convicted,  it  appearing  that  at  the  time  of 
the  presentment  and  subsequent  application  to  the  Court 
the  road  was  out  of  repair,  but  was  repaired  before  the 
tris!.  And  it  was  moved  that  the  defendant  might  sub- 
mit to  a  small  fine,  without  payment  of  the  prosecutor's 
coats,  on  the  authority  of  The  King  v.  Clieshunt.  But 
the  Court,  on  the  circumstances  of  the  case,  refused  to 
■et  a  small  fine,  unless  the  defendant  paid  the  prosecutof'i  I 
costs  subsequent  to  the  prior  application.  It  was  said,  ' 
that  the  reason  of  not  usually  giving  costs  in  these  case* 
was  because  the  Stat.  Wm.  3d.  directs  the  fine  to  go  to 
the  repair  of  the  road:  but  the  Court  held,  that  this  did 
not  extend  to  repairs  ratione  tenurte;  the  fine  in  this  case 
being  to  be  paid  to  the  surveyor  of  the  parish  highwsjrs. 

As  to  certiorari,  S^c. — In  the  next  Section  we  shall  see 
that  the  defendant  is  restricted  in  his  power  to  remove  the 
indictment  by  certioi-ari  by  Stat.  13  Geo.  3.  c.  78.  b.  !Mi 

As  a  new  trial  is  never  awarded  on  a  criminal  proceed- 
ing after  a  verdict  of  Not  Guilty,  the  same  can  never  be 
granted  on  an  indictment  for  not  repairing  or  for  obstruct- 
ing a  highway. 


(€)  1  w.  Ulaek.  em. 


J 
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This  18  decided  by  the  case  of  Rex  v.  The  Inhabiiamts 
9f  Burhon  (a),  where  on  an  indictment  for  non-repair  of 
a  highway  a  new  trial  was  moved  for,  upon  the  ground 
that  the  verdict  was  against  all  the  evidence,  and  that  the 
prosecution  was  for  the  purpose  of  trying  a  civil  right 
only.  Sed  per  Lord  Ellenborough,  C.  J.  "  In  general  the 
rule  is  not  to  grant  a  new  trial  in  a  criminal  proceeding 
after  a  verdict  of  Not  Guilty.  And  inasmuch  as  the  right 
will  not  be  bound  on  the  plea  of  Not  Gruilty,  we  do  not 
think  it  would  be  proper  to  break  into  the  general  rule, 
cm  the  suggestion  that  the  prosecution  was  merely  in- 
tended to  determine  a  civil  right." 

But  the  Court  has,  under  very  particular  circumstances, 
smspemded  if^e  entry  of  ihejudgmeui^  so  as  to  enable  the 
parties  to  have  the  question  reconsidered  upon  a  firesh 
indictment,  without  the  prejudice  of  the  former  judg- 
ment (&)•  But  with  regard  to  so  unusual  a  pre 
no  certain  rule  can  be  laid  down. 


Another  mode  of  proceeding  is  by  informaiian,  which 
may  be  grapted  by  the  Court  of  King's  Bench  at  their 
^Uscreiion.  But  they  will  never  grant  an  information  to 
compel  a  parish  to  repair  a  highway  which  is  not  much 
used;  or  when  it  appears,  that  another  highway  equally 
convenient  to  the  public  is  in  good  repair.  And,  indeed, 
they  never  give  leave  to  file  an  information  for  not  repair- 
ing a  highway,  unless  it  appear  that  the  grand  jury  have 


(«)  5  M.  &  8.  S9S.  And  see  (6  )  Kez  v. The  Inhabitanti  of 
Res  V.  MaoOy  4  M.  dt  S.  S37,  and  Wandsworth,  i  B.  ^  A.  6S.  And 
Hex  V.  Cohen  and  Jacob,  1  Stark.  see  Rei  r.  The  Inhabitants  of  Mid- 
Rep.  516,  S.  P.  diesexy  Ibid.  64,  note  (d). 
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been  guilty  of  gross  misbehaviour  in  not  (uiding  \  bi! 
And  tbey  refuse  it  for  this  reason,  that  the  fine  set, 
conviction  upon  an  information,  cannot  be  expended 
l)ie  repair  of  the  highway,  whereas  on  an  indictmcol 
is  always  so  expended  (a). 


■ 


By  a  similar  proceeding,  if  the  circumstances  of  thecal;' 
require  it,  tlie  Court  of  King's  Bench  will  interpose  wiA 
their  authority,  and  issue  a  mandamus  to  compel  a  parrt 
to  re-instate  in  good  order  a  way,  for  the  nuisance  u 
which  he  might  also  have  been  proceeded  against  by  in- 
dictment. As,  in  Rex  v.  TJie  Severn  and  Wye  RaHtrav 
Company  (b),  the  Court  issued  their  mamfamus  to  comj^'l 
the  Company  to  re-instate  and  lay  diiwn  again  a  portion 
of  the  tram-road,  which  they  had  illegally  removed,  « 
the  remedy  by  indictment  was  not  so  effectual  as  that  by 
mandamus;  more  especially  as  the  defendants  were  a  cor- 
porate body. 

But  in  the  case  of  Rex  v.  The  Justices  of  Iiortet{t\ 
where  the  relators  moved  the  Court  to  issue  a  Writ  4 
Prohibition,  to  stay  a  nuisance  which  lliey  complained  a| 
in  the  demolition  of  a  public  county  bridge,  the 
was  refused,  as  the  application  of  a  writ  of  probibiti 
to  such  a  case  would  confessedly  be  new  in  modem  j 
tice,  and  there  is  a  clear  known  remedy  by  indictment! 
the  ordinary  course,  if  the  parties  were  pulling  down  i 
old  bridge  illegally ;  and  the  Court  said,  they  did  not  fl 
themselves  called  upon  to  apply  any  new  remedy. 


( a  )  See  Ru  n.  Tlic  InhabiUiiU  RexcTlieCammiMSaoenoTD 

or  .'^t^jning,  Say.  9t.  and  Ritucll  InclMurv,  t  M.  &  M.  SO. 

on  Crimeit,  vol.  i.  p.        .  (c)  15  Eatt,  b9t. 

(A)  t  8.  &  A.  M6.     AdcI  ite 
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Section    II. 

As  to  nuisances  and  annoyances  under  the  Highway  Acts. 

First  :   What  nuisances  and  annoyances  are  prohihiied 

by  the  Highway  Acts. 

We  come  now  to  the  consideration  of  those  acts  which 
are  proscribed  by  the  Legislature,  as  being  annoyances  to 
the  passengers  along  a  highway,  or  detrimental  to  the 
condition  of  the  way  itself. 

Encroachments  upon  a  highway. — By  St(U.  13  Geo.  3. 
c.  78.  8.  63,  If  any  person  shall  encroach  by  making,  or 
causing  to  be  made,  any  hedge,  ditch,  or  other  fences,  on 
any  highway,  not  being  a  turnpike  road,  within  the  dis- 
tance of  fifteen  feet  from  the  middle  or  centre  thereof; 
or  shall  plough,  harrow,  or  break  up  the  sofl  of  any  land 
or  ground,  or  in  ploughing  or  harrowing  the  adjacent 
lands^  shall  turn  his  plough  in  or  upon  any  land  or  ground 
within  the  distance  of  fifteen  feet  from  the  middle  or 
centre  of  any  highway,  where  the  breadth  of  such  high- 
way is  formed  and  marked  or  described  with  certainty, 
and  does  not  exceed  in  breadth  thirty  feet;  every  person 
so  ojBending  shall  forfeit,  for  every  such  ofience,  AOs.  to 
such  person  who  shall  make  information  of  the  same : — 
And  it  shall  be  lawful  for  the  surveyor,  who  hath  the  care 
of  any  such  road,  to  c^use  such  hedge,  ditch,  or  fence  to 
be  taken  down,  or  filled  up,  at  the  expence  of  the  person 
or  persons  to  whom  the  same  shall  belong:— And  it  shall 
be  lawful  for  any  one  or  more  justice  or  justices  of  the 
peace  for  the  limit  where  such  ofience  shall  be  committed. 
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upon  proof  to  him  or  them  made  upon  oath,  to  levy 
well  the  cxpcnces  of  taking  down  such  hedges  as  afc 
flaid,  as  the  several  and  respective  penalties   hereby 
posed,  hy  distress  and  sale  of  the  offender's  goods  ancl 
chattels,  in  such  manner  as  distresses  and  sates  for  for- 
feitures are  authorized  and  directed  to  be  levied  by  virtue, 
of  this  Act. 


It  is  decided,  that,  under  this  clause  the  surveyor  b 
authorized  to  remove  any  fences,  but  such  as  are  standing 
upon  the  highway,  although  the  breadth  of  the  road  miy 
be  under  thirty  feet  (a). 


J 


As  to  tlte  number  of  draught-horses  allowed  to  uiaggt 
and  caris.—^y  Stat.  I3  Geo.  3.  c.  78.  s.  55,  It  is  enact 
That  no  waggon,  having  the  sole  or  bottom  of  the  fi 
of  the  wheels  of  the  breadth  of  nine  inches,  shall  go  i 
be  drawn  with  more  than  eight  horses ;  and  that  i 
having  the  sole  or  bottom  of  the  fellies  of  the  wbi 
thereof  of  the  breadth  of  nine  inches,  shall  go  o 
with  more  than  five  horses;  and  that  no  waggt 
the  sole  or  bottom  of  the  fellies  of  the  ^ 
treadth  of  six  inches,  and  rolling  on  each  side  a  a 
of  nine  inches,  shall  go  or  be  drawn  with  more  than  s 
horses;  and  that  no  such  waggon,  rolling  a  surface  of  d 
inches  only,   shall  go  or  be  drawn  with  more  than  i 

horses;  and  that  no  cart,  having  the  sole  or  bottom  i 

the  fellies  of  the  wheels  of  the  breadth  of  six  iii^Mt. 
shall  go  or  be  drawn  with  more  than  four  horses;  and 
that  no  waggon,  having  the  sole  or  bottom  of  the  feifies 
of  the  wheels  of  less  breadth  than  six  inches,  shall  go  ifl 


I  r.   K»ye,  4  B. 

p.  173,   wheel 
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be  drawn  wilh  more  than  five  horses ;  and  that  no  cart, 
having  the  sole  or  bottom  of  the  fellies  of  the  wheels  of 
less  hreadth  than  six  inches,  shall  go  or  be  drawn  with 
more  than  three  horses,  upon  such  highways,  under  the 
pains,  penalties,  and  forfeitures  hereiuaftcr  mentioned;  ■ 
(that  is  to  say)  That  the  owner  of  such  waggon  or  cart 
respectively,  shall  forfeit  the  sum  of  £5,  and  the  driver, 
not  being  the  owner,  the  sum  of  IOj.  for  every  horae  or 
beast  which  shall  be  so  drawing  above  the  number  hereby 
GO  respectively  limited  as  aforesaid,  to  the  sole  use  and 
benefit  of  the  informer: — But  carriages  moving  upon 
wheels,  or  rollers,  of  the  breadth  of  sixteen  inchea  on 
each  side  thereof,  with  flat  surfaces,  are  hereby  allowed 
to  be  drawn  with  any  number  of  horses  or  other  cattle. 

^  But  by  Section  56,  It  is  provided,  that  no  prosecution 
r«iiall  be  commenced  before  a  justice  of  peace,  by  way  of 
iiiformatioa,  for  any  forfeiture  incurred  by  the  owner  or 
driver  of  any  carriage  having  a  greater  niunber  of  horses 
therein  than  are  allowed  by  this  Act,  unless  such  infor- 
mation be  laid  within  three  days  after  the  offence  com- 
mitted : — And  that  no  action  bIibII  be  commenced  for  any 
such  offence,  unless  the  same  be  commenced  within  one 
calendar  month  after  the  ofience  committed : — And  that 
neither  such  information  or  action  shall  be  laid  or  com- 
menced, unless  notice  shall  be  given  by  the  informer  to 
the  driver  of  every  such  carriage,  on  the  day  upon  wliich 
the  offence  shall  be  committed,  of  an  intention  to  com- 
plain  of  such  offence: — And  if  it  shall  appear  to  the  jus- 
tice before  whom  such  complaint  shall  be  made,  that  the 
offender  lives  so  remote  as  to  make  it  inconvenient  to 
summon  him  to  appear  before  such  justice,  the  juatice 
may  dismiss  the  complaint,  and  leave  tbe  infurmer  to  ilia 
■dy  by  action  at  law. 
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By  Section  57,  It  is  provided,  That  it  sliall  be  lawful 
for  the  juatices  of  the  pence,  at  iheir  respective  General 
Quarter  Sessions  of  the  peace  to  be  held  in  the  week 
after  Micliaelmas,  tu  licence  in  such  manner,  and  for  such 
time,  OS  they  shall  think  fit,  an  increase  of  the  number 
of  horses  tu  be  drawn  in  carriages  up  any  steep  hill,  or 
on  any  road  not  turnpike,  within  their  respective  juris- 
dictions, over  and  above  the  number  hereinbefore  limited, 
if  upon  inquiry  into  the  state  and  condition  of  such  roads 
they  shall  lind  any  additional  number  of  horses  necessary; 
and  from  time  to  time  at  any  Michaelmas  Quarter  Ses- 
sions to  revoke,  alter,  or  vary  the  same  as  tliey  shall 
think  tit. 

And  by  Section  58,  If  it  shall  appear  upon  the  oath* 
of  credible  witnesses,  to  the  satisfaction  of  any  justice  c/t 
justices  of  the  peace,  or  of  any  court  of  justice  autho- 
rized to  enforce  the  execution  of  this  Act,  that  any  wa^ 
gon,  cart,  or  carriage,  could  not,  by  reason  of  deep  snow 
or  ice,  be  drawn  by  the  number  of  horses  or  beast«  of 
draught  hereby  respectively  allowed ;  then  and  in  evaj 
such  case,  it  shall  be  lawful  for  such  justice  or  justices  rf 
the  peace,  or  court  respectively,  and  they  are  hereby  re- 
spectively required,  to  stop  all  proceedings  before  than 
respectively,  for  the  recovery  of  any  penalty  or  forfeitun 
which  may  have  been  incurred  by  drawing  witli  a  grcaltf 
number  of  horses  or  beasts  of  draught,  than  are  hereby 
allowed;  anything  herein  contained  to  the  contrary  not* 
withstanding. 

And  by  the  same  Section  it  is  provided.  That  the  re- 
gulations hereinbefore  mentioned,  concerning  the  number 
of  horses  and  wheels  of  carriages  shall  not  extend  t» 
carts,  waggons,  or  other  carriages,  employed  only  in  carry- 
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ing  any  onefStone,  block  of  marble,  cable,  rope,  or  piece 
of  metal,  or  piece  of  timber ; — Or  to  such  ammunition  or 
artillery  as  shall  be  for  his  Majesty's  service. 

And  by  the  same  Section  it  is  further  provided.  That 
two  oxen  or  homed  cattle  shall,  for  all  the  purposes  of 
this  Act,  be  considered  as  one  horse. 

Regulations  in  London  and  Westminster. — With  re- 
spect particularly  to  the  cities  of  London  and  Westminsler, 
and  parts  adjacent,  it  is  enacted  by  Stai.  6  Geo.  I.  c.  6, 
That  no  person  in  London  and  Westminster,  or  within 
ten  miles  thereof,  shall  carry  at  any  one  load,  in  waggons 
or  carts  having  their  wheels  shod  with  tire  of,  or  streaks  of 
iron,  more  than  twelve  sacks  of  meal  (a),  of  five  bushels 
each,  nor  more  than  twelve  quarters  of  malt  (a),  nor 
more  than  700|  of  bricks,  nor  more  than  one  chaldron  of 
coals  (a),  on  pain  of  forfeiting  any  one  of  the  horses, 
with  the  gears,  bridles,  and  halters  therewith  used,  io 
such  manner  and  to  such  uses  as  the  penalties  directed  to 
be  levied  and  appUed  by  Stat.  5  Geo.  1.  c.  12  (6). 

And  by  Stat.  18  Geo.  2.  c.  33,  The  wheels  of  every 
cart,  car,  or  dray,  within  the  bills  of  mortality,  shall  be 
six  inches  broad  in  the  felly,  and  not  wrought  about  with 
iron,  nor  be  drawn  with  above  the  number  of  three  horses, 
af^r  they  are  up  the  hills  from  the  water-side,  on  pain  of 
40*.,  by  warrant  of  one  justice,  by  distress;  and  for  want 
of  distress,  on  non-payment,  in  six  days'  after  demand, 
to  be  committed  till  paid : — But  this  not  to  extend  to  any 
country  cart  or  waggon  that  shall  bring  any  goods,  or 


(  a  )  Repealed  as  to  mral)  malt,  ( b  )  Now  repealed  by  7  Geo.  S. 

mod  coals,  by  stat.  1 1  Geo.  3.  c.  51.        c.  4t.  s.  67. 
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shall  carry  any  goods  half  a  mile  beyond  the  paved  streets, 
of  the  said  cities  and  places. 

Also  any  person  within  the  said  limits,  using  any  cart, 
car,  or  dray,  having  the  wheels  full  six  inches  broadi 
when  worn,  may  have  the  same  bound  round  with  tire  of 
iron,  provided  it  be  six  inches  broad,  and  made  flat,  and 
not  set  on  with  rose-headed  nails. 

Depositing  annoyances  on  kigltways. — 'BjStai.  136.  SL 
c.  78.  s.  9,  If  any  person  or  persons  shall  lay  in  any  high- 
way any  stone,  timber,  straw,  dung,  or  other  matter,  or 
in  making,  scouring,  or  cleansing  the  ditches  or  water- 
courses, shall  permit  the  soil  or  earth  dug  out  of  sudi 
ditches,  drains,  or  water-courses,  to  remain  in  such  high- 
way, in  such  manner  as  to  obstruct  or  prejudice  the  same, 
for  the  space  of  five  days  after  notice  (a)  thereof  given 
by  the  surveyor  of  the  highways,  every  person  offending 
in  any  of  the  said  cases  shaU,  for  every  such  ojBenc^ 
forfeit  and  pay  the  sum  of  lOs. 

And  by  Section  10,  If  any  stone  or  timber,  or  any  hay, 
straw,  stubble,  or  other  matter,  for  the  making  of  manure, 
or  on  any  pretence  whatsoever  not  tolerated  by  this  Act, 
shall  be  laid  in  any  highway  within  the  distance  of  fifteen 
feet  from  the  centre  thereof,  and  shall  not,  within  five 
days  after  notice  ( a )  given  by  the  surveyor  or  some  per- 
son aggrieved  thereby,  be  removed  ;  it  shall  be  lawful  fiir 
the  owner  or  possessor  of  the  lands  adjacent,  or  any  odier 
person  or  persons  whomsoever,  by  order  from  some  jut* 
tice  of  peace,  to  clear  the  said  highways,  by  removing 
the  said  stone,  timber,  hay,  straw,  dung,  or  other  matter, 


(a)  See  Form,  Appendix,  >Io.  XXXIII. 
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and  to  hare^  take,  and  dispose  of  the  same  to  his  and 
their  own  use. 

Obstruction  in  highways. — By  Stai.  13  Geo.  3.  c.  78. 
s.  11«  If  any  person  shall  wilfully  set,  place,  or  leave  any 
waggon,  cart,  or  other  carriage,  or  any  plough  or  instru- 
ment of  husbandry,  in  any  of  the  said  highways,  (except 
only  with  respect  to  such  waggon,  cart,  or  carriage,  during 
sach  reasonable  time  as  the  same  shall  be  loading  and  un- 
loading, and  standing  as  near  the  side  of  such  highway 
as  conreniently  may  be  (a),)  so  as  to  interrupt  or  hinder 
the  free  passage  of  any  other  carriage,  or  of  his  Ma- 
jesty's subjects ;  every  person  so  offending,  shall  forfeit 
die  sum  of  \0s.  for  every  such  offence. 

Damaging  causeways^  direction-posts^  %c. — By  Stat. 
13  Geo.  3.  c.  78.  s.  52,  After  reciting  that  in  some  places 
it  hath  been  and  may  be  found  necessary,  and  the  sur- 
veyors are  hereby  authorized  and  required,  to  secure 
faoTse-causeways  and  foot-causeways  by  posts,  block8>  or 
great  stones,  fixed  in  the  ground,  or  by  banks  of  earth 
east  «p,  or  otherwise,  from  being  broken  up  and  spoiled 
with  waggons,  wains,  carts,  or  carriages ;  and  forasmuch 
as  several  evil-disposed  persons  do  or  may  wilfully  or 
wantonly  pull  up,  cut  down,  and  remove  or  damage  die 
saod  posts,  blocks,  and  great  stones,  so  fixed  or  to  be 
fixed  as  aforesaid,  and  drive  carriages  upon  such  banks 
and  causeways,  or  against  the  sides  thereof,  and  also  dig 
or  east  down  the  said  banks,  which  are  the  securities  and 
defence  of  the  said  causewajrs,  whereby  the  causeways  or 
banks  are  often  ruined  and  destroyed ;  and  such  evil-dis- 


( a  )  See  the  cmses   of  Rex  v.       CroM,  3  Caiupb.  it6  :   and  ante, 
Rsisell,  6  East,  4S7,  and  Hex  v.        pp.  441,  4U. 
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posed  persons  do  or  may  break,  damage,  or  throw  dowH 
the  stones,  bricks,  or  wood,  fixed  upon  the  parapets  or 
battlements  of  bridges,  and  do  or  may  pull  down,  destroy, 
obliterate,  or  deface  any  mile-stone  or  post,  graduated  w 
direction-post  or  stone,  erected  or  to  be  erected  apon  any 
highway : — For  prevention  thereof  it  is  enacted,  Tbrt 
every  person  who  shall  be  guilty  of  any  such  offence  shalli 
upon  complaint  thereof  made  to  any  justice  of  the  peace 
of  the  limit  where  the  same  shall  be  proved  to  be  done, 
by  the  oath  of  any  one  credible  witness,  or  upon  view  of 
the  justice  himself,  forfeit  for  every  of  the  said  offence^ 
any  sum  not  exceeding  X^,  nor  less  than  10s.: — And  in 
default  of  payment  thereof,  shall  be  committed  to  tlM 
house  of  correction  of  such  limit,  there  to  be  whippet)* 
and  kept  to  hard  labour  for  any  time,  not  exceeding 
calendar  mouth,  nor  less  than  seven  days,  at  the  discretian 
of  such  justice. 

Ale-houses  not  to  be  kept  on  bridges. — By  Stat.  IdG.3»- 
c.  78.  s.  62,  If  any  person  or  persons  collecting  any  tol|l 
payable  for  passing  over  any  public  bridge  with  carriage^ 
or  cattle  of  any  kind,  shall  keep  any  victualling-bouati' 
ale-house,  or  other  place  of  public  entertainment,  or  sbiD 
sell  or  permit  to  be  sold  therein  any  wine,  beer,  ale,  cide^, 
spirituous  liquors,  or  other  strong  liquors  by  retail,  h^ 
she,  or  they,  being  lawfully  convicted  of  such  oSenoCi^ 
by  the  oath  of  one  or  more  credible  witness  or  witne) 
or  by  his  own  confession,  before  any  justice  of  the  peatf 
of  the  limit  wherein  such  otfence  shall  be  committed,  sba% 
for  every  such  oflence,  forfeit  the  sum  of  £5, 

As  to  l/ie  drivers  of  carriages. — By  Slat.  1  Geo.  ( 
St.  2.  c.  57.  s.  8,  If  any  person,  driving  any  cart,  draj 
car,  iir  waggon,  in  the  streets  of  London,  shall  ride  up( 
the  same,  not  having  some  other  person  on  foot  to  guidf 
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the  same,  he  shall,  on  conviction  before  the  alderman  of 
the  ward,  or  a  justice  of  the  peace,  on  oath  of  one  wit- 
ness, forfeit  lOs,  by  distress  and  sale;  half  to  the  informer, 
and  half  to  the  poor ;  and  in  default  of  payment,  be  sent 
to  the  house  of  correction,  there  to  be  kept  to  hard  la- 
bour for  three  days. 

And  by  Statute  24  Geo.  2.  c.  43.  ss.  8.  and  9,  If  any 
carter,  drayman,  carman,  waggoner,  or  other  driver,  shall 
ride  upon  his  cart,  &c.  in  London,  or  within  ten  miles 
thereof,  not  having  some  person  to  guide  the  same,  he 
shall,  on  the  like  conviction,  forfeit  \0s.  in  case  such 
driver  shall  not  be  the  owner  of  such  carriage ;  and  in 
case  he  be  the  owner,  then  any  sum  not  exceeding  20s., 
to  be  recovered,  levied,  and  applied,  as  by  the  aforesaid 
Act  of  the  1  Geo.  1.  st.  2.  c.  57 :  — And  any  person,  though 
not  a  peace  officer,  may  stop  and  apprehend  such  offender, 
and  carry  him  as  soon  as  conveniently  may  be  before  a 
justice ;  and  if  any  person  shall  resist,  abuse,  or  prevent 
any  person  endeavouring  to  apprehend  such  offender,  or 
when  he  is  apprehended,  shall  rescue,  or  endeavour  to 
rescue  him,  he  shall  forfeit  20s.  in  like  manner. 

By  Stat.  30  Geo.  2.  c.  22.  ss.  7.  and  12,  If  the  driver 
of  any  carriage  within  London  or  Westminster,  or  in  any 
public  street  or  common  highway  within  the  bills  of  mor- 
tality, shall,  by  negligence  or  wilful  misbehaviour,  inter- 
rupt the  free  passage  of  his  Majesty's  subjects,  he  shall, 
on  conviction,  by  confession  or  oath  of  one  witness  before 
one  justice,  forfeit  any  sum  not  exceeding  20s.,  or  be 
committed  to  the  house  of  correction,  or  some  other  prison 
of  the  place  where  the  offence  shall  have  been  committed 
or  the  offender  shall  have  been  apprehended,  there  to  be 
kept  to  hard  labour  for  any  time  not  exceeding  one  calen- 
dar month.     The  said  forfeiture  to  be  levied  by  distress 
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by  warrant  from  such  justice;  and  to  be  paid,  half  to  the 
prosecutor,  anil  half  to  the  overseers  for  the  use  of  the 
poor  of  tlie  parish  ur  place  where  the  offence  shall  be 
committed,  or  the  oftender  shall  be  apprehended;  and 
there  be  no  overseer,  then  to  some  other  officer  for  ths 
use  of  the  poor  as  aforesaid. 

By  Section  IS,  Any  person,  who  shall  see  any  otTenee 
committed  against  this  Act,  may,  by  authority  of  this  Ae^ 
and  without  any  other  warrant,  apprehend  the  oifenderjj 
and  shall,  with  all  convenient  speed,  convey  or  deliva 
htm  to  a  constable  or  other  peace  officer  of  the  ] 
where  the  offence  shall  be  committed  or  the  offender  s\iiM 
he  apprehended,  in  order  to  l>e  conveyed  befor 
there  to  be  dealt  with  according  to  law. 

By  Section  II,  And  if  he  shall  refuse  to  discover  I 
name  and  place  of  abode  to  the  justice  before  whom 
shall  be  brought,  he  shall  be  immediately  delivered  01 
to  a  constable  or  other  peace  officer,  and  shall  by  him  U 
conveyed  to  the  common  gaol  or  bouse  of  correctioS) 
of  the  place  where  the  offence  shall  be  committed,  tht 
to  remain  until  he  shall  declare  his  name  and  jdace 
abode  to  the  said  justice,  or  to  some  other  justice 
such  place. 

By  Section  14,  Any  person  shall  be  admitted  to  be 
evidence,  notwithstanding  his  being  an  inhabitant  of  t 
place  where  the  offence  shall  be  committed. 

By  Section  15,  It  is  provided,  That  persons  pi 
by  this  Act  shall  not  be  punished  by  any  other  law, 

The  general  regulations  upon  this  subject  are  conl 
in  Stal.   13  Geo.  3.  c.  78.  s.60,  by  which  it   i»  eoMli 
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That  if  the  driTer  of  any  cart,  car,  dray,  or  waggon, 
shall  ride  upon  any  such  carriage  in  any  street  or  high- 
way,  not  having  some  other  person  on  foot  or  on  horse- 
back, to  guide  the  same,  (such  carriages  as  are  con- 
ducted by  some  person  holding  the  reins  of  the  horse  or 
horses  drawing  the  same  excepted ; )— Or  if  the  driver 
of  any  carriage  whatsoever,  on  any  part  of  any  street  or 
highway  shall,  by  negligence  or  wilful  misbehaviour,  cause 
any  hurt  or  damage  to  any  person  or  carriage  passing  or 
bdng  upon  such  street  or  highway ; — Or  shall  quit  the 
highway,  and  go  on  the  other  side  the  hedge  or  fence 
iiich>sing  the  same,  or  wilfully  be  at  such  distance  from 
0iich  carriage,  whilst  it  shall  be  passing  upon  such  high- 
way, that  he  cannot  have  die  direction  and  government 
of  ttie  horses  or  cattle  drawing  the  same ; — Or  shall,  by 
negligence  or  wilful  misbehaviour,  prevent,  hinder,  or  in- 
terrupt the  free  passage  of  any  other  carriage,  or  of  his 
Majesty's  subjects,  on  the  said  highways; — Or  if  the 
4imer  of  any  empty  or  unloaded  waggon,  cart,  or  other 
carnage,  shall  refuse  or  neglect  to  turn  aside  and  make 
iway  for  any  coach,  chariot,  chaise,  loaded  waggon,  cart, 
or  other  loaded  carriage ; — Or  if  any  person  ihall  drive, 
or  act  as  the  driver  of  any  such  coach,  post-chaise,  or 
other  carriage,  let  for  hire,  or  waggon,  wain,  or  cart, 
not  having  the  owner's  name  as  before  required  (a), 
painted  thereon,  or  shall  refuse  to  discover  the  true 
diristian  and  surname  of  the  owner  of  such  respective 
camiages, — Every  such  driver  so  offending  in  any  of  the 
eases  aforesaid,  and  being  convicted  of  any  such  ofience, 
either  by  his  own  confession,  the  view  of  a  justice  of 
peace,  or  by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  before  any  justice  of  the  peace  for  the  limit 

(  a  )  By  sett.  59,  let-  infra,  p.  496. 
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where  ouch  offence  shall  be  committed,  shall,  for  eveiji 
such  offence,  forfeit  (a)  any  sum  not  exceeding  10«.,  i 
case  such  driver  shall  not  be  the  owner  of  such  carriage^ 
and  in  case  the  offen<ler  be  owner  of  such  carriage,  tbei 
any  sum  not  exceeding  SOt. ;  and  in  either  of  the  : 
caaea  ahall,  in  default  of  payment,  be  committed  to  thf 
houae  of  correction  for  any  time  not  exceeding  one  montfa 
unless  the  same  shall  be  sooner  paid: — And  every  si 
driver,  offending  in  either  of  the  said  cases,  shall  and  majTi 
by  authority  of  ttiis  Act,  with  or  without  any  warrant  ( &| 
be  apprehended  by  any  person  or  persons  who  shall  a 
such  offence  committed,  and  shall  be  immediately  co 
veyed  or  delivered  to  a  constable  or  other  peace  ofliw 
in  order  to  he  conveyed  before  some  justice  of  the  peac 
to  be  dealt  with  according  to  law: — And  if  any  s 
driver,  in  any  of  the  cases  aforesaid,  shall  refuse  to  dik 
cover  his  name,  it  shall  be  lawful  for  the  justice  of  ti 
peace  before  whom  he  shall  be  taken,  or  to  whom  aj 
Bucii  complaint  shall  be  made,  to  commit  him  to  the  houai 
of  correction  for  any  time  not  exceeding  three  month 
or  to  proceed  agiunst  him  for  the  penalty  aforesaid,  I 
a  description  of  his  person  and  the  offence,  and  a 
pressing  in  such  proceedings  that  he  refused  to  c " 
hb  nameCc). 

Natnes  of  owners  to  be  painted  on  teaggotu,  %c. — I 
Slat.  13  Geo.  3.  c.  78.  s.  59,  For  the  better  discovery 
odcnders,  it  is  enacted,  That  the  owner  of  every  waggo 


( n  )  See  Form,  A|ip«nJi]i,  No. 
LIII. 

(Ji)SeeFunu,  Appendix,  No. 
LII. 

(c)  Variooa  enaetmciiU  are  in 
force  for  the  reguhtieii  of  ilage 


coacliM,  forvbicbiee  BnrD'iJl 
lice,  vol.  V.  tiL  "  SUge  Coacba 
See  also  lUI.  1  Geo.  4.  c.  4,  at 
tlie  pimiahmeDt  of  |)«ni>iu  ool 
iluning  ucciiicDli  by  furioas  dril 
ing. 
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vAui,  or  cart,  and  also  of  e?ery  coach,  post-chaise,  or 
other  carriage,  let  to  hire,  shall  paint  or  cause  to  be 
painted,  upon  some  conspicuous  part  of  his  waggon,  wain, 
or  cart,  and  upon  the  pannels  of  the  doors  of  all  such 
coaches,  post-chaises,  or  other  carriages,  before  the  same 
shall  be  used  upon  any  public  highway,  his  or  her  chria- 
tian  and  surname,  and  the  place  of  his  or  her  abode,  in 
large  legible  letters,  and  continue  the  same  thereupon 
so  long  as  such  waggon,  cart,  coach,  post-chaise,  or  other 
carriage  shall  be  used  upon  any  such  highway: — And  the 
owner  of  every  common  stage  waggon  or  cart,  employed 
OS  travelling  stages  from  town  to  town,  shall,  over  and 
above  his  or  her  cliristitin  and  surname,  pair)t  or  cause  to 
be  painted,  on  the  part  and  in  the  manner  aforesaid,  the 
following  words,  common  stage  waggon  or  carl,  as  the 
case  may  be  : — And  every  person  using  any  such  carriage 
as  aforesaid  upon  any  highway,  without  the  names  and 
descriptions  painted  thereon  respectively  as  aforesnid,  or 
who  shall  paint  or  cause  to  be  painted  any  false  or  fic- 
titious name  or  place  of  abode  on  such  waggon,  wain, 
cart,  coach,  post-chaise,  or  otiter  carriage,  shall  forfeit 
Ibr  every  such  offence,  a  sum  not  exceeding  ^5  nor  less 
S0«. 


General  penally  on  persons  resisting  the  execution  of 
tAis  Act.— liy  Stat.  13  Geo.  3.  c.  78.  s.  71,  In  case  any 
person  or  persons  shall  resist,  or  make  forcible  opposition 
against  any  person  or  persons  empIo_\ed  in  the  due  exe- 
cution  of  this  Act,  or  make  any  rescue  of  the  cattle  or 
other  goods  distrained  by  virtue  of  this  Act; — Or  if  any 
constable,  head  borough,  or  tythingrnan,  shall  refuse  or 
neglect  to  execute  or  obey  any  warrant  or  precept  granted 
by  any  justice  of  the  peace,  pursuant  to  the  directions  of 
tiiia  Act ; — Every  such  per»on  offending  therein,  and  being 
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convicted  thereof  by  a  juEtice  of  the  peace  shall,  for 
every  such  offence,  forfeit  any  sum  not  exceeding  ^10  w 
less  than  40r.,  at  the  discretion  of  the  justice  before  wbn 
he  or  she  shall  be  so  convicted ;  to  be  paid  to  the  sunreyi 
of  the  ways  for  the  parish,  township,  or  place,  where  tl 
offence  was  committed,  to  he  laid  out  in  the  repair  of  tl 
highways: — And  in  case  he  or  she  do  not  forthwith  pa 
or  secure  to  be  paid,  the  said  forfeiture  after  such  coi 
riction,  then  it  shall  be  lawful  for  such  jusUce  of  tl 
peace  to  commit  such  person  or  persons  to  the  comnM 
gaol  or  house  of  correction  of  the  limit  where  such  offent 
shall  be  committed,  there  to  remain  for  any  time  not  ei 
ceeding  three  months,  unless  the  said  forfeiture  shall  b>< 
sooner  paid. 


Secokdly:  As  to  the  remoral  of  nuisances  and  am 
noyances,  and  the  pvnishtnent  of  the  offenders,  wtdu 
the  Highway  Acta. 

Surveyor's  duty  to  take  a  view  of  the  highways  ani 
cause  all  nuisances,  ^c.  to  be  removed. — By  Stat.  13G.  S 
c.  78.  s.  IS,  It  is  enacted.  That  the  surveyors  of  tiiebigb< 
ways  to  be  appointed  by  virtue  of  this  Act  shall,  at  i 
such  times  and  seasons  as  they  shall  judge  proper,  vie 
all  the  common  highways,  trunks,  tunnels,  plats,  hedge 
ditches,  banks,  bridges,  causeways,  and  pavements  with 
the  parish,  township,  or  place  for  which  they  shall  be  apt 
pointed  surveyors  (a) ;  and  in  case  they  shall  observe  ai^ 
nuisances,  encroachments,  obstructions,  or  annoyance 
made,  committed,  or  permitted  in,  upon,  or  to  the  pre 
judice  of  them  or  any  of  them,  contrary  to  the  directioB 

(o)  SwFoimof  Survevor'a  Btliirn,  A|t|>cudix,  No.  LIV, 
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P  tbis  Act,  they  shall  from  dme  to  time,  as  soon  as  con- 
niently  may  be,  give  or  cause  to  be  given  to  any  peraon 
'  persona  doing,  committing,  or  permitting  the  same, 
personal  notice,  or  notices  in  writing  (a),  to  be  left  at 
hia,  her,  or  their  usual  place  or  places  of  abode,  specify- 
ing the  particulars  wherein  such  nuisances,  defaults,  ob' 
structions,  or  annoyances  condst : — And  if  such  nuisances, 
obEtructions,  or  annoyances  shall  not  be  removed,  and 
the  ditches,  drains,  gutters,  and  water -courses  aforesaid 
effectually  made,  scoured,  cleansed,  and  opened,  and  such 
trunks,  tunnels,  plats,  and  bridges  made  and  laid,  and 
■neb  hedges  properly  cut  and  pruned  within  twenty  days 
After  such  notice  of  the  same  respectively  given  as  afore- 
said, then  the  said  surveyors  shall  be,  and  they  are  here- 
by fully  authorized  and  empowered  forthwith  to  remove 
such  nuisances,  obstructions,  or  annoyances,  and  open, 
cleanse,  and  scour  such  ditches,  gutters,  and  water-courses, 
and  make  or  amend  such  trunks,  tunnels,  plats  or  bridges, 
and  cut  and  prune  such  hedges  for  the  benefit  and  improve- 
ment of  the  said  highways,  to  the  best  of  their  skill  and 
judgment,  and  according  to  the  true  intent  and  meaning 
of  this  Act  (6): — And  the  person  or  persons  so  neglecting 
to  make  or  open  and  cleanse  such  ditches,  gutters,  or 
water-courses,  or  cut  or  prune  such  hedges,  during  the 
time  aforesaid,  af^er  such  notice  given,  shall  forfeit  for 
evei7  foot  in  length  which  shall  be  so  neglected,  the  stun 
of  one  penny ;  and  the  said  sur>'eyors  shall  be  re-imhursed 
what  charges  and  expences  they  shall  be  at  in  removing 
such  nuisances,  obstructions,  or  annoyances,  and  making 
Qr  opening,  cleansing  or  scouring  such  ditches,  gutters, 


I   (a)  S«e  Ponn,  Appsndii,  N 
'  XXUI. 

(«)  See  Boffield  v.  Potler,  i 


DO,  u  to  tbe  liibilit;  of  the 
<[  Tot  uiy  consequential  ila- 
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mid  water-courses,  and  in  making  or  amending  such  trunks^- 
tunnels,  plats,  or  bridges,  and  in  cutting  and  pruning  such 
hedges  respectively,  by  the  person  or  persons  who  ought 
to  have  done  the  same,  over  and  above  the  said  forfeiture! 
And  in  case  such  person  or  persons  shall,  upon  demand^ 
refuse  or  neglect  to  pay  the  said  surveyor  his  cliarges  and 
expences  occasioned  thereby  respectively,  and  also  tht 
said  forfeiture  of  one  penny  per  foot,  then  the  »aid  sus> 
veyor  shall  apply  to  any  justice  of  the  peace,  and  u] 
making  oath  before  him  of  notice  being  given  to  the 
faulter  in  manner  aforesaid,  and  of  the  said  work  beinf 
done  by  such  surveyor,  and  of  the  expences  attending  tba 
same,  ihe  said  surveyor  shall  be  repaid  by  such  peraoM 
or  persons  all  such  his  said  charges  (a)  as  shall  be  Km 
lowed  to  be  reasonable  by  the  said  justice ; — Or  in  defadi 
of  payment  thereof  on  demand,  the  same  shall  be  leviei' 
in  such  manner  as  the  penalties  and  forfeitures  herehj 
inflicted  are  directed  to  be  levied  (b). 


Presenlmeni  by  a  justice. — By  Slat.  13  Geo.  3.  c.7 
s.  24,  Every  justice  of  assize,  justices  of  the  Count) 
Palatine  of  Chester,  Lancaster,  and  Durham,  and  of  t 
great  sessions  in  Wales,  shall  have  authority  by  this  Si 
tute,  upon  bis  or  their  own  view,  and  every  justice  of  t 
peace,  either  upon  his  own  view,  or  upon  information  up 
oath  to  him  given  by  any  surveyor  of  the  highways, 
make  presentment  (c }  at  their  respective  assizes  or 
sessions,  or  in  the  open  general  quarter  sessions  of  sa 
respective  limit,  of  any  highway,  causeway,  or  bridj 
not  well  and  sufficiently  repaired  and  amended,  or  of  a 
other  default  or  offence  committed  and  done  contrary 


(a)  Sre  Form,  Appendix 
(  ft  )  See  pi>!it.  pB^e  5U9. 
(c)See  Form,  ApiHriidix, 
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provision  and  intont  of  this  Statute : — And  that  al' 

l«|efects  in    the   repair   thereof  shall  be  presented  in  such 

■BHsdtction  where  the  same  do  lie,  and   not  elsewhere : — 

ijAjid  that  every  such  presentment  made  by  any  such  jufl- 

■    -re  of  assize,  counties  palatine,  great  sessions,  or  of  the 

upon    his   own  view,  or   upon    such    information 

iving  been  given  to  such  justice  of  the  peace  upon  the 

>th  of  such  surveyor  of  the  highways  as  aforesaid,  shall 

as  good  and  of  the  same  force,  strength,  and  efTect 

the  law  as  if  the  same  had  been  presented  and  found 

the  oaths  of  twelve  men: — And  that  for  every  uich 

fault  or   offence  so  presented  as  aforesaid,  the  justices 

assize,  counties  palatine,  and   great    sessions,  at   their 

ipective  courts,  and  the  justices  of  the  peace  at  their 

leral  quarter   sessions,  shall  have  authority  to  assess 

inch  fines  as  to  them  shall  be  thought  meet: — Saving  to 

farery  person  and  persons  that  shall   be  affected  by  any 

inch  presentment,  his,  her,  or    their   lawful   traverse    to 

same  presentment,  as  well  with  respect  to  the  fact  of 

boR-repair,  as  to  the  duly  or  obligation  of  repairing  the 

^d  highways,  as  they  might  have  had  upon  any  indict- 

of  the  same  presented  and  found  by  a  grand  jury : — 

hud  the  justices   of  the   peace  at  their  general  quarter 

esaions,  or  the  major  part  of  them,  may,  if  they  see  just 

Dftuse,  direct  the  prosecutions  upon   such   presentments 

shall  be  made  at  the  quarter  se-^sions  as  aforesaid,  to 

carried  on  at  the  general  expence  of  such  limit,  and 

IP  be  paid  out  of  the  general  rates  within  the  same. 

In  a  late  case  ( a ),  where  a  magistrate  presented  a 
nad  in  the  township  of  F.  "upon  the  information  upon 
ith  of  A.  B.  surveyor  of  the  highways  for  the  township 


(  «  )  Rf» 


I'  Kyliugdak-B,  7  B.  At  C.  13B. 
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of  C.  trhidi  is  35  milt^a  diitant  from  the  towosbip  of  Ff 
&C.     The  Court    hel<I,  in  &rreat    of  judgraent,  that  tin 
preBentmeat  wbb  bad,  aa  it  did  not  appear  that  the  e 
formation  upon  oath  was  given  to  ihe  pregentbig  no^ 
trate;   and  ako  because   the   aurreyor  of  the  roads 
one  township  has  no  authority  under  the  Act  to  gire 
formation  ai  to  a  road  m  another  township. 

A  high  constable  is  not  authorized  by  the  above  clamt 
to  make  presentment ;  therefore  where  he  presents  pef* 
sons  for  a  nuisance  in  a  highway,  he  must  go  before  dM 
grand  jury,  and  give  his  evidence  upon  oath  (  a ). 

In  the  case  of  Rex  v.  tVintcr  { b),  a  presentment  byi 
magistrate  for  a  nuisance  in  a  highway,  under  the  abofS 
clause,  was  held  to  be  bad  for  want  of  chu-ging  thi 
oficnce  to  be  against  the  form  of  the  Statute;  as  thi 
clause  giving  the  magistrate  authority  to  present,  is 
fined  in  the  terms  of  it  to  offences  committed  and  dona 
contrary  to  the  provision  and  intent  of  the  Act;  and 
therefore,  whatever  the  offence  might  be,  it  was  only  pre- 
sentable by  a  magistrate  as  nn  offence  against  the  Aob 
The  form  of  presentment  given  in  the  Schedule  to  tHaf 
Act,  which  does  not  contain  the  above  allegatioD,  i 
confined  to  cases  of  non-repair. 

In  the  above  case,  the  loctu  in  quo  was  a  footway ;  and 
it  was  objected  to  the  presentment,  that  the  itordjoolfe^ 
is  by  the  Statute  contrasted  witli  the  general  descriptii 
of  highway;    and   therefore  the  jurisdiction   to 
highways  given  to  magistrates  by  (he  S4<h   sectioo 


(ri)  Kcvi^.ThcBridgcv 


iiid  Tiudloii  Ouial  Compjuiy,  T  B.*C. 
(A)  is£ji.-t,  t.8. 
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not  extend  to  footways.  But  apon  this  point  nothing 
was  said  by  the  Court,  as  the  presentment  was  orer* 
turned  in  consequence  of  the  informality  above  noticed. 

Any  other  person  than  the  justice  presenting  may, 
with  the  consent  of  such  justice,  conduct  the  prosecution 
through  its  subsequent  stages ;  but  the  latter,  if  he  con- 
sents to  another  carrying  on  the  proseciltion,  retains  the 
whole  responsibility,  and  is  answerable  for  the  costs,  if 
the  presentment  should  turn  out  to  be  improper  (a). 

If  a  justice  of  the  peace  indicts  a  road  for  being  out 
of  repair,  and  the  indictment  is  afterwards  removed  by 
certiorari,  he  is  to  be  considered  as  acting  in  the  exercise 
of  his  magisterial  duty,  so  as  to  be  entitled  to  costs  under  # 
JStai.  5  &  6  W.  &  M.  ell.  s.  3,  if  the  defendant  be 
convicted ;  and  d  fartiarij  if  the  ^usixce  present  the  road, 
he  shall  have  such  costs  ( 6 ). 


(«)  Rexv.  The  Inhabitants  of 
Penderryn,  S  T.  R.  260. 

(  fr  )  Rex  V.  Kettleworth,  5  T.  R. 
59^ — And  see  per  Ashhorst,  J.  in 
Rex  V.  Sharpness,  t  T.  R.  47.— 
The  words  of  the  Statute  are,  "  If 
tbe  defendant    prosecuting    such 
writ  of  urfiiorari,  be  convicted  of 
Ibe  offence  for  which  he  was  in- 
dicted, the  Court  shall  give  rea- 
•onable  costs  to  the  prosecutor,  if 
kc  be  tbe  party  grieved,  or  be  a 
Jostice  of  the  peace,  &c.  constable, 
dec.  or  any  other  civil  officer,  who 
shall  prosecute  upon  the  account 
of  any  fact  committed  or  done, 
that  concerned  him  as  officer  to 


prosecute  or  present."  It  has  been 
decided,  that  a  prosecutor  of  an 
indictment  for  stopping  up  a  way, 
who  had  used  it  for  some  years 
before  it  was  stopped,  is  a  party 
grieved  within  the  meaning  of  the 
Act.  Rex  e.  Williamson,  7  T.  R. 
32.  And  in  the  case  of  Rex  «. 
Tbe  Inhabitants  of  Taunton  Saint 
Mary,  3  M.  dt  S.  465,  several  pei^ 
sons  were  held  entitled  to  eooti^ 
as  prosecutors  of  an  indjctawt 
for  not  repairing  a  highway^  re* 
moved  by  eertiormri  ;■  oae  as  eon* 
stable  of  the  manor  within  which 
the  highway  lay ;  tlie  others  as 
parties  grieved,  tbey  having  used 


sot 
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Ai  to  certiorari. — By  the  aboxe  Section  Zi,  It  is  en- 
acted. Thai  no  such  presentment,  nor  any  indictment  fur 
any  such  default  or  offence,  shall  be  removed  by  ecrtiorari 
or  otherwise  out  of  euch  jurisdiction,  till  such  indicl- 
ment  or  presentment  be  traversed  and  judgment  there- 
upon given,  except  where  the  duty  or  oblijjation  of  re- 
pairing the  »aid  highways,  causeways,  or  bridges  may 
come  in  question. 

It  has  been  decided,  however,  that  a  certiorari  pro 
rege  lies  before  traverse  ( a ).  In  this  case  it  was  eon- 
tended,  that,  notwithstanding  (he  general  rule  that  the 
King  has  a  right  to  try  his  own  cause  in  whatever  Court 
he  pleases,  yet  in  the  present  instance  a  private  person 
«  is  the  real  prosecutor,  and  therefore  not  entitled  to  the 
same  privilege.  Sed  per  Cur:  "  In  cases  of  Ibb  sort, 
there  is  no  distinction  ;  and  the  words  till  Ike  indiclmnt 
be  traversed,  shew  very  plainly  that  this  clause  was  not 
intended  to  take  away  a  certiorari  at  the  instance  of  the 
Crown  1  for  the  King  does  not  traverse.  It  was  calcu- 
lated only  to  prevent  the  defendants  from  bringii^  a  rcfhi 
liorari  for  the  purpose  of  delay." 

In  the  case  of  Rex  v.  T/te  Inhabitants  of  TawUo»  SiL 
Mary  (b),  it  was  decided,  that  upon  an  indictment  agaimt 


the  wiy  far  t^Mty  yean  in  pacing 
and  repUBing  from  tlieir  home*  to 
Uie  nexl  nurkei-lown,  >nil  bFinf> 
olilitrfd,  by  reatou  of  the  want  of 
ivpair.  Id  take  ■  more  cirouitoui 
rouie.  Hut  there  must  be  wime 
■pFcial  and  pecnliu  injury  acrni. 
inn  10  the  proaecQior  from  the  ob- 
(Idiction,  baidn  that  which  af- 
fiTis  all   tke  labjecu  in  comuion 


with  hin,  to  eiititte  Ura  to  caril 
nnder  ili«  Acl,  Rei  e.  Indrd*^ 
I  M.  M  S.  f6S. 

(a)  Rex  F.  The  InbabitsDU al 
Bodenbam,  Cowp.  7S  -  and  ^C 
Rex  V.  Farewell,  S  Sua.  tldVf 
anit  Rex  r.  Tbe  InhabJlanb  df 
Claec,  4  llorr.  t\M. 

(b)i  M,&  S.  I6i. 
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a  pariah  for  not  repairing  a  highway,  the  right  to  repair 
may  come  in  question,  so  as  to  entitle  the  parish  to  re- 
move it  by  certiorari,  though  the  parish  plead  the  general 
issue  ( a )  i  for  the  right  to  repair  conies  incidentally  in 
queatioD,  inasmuch  as  the  obligation  to  repair  arises  out 
of  the  inquiry  whether  it  1m  a  public  highway.  In  this 
caae  the  indictment  was  removed  by  certiorari,  upon  an 
affidarit  filed  by  the  defendants,  stating,  that  on  the  trial 
tiie  question  whether  the  parish  were  liable  to  repair, 
and  the  right  to  repMr,  would  come  in  issue. 

In  the  case  of  Rex  r.  The  Inhabitanti  of  Penegoet  and 
Machynlleth  (b),  after  the  trial  hy  the  Quarter  Seuions 
of  an  indictment  and  judgment  pronounced  for  the  Crown, 
a  motion  was  made  in  K.  B.  for  a  writ  of  certiorari. 
But  this  the  Court  refused,  saying,  *'  The  defendants 
have  thought  proper  to  take  the  chance  of  succeeding  at 
the  Sessions.  They  ought  clearly  to  have  applied  for  a 
certiorari  before  the  trial,  and  it  ought  not  to  issue  in 
thu  late  stage  of  the  proceedings.  They  can  now  avail 
themselves  of  objections  to  the  indictment  hy  writ  of 
error  only." 

The  Court  may  award  costs  upon  indictment,  S^c. — By 
Sltat.  13  Geo.  3.  c.  78.  s.  64,  It  shall  be  lawful  for  the 
Court  before  whom  any  indictment  or  presentment  shall 
be  tried  for  not  repairing  highways,  to  award  costs  to 
Ae  prosecutor,  to  be  paid  by  the  person  or  persons  so 
indicted  or  presented,  if  it  shall  appear  to  the  said  Court 
"  that  the  defence  made  to  such  indictment  or  presentment 
waa  frivolous ;  or  to  award  costs  to  the  person  indicted 


(  « )  See  ante,  p.  477,  u  la  Uie  (  » )  1  B.  &  C  14t. 

cAct  ef  Um*  plea  by  Uw  iwiih. 
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or  presented,  to  be  paid  by  the  prosecutor,  if  k  sbaD 
appear  to  the  said  Court  that  such  prosecutioii  was 
vexatious. 

The  Statute  gives  only  to  the  Court  *'  before  whoa 
the  indictment  is  tried**  power  to  award  costs.  Therefore, 
where  an  indictment  for  not  repairing  a  road,  was  re^ 
moved  into  the  Court  of  K.B.  by  certiorari^  and  went 
down  to  trial  at  the  Assizes,  when  the  defendants  wers 
acquitted  for  want  of  prosecution,  the  Court  considered 
that  they  were  not  empowered  to  award  costs,  but  that 
the  application  should  have  been  made  to  the  Judge  at 
Nisi  PriuB  ( a  ). 

Where  upon  an  indictment  for  not  repairing  a  way, 
removed  by  the  prosecutor,  the  Judge  at  Nisi  Ptims  cer- 
tifies that  the  defence  was  frivolous,  the  prosecutor  shsB 
have  his  costs,  notwithstanding  the  defendant  may  bav€f 
obtained  a  rule  nisi  to  arrest  the  judgment.  AYhere  die 
judge  certifies,  it  is  tantamount  to  awarding  costs  ^  for  die 
Judge  at  ^j^  Prius  cannot  strictly  adjudge  them ;  thai 
must  be  done  by  a  collateral  act  in  the  Court  above  (6). 

In  the  case  of  Rex  v.  Commerell  and  Ellis  {c),  it  was 
decided,  that  the  Court  of  Quarter  Sessions  before  whon 
a  parish  is  acquitted,  upon  the  trial  of  an  indictment  for 
not  repairing  a  highway,  may,  by  their  order,  award  C 
and  £.  to  pay  costs  to  the  parish,  although  the  names  of 
C.  and  £•  be  not  on  the  back  of  the  indictment^  awl 
although  the  indictment  originated  in  a  presentmebt  of 

(a)  Rex  0.  The  InhabitanU  of  See  Rex    r.  The  Inhabitants  of 

ChaddertODy  6  T.  R.  127^.  Clifton,  6  T.  R.  344.  S.  P. 

(  h  )  Hex  V.  The  InhabitanU  of  (  c  )  4  M.  6t  S.  tOS, 
St.  John,  Margate,  6  M.  Ac  S.  150. 
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A.  and  B.  comtablesy  whose  names  are  on  the  indict* 
ment;  and  it  is  sufficient,  if  the  order  is  intituled  as  in 
the  prosecution  by  C.  and  £.,  without  shewing  further 
that  C.  and  E.  are  prosecutors ;  neither  need  it  appear 
on  the  ttLce  of  the  order,  that  the  indictment  was  tried, 
if  that  appear  by  the  record  of  the  proceedings;  and  the 
order  is  good  in  form  if  it  be  for  the  payment  of  the 
costs  to  the  solicitor  of  the  parish. 

It  hath  been  determined,  that  if  a  person  indicted  for 
not  repairing  a  road  raiiane  ienune  be  convicted,  the 
C!ourt  will  not  inflict  a  small  fine  on  a  certificate  of  the 
road  being  repaired^  until  the  prosecutor's  costs  are 
paid  (  a). 

'  A$  to  expencea  where  inhabiianU  agree  to  prosecuie 
cr  drfend  any  indictment. — By  Stat.  18  Geo.  3.  e*  78. 
«•  65,  If  the  inhabitants  of  any  parish,  township,  or 
place,  shall  agree,  at  a  yestry  or  public  meeting  (b\  to 
-prosecute  any  person  by  indictment  (c),  for  not  repair* 
ing  any  highway  within  such  parish,  township,  or  place, 
which  they  apprehend  such  person  was  obliged  by  law 
to  repair,  or  for  committing  any  nuisance  upon  any  high- 
ways ;  or  shall  agree  at  such  vestry  meeting  to  defend 
any  indictment  or  presentment  preferred  against  any  such 
parish,  township,  or  place,  it  shall  be  lawful  for  the  sur- 
Teyor  of  such  parish,  township,  or  place,  to  charge  in 
his  account  the  reasonable  ezpences  incurred  in  carrjring 
on  or  defending  such  respective  prosecutions,  after  the 
same  shall  have  been  agreed  to  by  such  inhabitants  at  a 


(  a  )  Rex  V.  Wingfield,  1  W.  Bla.        conveniog  snch  meeting. 
602.  (c  )  See  Forms  of  Imiictment, 

{b)  See  ante,  p.  177,  as  to  the        Appendix,  No.  L. 


508 


NUISANCES 


ND    ANNOYANCES. 


»estry  or  public  meeting,  or  allowed  by  a  justice  of  tlie 
peace  within  the  limit  where  aach  higliways  shall  be ; 
vhich  expences,  when  bo  agreed  to  or  allowed,  shall  be 
paid  bv  such  parish,  township,  or  place,  out  of  the  fines, 
forfeitures,  composition?,  payments,  and  assessments  au- 
thorized to  be  collected  and  raised  by  virtue  of  this  Act. 

Application  of  fines  for  non-repatr. — SySlat.  13Geo.3. 
c,  78.  B.  i-l.  No  fine,  issue,  penidty,  or  forfeiture,  for  not 
repairing  the  highways,  or  not  appearing  to  any  indict- 
ment or  presentment  for  not  repairing  the  same,  shall 
hereafter  be  returned  into  the  Court  of  Exchequer,  or 
other  Court,  but  shall  be  levied  by  and  paid  into  the 
Lands  of  such  person  or  persona,  residing  iuor  near  the 
parish,  township,  or  place  where  the  road  shall  lie,  as 
the  Court  imposing  such  lines,  issues,  penalties,  or  for- 
feitures, shall  order  and  direct,  to  be  applied  towards 
the  repair  and  amendment  of  such  highways;  and  the 
person  or  persons  so  ordered  to  receive  such  6ne,  shall 
and  is  hereby  required  to  receive,  apply,  and  account  for 
the  same,  according  to  the  direction  of  such  Court,  or  in 
default  thereof  shall  forfeit  double  the  sum  received. 


How  fines  and  penalties  are  to  he  levied  on  a  parith. 
By  the  same  Seciion,  If  any  fine,  issue,  penalty,  or  for- 
feiture to  be  imposed  on  any  such  parish,  township,  or 
place,  for  not  repairing  the  highways,  or  not  appearing 
as  aforesaid,  shall  hereafter  he  levied  on  any  one  or  more 
of  the  inhabitants  of  such  parish,  township,  or  place, 
then  such  inhabitant  or  inhabitants  shall  and  may  make 
his  or  their  complaint  to  the  justices  of  the  peace  at  their 
special  Sessions;  and  tlie  said  justices  are  hereby  em- 
powered and  authorised,  by  warrant  under  their  hand» 
and  seals,  to  cause  a  rate  to  be  made,  according  to  the 
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form  and  manner  herein  last  before  prescribed  ( b  ),  for 
the  reimbursing  such  inhabitant  or  inhabitants  the  monies 
so  levied  on  him  or  them  as  aforesaid ;  which  rate  so 
made,  and  confirmed  by  any  two  justices,  shall  be  col- 
lected and  levied  by  the  surveyor  of  the  highways  of 
such  parish)  township,  or  place  so  presented  or  indicted 
as  aforesaid;  and  the  said  surveyor  shall,  within  one 
month  next  after  the  making  and  confirming  the  rate 
aforesaid,  collect,  levy,  and  pay  unto  such  inhabitant  or 
inhabitants  the  money  so  levied  oa  him  or  them  as  afore- 
said. 

An  application  under  the  above  clause  for  a  rate  to 
reimburse  the  inhabitants  of  a  parish,  on  whom  a  fine 
for  the  non-repair  of  a  highway  has  been  levied,  ought 
to  be  made  within  a  reasonable  time  after  such  levy,  so 
that  it  may  be  prior  to  any  material  change  of  inhabitants ; 
therefore  the  Court  of  K.  B.  refused  a  mandamus  to  the 
justices  to  make  such  a  rate  after  an  interval  of  eight 
years,  though  appUcations  had  been,  firom  time  to  time, 
made  to  the  magistrates  below,  who  had  declined  to  make 
the  rate,  on  the  ground  that  the  parish  at  large  had  been 
improperly  indicted  and  convicted,  and  though,  so  lately 
as  the  year  before  the  application,  the  magistrates  had 
ordered  an  account  to  be  taken  of  the  quantum  expended 
upon  the  repairs  out  of  the  money  levied  (6). 

As  to  the  recovery  and  application  of  penallieSf  for^ 
feUures,  ^c— By  Stat.   13  Geo.  3.  c.  78.  s.  72,    All  pe- 
nalties and  forfeitures  by  this  Act  imposed  for  any  of- 
fence against  the  same,  and  all  costs  and  charges  to  be 

(«)  By  Section  45.    See  ante,  (6)  Rex    v.    The  Jostices  of 

pBgs  161.  Lancashire,  if  East, 366. 
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allowed  and  ordered  by  the  authority  of  this  Act  (ibe 
manner  of  levying  and  recovering  of  which  is  not  herdq^ 
otherwise   particularly  directed )  shall  be  levied  by  dis* 
tress  and  sale  of  the  goods  and  chattels  of  the  oflEendv 
or  person  liable  or  ordered  to  pay  the  same  respectivclff 
by  warrant  ( a )  under  the  hand  and  seal  of  some  jostiea 
of  the  peace  for  the  limit  where  such  oflfence,  neglect^  of 
default  shall  happen,  or  such  order  for  payment  of  audi 
costs  or  charges  shall  be  made,  rendering  the  overplus  of 
such  distress  ( if  any  be )  to  the  party  or  parties,  after 
deducting  the  charges  of  making  the  same ;  which  war* 
rant  such  justice  is  hereby  empowered  and  required  to 
grant,  upon  conviction  of  the  offender,  by  confessicm,  or 
upon  the  oath  of  one  or  more  credible  witness  or  wit- 
nesses, or  upon  order  made  as  aforesaid : — And  the  pe- 
nalties and  forfeitures,  when  so  levied,  shall  be  paid,  the 
one  half  to  the  informer,  and  the  other  half  to  the  sur- 
veyor of  the  highway  where  such  offence,  neglect,  or 
default  shall  happen,  to  be  applied  towards  the  repair 
thereof,  unless  otherwise  directed  by  this  Act;  bat  m 
case  the  surveyor  shall  be  the  informer,  then  the  whole 
shall  be  employed    towards    the  repair  of  such   high- 
way:— And  in  case  such  distress  cannot  be  found  (6)^ 
and  such  penalties  and   forfeitures,    or  the   said   costs 
and    charges   shall  not    be   forthwith  paid,   it    shall  be 
lawful    for  such  justice,    and    he  is  hereby  authoriied 
and  required,  by  warrant  under  his  hand  and  seal(cX 
to  commit   such    offender    or  offenders,   or  person  or 
persons    liable    to  pay  the   same    respectively,    to  the 
common  gaol  or  house  of  correction,  of  the  limit  wheve 
the  offence  shall  be  committed,  or  such  order  as  afiite- 


(a)  See  Forms  Appendix,  No.  LVI. to  LX.  indative. 
{h)  Sec  Form  of  Return,  Appendix,  No.  LXI. 
(  r  )  See  Form,  Appendix,  No.  LXII* 
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nnlty  imposed  by  this  Act,  which  shall  amount  to  the 
sum  of  40s,  or  upwards  ( the  manner  of  recovery  tliereof 
not  being  particularly  directed  by  this  Act),  either  in 
the  manner  hereinbefore  directed,  or  by  action  at  lai 
he  brought  by  such  informer  or  prosecutor  in  any  of  his 
Majestj's  Courts  of  Record,  in  manner  following ;  ( that 
is  to  say  ),  where  any  person  shall  be  liable  to  any  such 
pecuniary  penalty,  it  shall  be  lawful  to  sue  for  and  re- 
cover the  same  by  action  of  debt,  in  which  it  shall  be 
sufficient  to  declare,  timt  the   defendant  is  indebted  to 

the  plaintiS*  in   the  sum   of ,  being  forfeited  by  an 

Act  passed  in  the  I3th  year  of  the  reign  of  his  present 
Majesty  [Geo.  3.]  intitled  "An Act  to  explain,  ameiul, 
and  reduce  info  one  Act  of  Parliament,  the  Statuiea  not) 
ia  being/or  the  amendment  and  preserration  of  the  puldic 
highways  within  that  part  of  Great  Britain  called  Eng- 
land,  and  for  other  purposes :"  and  the  plaintiff,  if  he 
recovers  in  any  such  actions,  shall  have  double  costs. 

By  Section  15,  it  is  provided,  That  there  shall  not  be 
more  than  one  recovery  for  tlie  same  ofl'ence;  and  that 
ten  days'  notice  in  writing  be  given  to  the  party  offending, 
previous  to  the  commencement  of  such  actions ;  and  that 
the  same  be  brought  and  commenced  within  one  calendar 
month  after  the  offence  for  which  such  action  is  brought 
eliall  Iiave  been  committed. 

By  Section  76,  it  is  also  provided,  1  hat  no  conviction 
shall  be  had  or  made  by  virtue  of  this  Act,  unless  upon 
confession  of  the  party  accused,  or  upon  the  oath  of  one 
or  more  credible  witness  or  witnesses,  or  upon  the  Tiev 
of  a  justice  of  the  peace,  in  the  cases  before-mentioned. 

By  Section  78,  it  is  enacted,  That  where  any  distreo 
shall  be  made  for  any  sum  or  sums  of  money  to  be  levied 
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by  virtue  of  this  Act«  the  distress  itsdf  shall  not  be 
deemed  unlawful,  nor  the  party  or  parties  making  the 
same  be  deemed  a  trespasser  or  trespassers,  on  account 
of  any  default  or  want  of  form  in  any  proceedings  re- 
lating thereto ;  nor  shall  the  party  or  parties  distraining 
be  deemed  a  trespasser  or  trespassers  ab  initio,  on  ac- 
count of  any  irregularity  which  shall  be  afterwards  done 
by  the  party  or  parties  distraining ;  but  the  person  or 
persons  aggrieved  by  such  irregularity,  may  recover  full 
satisfaction  for  the  special  damage,  in  an  action  on  the 
case. 

But  by  Section  79,  it  is  provided,  That  no  plaintiff  or 
plaintiffs  shall  recover  in  any  action  for  any  irregularity, 
trespass,  or  wrongful  proceedings,  if  tender  of  sufficient 
amends  shall  be  made  by  or  on  behalf  of  the  party  or 
parties  who  shall  have  committed,  or  cause  to  be  com- 
mitted, any  such  irregularity,  trespass,  or  wrongful  pro- 
ceedings, before  such  action  brought: — And  in  case  no 
rach  tender  shall  have  been  made,  it  shall  be  lawful  for 
the  defendant  in  any  such  action,  by  leave  of  the  Court 
where  such  action  shall  depend,  at  any  time  before  issue 
joined,  to  pay  into  Court  such  sura  of  money  as  he  or 
they  shall  see  fit,  whereupon  such  proceedings  or  orders 
and  judgments  shall  be  had,  made,  and  given  in  and  by 
such  Court,  as  in  other  actions  where  the  defendant  is 
allowed  to  pay  money  into  Court. 

Property  to  be  laid  in  surveyor  generally. — By  Stat* 
7  G(eo.  4.  c  64.  s.  16,  In  any  indictment  or  information 
tor  any  felony  or  misdemeanor,  committed  on  or  with  re- 
spect to  any  materials,  tools,  or  implements  provided  for 
any  highway,  otherwise  than  by  the  trustees  of  any  turn- 
pike  road,  it  shall  be   sufficient  to    aver  that  any  such 
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nnlty  impoaed  by  this  Act,  which  Ghall  amount  to  the 
sum  of  40*.  or  upwards  ( the  manner  of  recovery  thereof 
not  being  particularly  directed  by  this  Act),  either  in 
the  manner  hereinbefore  directed,  or  by  action  at  Uwto 
be  brought  by  such  informer  or  prosecutor  in  any  of  hia 
Majesty's  Courts  of  Record,  in  manner  following:  (that 
is  to  say ),  where  any  person  shall  be  hable  to  any  such 
pecuniary  penalty,  it  shall  be  lawful  to  sue  for  and  re- 
cover the  same  by  action  of  debt,  in  which  it  shsU  be 
sufficient  to  declare,  that  the   defendant  is  indebted  to 

the  plaintiff  in   the  sum   of ,  being  forfeited  by  an 

Act  passed  in  the  13th  year  of  the  reign  of  his  present 
Majesty  [  Geo.  3.  ]  intitled  "An  Act  to  explain,  amend, 
and  reduce  into  one  Act  of  Parliament,  the  Statutes  nam 
in  being  for  the  amendment  and  preservation  of  the  puhtie 
highways  within  that  part  of  Great  Britain  called  E»g^ 
land,  and  for  other  purposes :"  and  the  plaintiff',  if  hft 
recovers  in  any  such  actions,  shall  have  double  costs. 

By  Section  75,  it  is  provided.  That  there  shall  not  be 
more  than  one  recovery  for  tlie  same  offence;  and  that 
ten  days'  notice  in  writing  be  given  to  the  party  offending, 
previous  to  the  commencement  of  such  actions ;  and  that 
the  same  be  brought  and  commenced  within  one  calendar 
month  af:er  the  offence  for  which  such  action  is  brought 
ahall  have  been  committed. 

By  Section  76,  it  is  also  provided.  That  no  conviction 
shall  be  had  or  made  by  virtue  of  this  Act,  unless  upon 
confession  of  the  party  accused,  or  upon  the  oath  of  one 
or  more  credible  witness  or  witnesses,  or  upon  the  view 
of  a  justice  of  the  peace,  in  the  cases  before-mentioned. 

By  Section  78,  it  is  enacted.  That  where  any  distreis 
shall  be  made  for  any  sum  or  sums  of  money  to  be  levied 
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•aid  shall  be  made,  for  any  time  not  exceeding  three 
months,  unless  the  said  penalty,  forfeiture,  costs  and 
charges  shall  respectively  be  sooner  paid : — And  if  such 
offender  or  offenders,  or  person  or  persons  liable  or 
ordered  to  pay  the  same  respectively,  shall  live  out  of 
the  jurisdiction  of  the  justice  hereby  authorized  to  grant 
such  warrant,  it  shall  be  lawful  for  any  justice  of  the 
peace  of  the  limit  wherein  such  person  shall  inhabit,  and 
every  such  justice  is  hereby  required,  upon  request  to 
hun  for  that  purpose  made,  and  upon  a  true  copy  of  tiie 
conviction  whereby  such  forfeiture  or  penalty  was  in- 
curred, and  of  the  order  for  the  pajrment  of  such  costs 
and  charges,  produced  and  proved  by  a  credible  witness 
opon  oath,  by  warrant  under  his  hand  and  seal,  to  cause 
the  penalty  or  forfeiture  mentioned  in  such  conviction, 
and  the  costs  and  charges  mentioned  in  such  order,  or  so 
much  thereof  as  shall  not  have  been  paid,  to  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  such 
offender  or  offenders,  or  person  or  persons  liable  or  or* 
dered  to  pay  the  same  respectively  as  aforesaid ;  And  if 
no  sufficient  distress  can  be  had,  to  commit  such  offender 
or  offenders,  or  person  or  persons  liable  as  aforesaid,  to 
the  common  gaol  or  house  of  correction  of  such  limit, 
for  the  time  and  in  manner  aforesaid. 

But  by  Section  73,  it  is  provided.  That  no  warrant  of 
distress,  unless  otherwise  directed  by  this  Act,  shall  be 
issued  for  levying  any  penalty  or  forfeiture,  costs  or 
charges,  until  six  days  after  the  offender  shall  have  been 
convicted,  and  an  order  made  and  served  upon  him  or 
her  for  the  payment  thereof. 

By  Section  74,  Every  prosecutor  or  informer  may,  at 
his  election,  sue  for  and  recover  any  forfeiture  or  pe- 
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things  are  tlie  property  of  the  suryeyor,  and  it  iInD  not 
be  necessary  to  specify  the  name  of  soch  surveyor* 

A9  to  iffiinesses,  Sfc. — By  St4U.  13  Geo.  3.  c  78.  ••  6B^ 
The  surveyor  of  any  parish,  township,  or  place  ahal  be 
deemed  in  all  cases  a  competent  witness,  in  all  matleD 
relative  to  the  execution  of  this  Act,  notwithstanding  fail 
salary  may  arise  in  part  from  the  forfeitures  and  piwaHiPi 
hereby  inflicted. 

And  by  Section  76,  Any  inhabitant  of  any  parish, 
township,  or  place,  in  which  any  offence  shall  be  ccmi- 
mitted,  contrary  to  this  Act,  shall  be  deemed  a  com- 
petent witness,  notwithstanding  his  or  her  being  an  in- 
habitant of  such  parish,  township,  or  place. 

But  the  testimony  of  an  inhabitant  is  not  valid  evidenee 
in  proceedings  for  the  non-repair  of  a  way  (  a  )• 

Justices  to  administer  oaths. — By  Stat.  13  Geo.  3.  e.  78. 
8.  77,  it  is  enacted.  That  it  shall  be  lawful  for  any  jus- 
tice of  the  peace  to  administer  an  oath  to  any  witness  or 
witnesses,  or  other  person  or  persons,  for  the  better 
discovery  and  execution  of  the  several  matters  or  thingi 
hereinbefore  authorized  or  directed  to  be  examined,  ia- 
quired  into,  or  performed  by  such  justice. 

Power  of  appeal. — By  Stat.  13  Geo.  3.  c.  78.  s.  80,  it 
•is  enacted.  That  if  any  person  shall  think  himself  or 
herself  aggrieved  by  any  thing  done  by  any  justioe  or 
justices  of  the  peace,  or  other  person,  in  the  ezecatkm 
of  any  of  the  powers  given  by  this  Act,  and  for  which 
no  particular  method  of  relief  hath  been  already  ap- 
pointed, every  such  person  may  appeal  to  the  juatioes  of 

(a)  See  ante,  p.  479. 
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Ae  peace  aft  any  Greneral  Quarter  Sesnons  of  the  peaces 
to  be  hdd  tot  the  limit  wherein  the  cause  of  such  com- 
plaint shall  arise ;  such  appellant  giving,  or  causing  to  be 
pveH,  notice  in  writing  (a)of  hisorher  intention  to  bring 
snch  appeal,  and  of  the  matter  thereof,  to  the  justice 
or  other  person  or  persons  against  whom  such  corni^aiiit 
shall  be  made,  within  six  days  after  the  cause  of  such 
eoniplaint  arose,  and  within  four  days  after  such  notice^ 
entering  into  recognizance  before  some  justice  of  the 
peace  within  such  limit,  with  one  sufficient  surety,  con- 
ditioned to  try  such  appeal  at,  and  abide  the  order  of^ 
and  pay  such  costs  as  shall  be  awarded  by  the  justices 
at  such  Quarter  Sessions : — And  every  justice  of  the  peace 
and  other  person,  having  received  notice  of  such  appeal 
aa  aforesaid,  shall  return  all  proceedings  whatsoever  had 
before  them  respectively,  touching  the  matter  of  such 
appeal,  to  the  said  justices  at  their  Geneial  Quarter  Ses- 
WHis  aforesaid,  on  pain  of  forfeiting  £5  for  every  8U«di 
negjkpt : — ^And  the  said  justices  at  such  Sessions^  upon 
due  proof  of  such  notice  being  given  as  aforesaid,  and  of 
the  entering  into  such  recognizance,  shall  hear  and  finally 
determine   the  causes  and  matters  of  such  ajqpeal  in  a 
aammary  way,  and  award  such  ^osts  to  the  parties  ap- 
pei£ng  or  appealed  against,   as  they  the  said  justices 
ihall  think  proper,  to  be  levied  and  recovered  as  herein- 
before directed;  and  the  determination  of  such  Quarter 
Sessions  shall  be  final  and  conclusive  to  all  intents  and 
parposes: — Provided  that  no  such  appeal  shall  be  made 
against  any  conviction  for  any  penalty  or  forfeiture  in- 
curred by  virtue  of  this  Act,  unless  the  person  convicted 
shall,  at  the  time  of  such  conviction,  if  he  or  she  shall 
be  then  present,  if  not,  within  six  days  after,  give  notice 
of  his  or  her  intention  to  appeal,  and  at  the  same  time 

(a)  See  Form,  Appendix,  No.  LXIII. 
K  K  3 
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tbings  are  tlie  property  of  the  surveyor,  and  it  shall  not 
be  necessary  to  specify  tlie  name  of  such  surveyor. 

At  to  witneasea,  ^c— By  Stat.  13  Geo.  3.  c.  78.  a.  68, 
The  surveyor  of  any  parish,  township,  or  place  shall  be 
deemed  in  all  cases  a  competent  witness,  in  all  inatten 
relative  to  the  execution  of  this  Act,  notwithstanding  his 
salary  may  arise  in  part  from  the  forfeitures  and  penaltici 
hereby  inflicted. 

And  by  Section  76,  Any  inhabitant  of  any  pariab, 
township,  or  place,  in  which  any  offence  shall  be  con 
tnitted,  contrary  to  this  Act,  shall  he  deemed  a  coo 
petent  witness,  notwithstanding  his  or  her  being  an  n 
habitant  of  such  parish,  township,  or  place. 

But  the  testimony  of  an  inhabitant  is  not  valid 
in  proceedings  for  the  non-repair  of  a  way  (a). 

Jaatices  to  aflminUler  oai/ia. — RyStal.  13  Geo.  S.  e.  7& 
s.  77,  it  is  enacted.  That  it  shall  be  lawAd  for  sny  jm 
tice  of  the  peace  to  administer  an  oath  to  any  witness  Q 
witnesses,  or  other  person  or  persons,  for  the  betU 
discovery  and  execution  of  the  several  matters  or  thingl 
hereinbefore  authorized  or  directed  to  be  examined, 
quired  into,  or  performed  by  such  justice, 

PoiPer  of  appeal.— By  Stat.  13  Geo.  3.  c.  78.  s.  SO, 
is  enacted,  That  if  any  person  shall  think  himself 
herself  aggrieved  by  any  thing  done  by  any  justice 
justices  of  the  i)eace,  or  other  person,  in  the  executioa 
of  any  of  the  powers  given  by  this  Act,  and  for  whi 
no  particular  method  of  relief  hath  been  already  a 
pointed,  every  such  person  may  appeal  to  the  justices 
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ihe  peace  at  any  General  Quarter  Seanons  of  the  peaces 
to  be  hdd  £oit  the  limit  wherein  the  cause  of  such  com- 
plaint shall  arise ;  such  appellant  giving,  or  causing  to  be 
pveiky  notice  in  writing  (a)  of  his  or  her  intention  to  bring 
flucti  appeal,  and  of  the  matter  thereof,  to  the  justice 
or  other  person  or  persons  against  whom  such  comphdnt 
shall  be  made,  within  six  days  after  the  cause  of  such 
eonplaint  arose,  and  within  four  days  after  such  notice^ 
entering  into  recognizance  before  some  justice  of  the 
peace  within  such  limit,  with  one  sufficient  surety,  con- 
ditioned to  try  such  appeal  at,  and  abide  the  order  of^ 
and  pay  such  costs  as  shall  be  awarded  by  the  justices 
at  such  Quarter  Sessions : — ^And  eyery  justice  of  the  peace 
and  other  person,  having  received  notice  of  such  appeal 
aa  aforesaid,  shall  return  all  proceedings  whatsoever  had 
before  them  respectively,  touching  the  matter  of  such 
appeal,  to  the  said  justices  at  their  Grenecal  Quarter  Ses- 
mns  aforesaid,  on  pain  of  forfeiting  £5  for  every  such 
negjkqt : — ^And  the  said  justices  at  such  Sessions^  upon 
due  proof  of  such  notice  being  given  as  aforesaid,  and  of 
the  entering  into  such  recognizance,  shall  hear  and  finally 
determine   the  causes  and  matters  of  such  appeal  in  a 
aammary  way,  and  award  such/eosts  to  the  parties  ap- 
peafing  or  appealed  against,   at  they  the  said  justices 
ihsOi  think  proper,  to  be  levied  and  recovered  as  herein- 
before directed;  and  the  determination  of  such  Quarter 
Sessions  shall  be  final  and  conclusive  to  all  intents  and 
purposes: — Provided  that  no  such  appeal  shall  be  made 
against  any  conviction  for  any  penalty  or  forfeiture  in- 
eurred  by  virtue  of  this  Act,  unless  the  person  convicted 
shall,  at  the  time  of  such  conviction,  if  he  or  she  shall 
be  then  present,  if  not,  within  six  days  after,  give  notice 
of  his  or  her  intention  to  appeal,  and  at  the  same  time 

(a)  See  Form,  Appendix,  No.  LXIII. 
K  K  3 
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enter  into  recogniznnce,  with  sufGclcnt  surety,  to  pay 
Buch  penalty  or  forfeiture,  in  case  such  conviction  gIisU 
be  afGrmed  upon  such  appeal;  and  upon  hia  or  her 
giving  such  security,  the  further  proceeding  for  such  pe- 
nalty or  forfeiture  shall  be  suspended  until  such  appeal 
shall  be  heard  and  determined. 

It  is  decided,  that  parties  aggrieved  by  the  appoint- 
ment of  a  surveyor  arc  empowered  to  appeal  to  the 
Quarter  Sessions,  under  tlie  above  clause  ( a  ).  But  no 
such  appeal  lies  against  the  passing  of  tlie  surveyor's 
accounts,  aa  another  mode  of  proceeding  relative  thereto 
18  directed  by  the  48tli  section  (b). 


tn  a  htte  case  ( c ),  a  rule  was  obtained  for  a  n 
to  the  justices  of  Devon,  to  receive  an  appeal  againet* 
distress  for  non-payment  of  a  sum  assessed  under  1 
Highway  Act.  The  party  assessed  having  refused  to  paf^ 
a  warrant  of  distress  was  signed  and  granted  by  t 
justices  on  the  4th  of  December,  which  was  execul 
on  the  1 2th;  the  party  thereupon  gave  notice  of  appei 
within  six  days  after  the  12th  of  December.  The  Sei 
sions  dismissed  the  appeal,  being  of  opinion  that  notioi 
ought  to  have  been  given  within  six  days  afler  the  dale  a 
the  warrant,  not  the  execution  of  it.  It  was  contends 
against  the  motion,  that  the  notice  which  was  directed 
to  be  given  "  within  sis  days  aller  the  cause  of  complaial 
arose,"  must  mean,  six  days  after  the  date  of  tlie  wai 
rant,  which  was  the  cause  of  complaint,  not  the  itvjt 
which  was  only  consequent  upon  it.  It  was  also  objected^ 
that  the  notice  merely  stated  a  distress  was  made,  with- 
out disclosing  the  grounds.     Sed per  Lord  EUenborough* 


(«)  ReXE.  The  Juitket  of  SI.  (b)Seetu)le,  p.  Itt. 

AltMTi'i,  3  B.  ft  C.  698 ;  Bnd  aiit«,  (')  R"    v-    The    JniHco  4 

p.  111.  DcToD,   IM.  AS.  41t. 
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C.  J.  ''  Suppose  notice  of  action  against  a  magistrate  for 
taking  goods,  would  it  not  be  sufficient  to  state  that  he 
'had  taken  the  goods  under  a  warrant,  and  that  the  party 
intended  to  bring  an  action  thereupon  ?  The  anus  lies 
on  the  other  side  to  shew  the  legality  of  the  distress ;  the 
puiy  aggrieved  need  not  enter  into  a  special  argument 
in  his  notice :  if  he  point  out  the  matter  of  the  appeal, 
it  win  be  sufficient  without  assigning  special  causes  on 
which  perhaps,  he  might  be  turned  round.  Then  as  to 
tiie  time,  tbe  party  appealing  was  withm  six  days  after  he 
was  actually  damnified.  It  is  not  necessary  he  should 
appeal  on  the  warrant ;  for  non  Uquet  that  it  will  be  piro*- 
ceeded  upon.'*    And  the  rule  was  made  absolute* 

Proceedings  not  to  be  quashed  for  u>ani  of  form,  or 
removed  by  certiorari. — By  Stat.  IS  Geo.  8.  c.  78.  s.  80» 
No  proceedings  to  be  had  or  taken  in  pursuance  of  this 
Act,  shall  be  quashed  or  vacated  for  want  of  form,  or 
removed  by  certiorari,  or  any  other  writ  or  process 
whatsoever  ( except  as  hereiBbefore  mentioned )  into  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  any 
law  or  statute  to  the  contrary  notwithstanding. 

Yet  if  the  justices,  under  pretence  of  the  jurisdiction 
given  them  by  the  Statutes,  take  upon  them  to  do  a 
thing  manifestly  exceeding  their  authority  (  as  where  the 
Court  of  Quarter  Sessions  received  an  appeal  against 
the  passing  of  the  surveyor's  accounts,  which  they  are 
not  permitted  to  do),  the  proceedings  may  be  removed 
by  certiorari  into  the  King's  Bench,  and  there  quash- 
ed (a). 


( «  )  See  ]  Hawk.  P.  C.  76.  5  T.  R.  699  ;  and  Rex  v.  The  Jei- 
t.  S14;  and  Rex  o.  The  Jostices  tices  of  SomeneUhire,  5  B.  &  C. 
of  the  West  Riding  of  Yorkshire,       816. 
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And  vhere  the  prosecutor  hod  enlarged  the  rule  for 
shewing  cause  why  the  order  should  not  be  quashed, 
Court  of  K.  B.  held  that  he  was  thereby  precluded  fi 
objecting  to  the  isKuing  of  the  certiorari  (a). 

In  the  case  oS Rex  v.  The  Justices  of  St.  Albaii't(i\i 
the  Counsel  for  the  Crown  contended,  that  where  as  >p- 
peal  ia  not  given  a  certiorari  still  Ues,  as  the  certior 
is  taken  away  by  a  subsequent  part  of  the  clause  which' 
gives  the  power  of  appeal.  And  they  cited  the  c 
Rex  V.  The  Justices  of  the  West  Jiiding  of  Yoris/iin^ 
and  Rex  v.  Mitchell  (c).  Those  cases,  however,  dl 
not  give  the  slightest  colour  to  the  argument  which  they 
were  quoted  as  supporting.  And  Abbott,  C.J.  wai  of 
opinion  that  the  argument  itself  was  untenable. 

Limitation  and  mode  of  prosecuting  actions, — By  SUL 
13  Geo.  3.  c.  78.  s.  81,  If  any  action  or  suit  shall 
commenced  against  any  person  or  persons  for  any 
done  or  acted  in  pursuance  of  this  Act,  then  and  in  eirTf 
Buch  case  such  action  or  suit  shall  be  commenced 
prosecuted  within  three  calendar  months  after  the  fad 
committed,  and  not  afterwards ;  and  the  same  and  evoj 
such  action  or  suit  shall  be  brought  within  the  countj 
where  the  fact  was  committed,  and  not  elsewhere;  and 
the  defendant  or  defendants  in  every  such  action  or  soi^ 
shall  and  may  plead  the  general  issue,  and  give  this  Aflt 
and  the  special  matter  in  evidence,  at  any  trial 
had  thereupon,  and  that  the  same  was  done  in  pursuance 
and  by  the  authority  of  this  present  Act : — And  if  iht 
same  shall  appear  to  have  been  so  done,  or  if  any  sucfc 
action  or  suit  shall  be  brought  after  the  time  limited 


zBuir.  <«)3B.&C.  696. 

(  c )  a  T.  R.  6«9  ud  701. 
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bringing  the  same,  or  be  Inrought  or  laid  in  any  other 
place  than  as  before  mentionedi  then  the  jury  shall  find 
for  the  defendant  or  defendants ;  or  if  the  plaintiff  or 
plaintiffs  shall  become  nonsuit  or  discontinue  his,  her, 
or  their  action,  after  the  defendant  or  defendants  shall 
have  appeared,  or  if  upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  shall  and  may  recover  treble  costs,  and  have 
the  like  remedy  for  the  recovery  thereof,  as  any  defendant 
or  defendants  hath  or  have  in  any  other  cases  by  law* 

In  the  case  of  Roberts  v.  Read  and  others  (a ),  it  ap- 
peared that  the  surveyors  of  the  highways,  in  the  exe- 
cution of  their  office,  had  undermined  a  wall  adjoining 
to  the  highway,  but  which  did  not  fall  till  more  than 
ihree  months  afterwards ;  and  the  Court  of  K.  B.  held| 
that  the  surveyors  were  subject  to  an  action  on  the  case 
for  the  consequential  injury,  if  brought  within  three 
months  aft;er  the  falling  of  the  walL 

And  in  Sutton  v.  Clarke  {b\it  was  observed  by  Gibbs, 
C.  J*  that  the  case  of  Roberts  v.  Read,  let  the  plaintiff 
loose  from  the  very  great  difficulty  imposed  by  the  words 
( which,  it  might  be,  were  very  absurd  and  unjust )  of 
making  the  act  done,  and  not,  as  in  the  Stat.  21  Jac.  2. 
c  16,  the  cause  of  the  action,  the  criterion  of  the  time. 
The  Court  of  K.  B.  had  got  over  that  difficulty,  and  at- 
tained the  justice  of  the  case;  he  should  have  had  great 
(difficulty  in  coming  to  that  decision,  but  thought  the  Court 
ought  not  to  recede  from  it,  because  it  favored  the  attain- 
ment of  justice.  But  in  thb  case  the  Court  ultimately 
l^frained  from  expressing  any  opinion  upon  this  very  im- 
portant question. 

• 

(«  )  16  East,  915.  ( b  )  See  6Taaiit  40,  note  b. 
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Ill  the  case  oi Boothby  v.  Morton  (o),  however,  where 
the  Eurveyor  to  certain  drainage  commissioners  had  cut 
a  ditch  of  unusual  width  and  depth,  and  thrown  the 
soil,  &c.  on  the  land  of  the  plaintiff,  whereby  his  crop  of 
cole-seed  waa  spoiled,  and  some  of  liis  sheep  drowned; 
and  it  appeared  that  the  ditch  was  dug  about  a  year 
before  the  commencement  of  the  action,  but  the  sheep 
were  drowned  and  the  crop  spoiled  within  six  months 
of  such  commencement  (which  was  the  period  of  limi- 
tation fixed  by  the  Act ) :  It  was  held  that  the 
ought  to  have  been  brought  within  six  months  Jrom 
digging  of  the  ditch.  It  is  difficult  to  reconcile 
decision  with  that  in  the  case  of  Roberts  v.  Read. 

I  shall  conclude  with  the  following  observations  as  ti 
the  nature  of  this  kind  of  legislative  protection, 
are  made  by  Mr.  Justice  Bayley  in  the  case  of  Cook  H. 
Leonard  {b):  He  says,  "Where  a  Statute  gives  protectioR 
to  persons  acting  in  execution  or  in  pursuance  of  it,  all 
persons  acting  under  its  provisions  are  entitled  to  that 
protection,  although  they  exceed  their  authority  by  av 
doing.  There  must,  however,  be  some  limits  to  thaCt 
rule,  and  it  seems  to  me  that  there  are  cases  which  w 
rant  this  distinction.  If  an  officer  does  any  act,  part  d 
which  is  and  part  of  which  is  not  authorized  by  the  Stft 
tute ;  or  if  a  magistrate  acts  in  a  case  which  bis  general 
character  authorizes  him  to  do,  the  mere  excess  of  ai 
ihority  in  either  case  does  not  deprive  the  officer  < 
magistrate  of  that  protection  which  is  conferred  upott; 
those  who  act  in  execution  of  it ;  but  where  there  is  •: 
total  absence  of  authority  to  do  any  part  of  that  whidi 
has  been  done,  the  party  doing  the  act  is  not  entitled  I 
that  protection." 
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Section  III. 

Am  to  tudsances  and  annoyances  under  the  Turnpike  Acts. 

First  :  What  nuisances  and  annoyances  are  prohibited 

by  the  Turnpike  Acts. 

Using  railway-carts. — ^By  Stat.  4  Geo.  4.  c  95.  s.  16, 
A  penalty  is  inflicted  for  using  carriagesy  made  for  rail* 
ways  or  tram  roads,  upon  a  turnpike  road  (a). 

Making  encroachments  upon  or  working  injury  to  the 
road^  or  causing  annoyances  to  the  passengers^  Sfc. — By 
Stat.  3  Geo.  4.  c.  126.  s.  118,  If  any  person  shall  make, 
or  cause  to  be  made,  any  dwelling-house  or  other  build- 
ing, or  any  hedge  or  other  fence  on  or  at  the  sides  of  any 
turnpike  road,  in  such  manner  as  to  reduce  the  breadth 
or  confine  the  Umits  thereof,  or  shall  fill  up  or  obstruct 
any  ditch  at  the  side  thereof; — or  shall  make  or  cause  to 
be  made  any  dwelling-house  or  other  building,  or  any 
hedge  or  other  fence  on  any  common  or  waste  land  on 
the  side  or  sides  of  any  turnpike  road,  within  the  dis- 
tance of  thirty  feet,  if  within  three  miles  of  any  market- 
town,  or  if  beyond  that  distance,  within  twenty-five  feet 
from  the  middle  or  centre  thereof  (6 );— or  shall  make  any 
drain,  gutter,  sink,  or  water-course  across,  or  otherwise 
break  up  or  injure  the  surface  of  any  turnpike  road,  or 
of  any  part  thereof; — or  shall  plough,  harrow,  or  break 
up  the  soil  of  any  land,  or  ground,  or  in  ploughing  or  har- 
rowing the  adjacent  lands,  shall  turn  his  or  their  plough 


(  a  )  See  this  claase,  ante,  page        what  is  coDsidered  the  centre  of 
51  f.  the  road. 

( 6 )  Sec  ante,  page  515,  as  to 
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or  harrow  in  or  upon  any  land  or  ground  witlim  tiie  dis- 
tances aforesaid  from  the  middle  or  centre  of  any  tompike 
road  made  or  to  be  made^  or  make  any  other  encroach- 
ment on  any  turnpike  road  within  the  distances  aforesaid 
from  the  middle  or  centre  thereof; — every  person  so  of- 
fending shall  forfeit,  for  every  such  offence,  40tf.  to  such 
person  as  shall  make  information  of  the  same ;  and  it  shaB 
be  lawful  for  the  trustees  who  have  the  care  of  any  such 
roady  to  cause  such  dwelling-house  or  other  buildingi 
hedge,  ditch  or  fence,  drain,  sink,  water-course,  gutter,, 
or  other  encroachment  to  be  taken  down  or  filled  up,  or 
where  any  ditch  shall  be  filled  up  or  obstructed,  to  be 
opened  and  cleansed,  at  the  expence  of  the  person  or  per- 
sons to  whom  the  same  shall  belong: — And  it  shall  be 
lawful  for  any  one  or  more  justice  or  justices  of  the  peace 
of  the  county  where  such  offence  shall  be  committed, 
upon  proof  thereof  to  him  or  them  made  upon  oath,  to 
levy  as  well  the  expences  of  taking  down  or  filling  up,  or 
cleansing  such  dwelling-house  or  other  building,  hedges, 
ditches,  drains,  or  other  encroachments  as  aforesaid,  ss 
the  several  and  respective  penalties  hereby  imposed,  by 
distress  and  sale  of  the  offender's  goods  and  chattels, 
rendering  the  overplus  (if  any)  to  the  owner  on  demand* 

By  Stat  S  Geo.  4.  c.  126.  s.  119,  A  penalty  of  any  som 
not  exceeding  «f  10,  is  imposed  upon  persons  damaging 
mile-stones,  guide-posts,  or  boundary  stones  (a). 

By  StaL  4  Geo.  4.  c.  95.  s.  72,  If  any  person  or  per- 
sons whomsoever  shall  wilfully  pull  down,  break,  injure, 
or  damage  any  table  of  tolls  put  up  or  fixed  at  any  toO* 
gate  or  bar  on  any  part  of  any  turnpike  road,  or  wilfiiUy 


(  a )  See  this  claujie,  ante,  p.  320. 
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or  designedly  deface  or  obliterate  any  of  the  inscriptionBi 
letters,  figures,  or  marks  thereon;— or  if  any  person  or 
persons  shall  wilfully  pull  up,  throw  down,  break,  injure, 
or  damage  any  posts,  rails,  or  fences  placed  or  to  be  placed 
or  put  up  by  order  of  any  trustees  of  any  turnpike  road, 
or  their  surveyor  or  surveyors,  either  by  the  side  or  sides 
of  such  road,  or  at  or  near  to  any  pit  or  quarry  which  shall 
be  used,  opened,  or  made,  for  the  getting  of  stones,  gravel, 
or  other  materials  for  the  purposes  thereof,  in  order  to 
prevent  accidents; — or  if  any  person  or  persons  shall  wil- 
fully cause  any  damage  or  injury  to  be  done  to  any  bridge, 
arch,  wall,  or  other  building  or  erection  to  be  set  up  or 
erected  by  virtue  of  any  Act  on  any  part  of  any  turnpike 
road,  or  by  the  side  or  sides  thereof; — or  if  any  person 
or  persons  shall  cast  or  throw  any  earth,  or  rubbish,  or 
other  matter  or  thing,  into  any  drain,  ditch,  culvert, 
tunnel,  or  other  water-course  made  by  virtue  of  any  Act, 
80  as  to  obstruct  the  water  from  running  or  draining  off 
jmy  turnpike  road;— or  if  any  person  or  persons  shall, 
without  being  thereto  authorized  by  the  surveyor  or  sur- 
veyors for  the  time  being  acting  under  any  Act,  shovel 
up,  scrape,  gather,  or  carry  away  any  stones,  gravel,  sand, 
or  other  materials,  slutch,  dirt,  mire,  drift,  or  soil,  from 
off  any  footpath  or  causeway,  or  any  other  part  of  such 
road; — or  if  any  person  shall  in  any  manner  wilfully  pre- 
vent any  other  person  or  persons  from  passing  him  or  her, 
or  any  carriage  under  his,  her,  or  their  care,  upon  any 
such  road; — or  if  any  such  person  shall  dig,  make,  or  use 
any  pit  or  pits  for  sawing  of  timber  or  wood  within  thirty 
feet  of  the  centre  of  any  such  turnpike  road,  unless  where 
inclosed  by  a  fence  from  any  such  road;— every  person 
oflfending  in  any  of  the  cases  aforesaid  shall  fiurfeit  and 
pay  a  sum  not  exceeding  40^.  for  every  such  o&nce; 
a|id  one  moiety  of  such  penalties  shall  be  paid  to  the  in- 
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former,  and  the  other  moiety  thereof  shall  be  pud  to  the 
tretisurer  of  the  trustees  of  such  turnpike  road,  and  ap- 
plied towards  the  rep^  of  such  road. 

By  Statute  3  Geo.  4.  c.  ISG.  s.  128,  If  any  person  or 
persons  whatsoever  shall  wilfully  or  maliciously  pull  down, 
pluck  up,  throw  down,  le»el,  or  otiierwise  destroy  or  da- 
mage any  turnpike  gate,  or  any  chain,  rail,  post,  or  baii 
or  other  fence  or  fetices  belonging  to  any  turnpike-gate, 
or  any  other  chain,  bar,  or  fence  of  any  kind  whatsoever 
set  up  or  erected,  or  hereafter  to  be  set  up  or  erected  to 
prevent  passengers  parsing  by  without  paying  any  toU 
directed  to  be  paid  by  any  Act  or  Acts  of  Parliament 
relating  thereto,  or  any  house  or  houses  erected  or  to  be 
erected  for  the  use  of  any  such  tumpike-gate  or  tumpikt^ 
gates,  or  any  weighing  engine; — or  shall  forcibly  rescue 
any  person  or  persons  being  lawfully  in  custody  of  any 
officer  or  other  person,  for  any  of  the  offences  before 
mentioned  j^then  and  in  any  of  the  said  cases  every  per- 
son BO  offending,  being  thereof  lawfully  convicted,  shall 
be  adjudged  guilty  of  felony,  and  shall  be  transported  to 
one  of  his  Majesty's  plantations  abroad  for  seven  years, 
or  in  mitigation  thereof  shall  suffer  such  other  punisl^ 
mcnt  as  the  Court  may  direct,  as  in  cases  of  petit  larceny. 


By  Section  121,  If  any  person 
upon  any  footpath  or  causeway,  by 
pike  road  made  or  set  apart  for  the 
of  foot  passengers,  or  shall  lead  oi 
mule,  swine,  or  cattle,  or  carriage 
any  wheelbarrow,  truck,  or  sledgCi 
of  any  waggon,  cart,  or  carriage  . 
any  such  footpath  or  causeway,  or 
or  damage  to  be  done  to  the  same. 


or  persons  shall  ride 
the  side  of  any  turn- 
jse  or  accommodatioa 
r  drive  any  horse,  asg, 
of  any  description,  or 
or  any  single  whed 
ipart  therefrom,  upon 
shall  cause  any  injury 
or  the  hedges,  posts, 


J 


trUISAlflCSS  AND  ANNOTANCES.  525 


If  or  fences  thereof ;— or  shall  wilfiilly  pull  down  or  da- 
mage any  bridgej  walli  or  any  other  building  or  erection 
made  by  the  trustees  of  any  turnpike  road,  or  repaired  or 
repairable  by  them;— K)r  sbaQ  haul  or  draw,  or  cause  to 
be  hauled  or  drawn,  upon  any  part  of  such  turnpike  road, 
any  timber,  stone,  or  other  thing,  otherwise  than  upon 
wheeled-carriages,  or  shall  suffer  any  timber,  stone,  or 
other  thing,  which  shall  be  carried  principally  or  in  part 
upon  wheeled-carriages,  to  drag  or  trail  upon  such  road 
to  the  prejudice  thereof; — or  shall  use  any  tipstick,  joggle, 
or  other  instrument  for  the  purpose  of  retarding  the  de- 
scent of  any  cart  or  other  carriage  down  any  hill,  in  such 
manner  as  to  destroy,  injure,  or  disturb  the  surface  of 
any  turnpike  road ; — or  shall  in  or  upon  such  road,  or  by 
the  side  or  sides  thereof,  or  in  any  exposed  situation  near 
thereto,  kill,  slaughter,  singe,  scald,  bum,  dress,  or  cut 
up  any  beast,  swine,  calf,  lamb,  or  other  cattle;-— or  if 
any  person  driving  any  horse  or  other  beast  on  the  said 
road,  carrjang  any  iron  bar  or  road,  basket  or  pannier, 
or  any  other  matter  or  thing,  shall  place  such  bar  or  rod, 
basket  or  pannier,  matter  or  thing,  so  that  the  same  or 
any  of  them  shall  project  more  than  thirty  inches  from 
4lie  side  of  such  horse,  or  other  beast,  or  so  as  in  any 
manner  to  obstruct  or  impede  the  passage  of  any  person, 
-or  any  horse,  beast,  or  carriage  travelling  along  such  turn- 
pike road; — or  if  any  hawker,  higgler,   gipsy,   or  other 
person  or  persons  travelling  with  any  machine,  vehicle, 
ear^  or  other  carriage,  with  or  without  any  horse,  mule, 
or  ass,  shall  pitch  any  tent,  booth,  stall,  or  stand,  or  en- 
camp upon  or  by  the  sides  of  any  part  of  any  turnpike 
if  any  blacksmith  or  other  person  occupying  a 
i*a  ahop,  titnate  near  any  turnpike  road,  and 

ftoBtmg  the  said  road,  shall 
avery  evening  after  it 
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becomes  twilight,  bar  and  prevent  the  light  from  roA 
shop  shining  into  or  upon  the  said  road ; — or  if  any  per- 
son or  persons  shall  make,  or  assist  in  making,  any  tin 
or  fires  commonly  called  bonfires,  or  shall  set  fire  to  or 
wantonly  let  off  or  thron-  any  squib,  rocket,  serpent,  or 
Other  fire-work  whatsoever,  within  80  feet  of  the  cenoe 
of  such  road; — or  bait  or  run,  for  the  purpose  of  bait- 
ing, any  bull,  or  play  at  foot-baJl,  tennis,  fives,  cricked 
or  any  other  game  or  games  upon  such  road  or  upon  the 
sides  thereof,  or  in  any  exposed  situation  near  thereto,  tt 
the  annoyance  of  any  passenger  or  passengers; — or  if  any 
person  shall  leave  any  waggon,  wain,  cart,  or  other 
riage  whatever  upon  such  road,  or  on  the  side  or  side! 
thereof,  without  any  proper  person  in  the  sole  custody 
care  thereof,  longer  than  may  be  necessary  to  load  or  un- 
load the  same,  except  in  cases  of  accident,  and  in 
of  accident  for  a  longer  Unie  than  may  be  necessary  tp 
remove  the  same,  or  shall  not  place  such  wnggon,  wain, 
or  other  carriage  during  the  time  of  loading  or  unloading 
the  same,  or  of  taking  refreshment,  as  near  to  one 
of  the  road  as  conveniently  may  be,  either  with  or  with- 
out any  horse  or  beast  of  draught  harnessed  or  yoked 
thereto ; — or  shall  lay  any  timber,  stone,  hay,  straw,  don^ 
manure,  soil,  ashes,  rubbish,  or  other  matter  or  thing 
whatsoever  upon  such  road,  or  on  the  side  or  sides  thereo( 
or  the  footpaths  or  causeways  adjoining,  to  the  prejudiOB 
of  such  road  or  footways,  or  to  the  prejudice,  annoyance, 
interruption,  or  personal  danger  of  any  person  or  persom 
travelling  thereon; — or  shall  suffer  any  water,  filth,  dir^ 
or  other  offensive  matter  or  thing  whatsoever,  to  run  oC 
flow  into  or  upon  such  road  or  footpaths,  from  any  houser 
building,  erection,  lands  or  premises  adjacent  thereto,-— 
or  if  any  person  driving  any  pigs  or  swine  upon  such  road' 
shall  suffer  such  pigs  oi-  swine  to  root  up  or  damage  aucb 
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ibad,  or  die  fences,  hedges,  banks,  or  copse  on  either 
tide  thereof  respectively; — or  if  any  person  shall,  after 
having  blocked  or  stopped  any  cart,  waggon,  or  other 
carriage,  in  going  up  a  hill  or  rising  ground,  cause  or 
eaflfer  to  be  or  remain  on  such  road  the  stone  or  other 
thing  with  which  such  cart  or  other  carriage  shall  have 
been  blocked  or  stopped ; — or  if  any  person  or  persons 
shall  pull  down,  damage,  injure,  or  destroy  any  lamp  or 
lamp-post  put  up,  erected  or  placed  in  or  near  the  side 
of  any  turnpike  road  or  toll-house  erected  thereon,  or 
ahall  extinguish  the  Ught  of  any  such  lamp ;— every  per- 
•on  offending  in  any  of  the  cases  aforesaid  shall,  for 
each  and  every  such  offence,  forfeit  and  pay  any  sum  not 
exceeding  4/Os.  over  and  above  the  damages  occasioned 
thereby. 

By  Stat.  7  &  8  Geo.  4.  c.  24.  s,  16,  If  any  person  shall 
infcire,  damage,  incumber,  ride  upon,  drive  upon,  or 
otherwise  use  any  public  footpath  or  causeway,  by  the 
of  and  adjacent  to  any  turnpike  road,  to  the  preju- 
^,  annoyance,  interruption,  or  personal  danger  of  any 
person  travelling  thereon,  every  person  so  offending  shall 
be  liable  to  the  same  penalties  in  respect  of  such  offences 
as  by  the  Acts  hereinbefore  recited  (a)  are  imposed  in 
respect  of  such  offences,  whether  such  footpath  or  cause- 
'WBj  be  made,  maintained  and  repaired  by  the  trustees  of 
the  turnpike  road  thereunto  adjoining,  or  by  the  inhabit- 
ants of  the  parish  wherein  such  footpath  or  causeway  is 
situated,  or  by  any  other  person  whatever. 

By  Siai.  S  Geo.  4.  c.  126.  s.  125,  It  is  enacted.  That 
no  door  or  gate  of  any  building,  park,  paddock,  field, 
db  ndosure  whatsoever,  shall  be  made  to  open  into  or 

(s)S0ss.4.s.tll  ■^4^e.9S. 
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towards  any  part  of  any  turnpike  road,  or  of  any  foot' 
path  belonging  thereto,  or  be  suffered  to  continue  w  to 
open,  except  the  hanging-post  thereof  shall  be  fixed  or 
placed  so  far  from  the  centre  of  any  part  of  such  turnpike 
road,  as  that  no  part  of  such  door  or  gate  shall,  when 
open,  project  over  any  part  of  such  turnpike  road,  or  aoy 
footpaths  belonging  thereto ;  and  the  occupier  or  occn* 
piers  of  any  building,  park,  paddock,  field,  or  inclosuie 
having  any  door  or  gate  opening  outwards,  contrary  N 
the  meaning  of  this  Act,  shall,  within  fourteen  days  after 
notice  to  him,  her,  or  them  given,  either  personally  or 
in  writing,  from  the  surveyor  of  any  turnpike  road,  cause 
Buch  door  or  gate  to  he  hung  so  that  no  part  of  the  same, 
when  open,  shall  project  over  any  part  of  such  turnpike 
road,  or  any  footpath  belonging  thereto : — And  in  default 
thereof,  the  surveyor  of  the  said  turnpike  road  is  hereby 
authorized  to  cause  the  door  or  gate  to  be  hung  according 
to  the  intention  of  this  Act;  and  the  person  or  person 
guilty  of  such  neglect  or  default  shall,  upon  complunC 
made  to  any  justice  or  justices  of  the  peace  acting  iS' 
and  for  the  county  or  place  where  such  neglect  sbaK 
appear,  and  upon  conviction  upon  the  oath  of  one  ere" 
dible  witness,  pay  to  such  surveyor  such  sum  as  the  si 
justice  or  justices  shall  direct,  to  defray  the  expence  < 
making  the  alteration  and  hanging  such  door  or  gata^i 
and  shall  also  forfeit  a  further  sum  not  exceeding  40«.  foc 
his,  her,  or  their,  neglect  therein,  to  be  ffxed  by  and  at 
the  discretion  of  the  justice  or  justices  before  whom  sudi 
conviction  shall  be  made. 

By  Section  127,  No  person  shall  hereafter  erect  o* 
cause  any  windmill  to  be  erected  within  the  distance  of 
goo  yards  from  any  part  of  any  turnpike  road,  under  the 
penalty  of  £5  for  each  and  every  day  such  windmill  sbaS 
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j^pntinue: — Provided  always,  that  nothing  herein  con- 
^iined  shall  be  construed  to  render  legal  the  re-erection 
^  ccmtinuance  of  any  windmill  in  any  case  where  by  the 
taauDon  law  such  windmill  shall  be  a  public  or  private 


By  StcU.  4  Greo.  4.  c.  95.  s.  76»  If  any  person  or  per- 
iou,  having  the  care  of  any  waggon,  wain,  cart,  or  other 
/Mieh  carriage,  convejring  goods  for  hire  or  reward,  or  for 
aale^  on  any  turnpike  road,  shall  not  chain  or  fiuten  any 
dog  that  may  be  attending  him  or  them  on  such  road  to 
•nch  waggon,  wain,  cart,  or  carriage,  every  person  so 
oflfending  shaU  forfeit  and  pay  any  sum  not  exceeding  20«. 

Oumer*s  name  ie  be  painted  on  waggons,  %c. — ^By  Stai. 
4  Geo.  4.  c.  95.  s.  15,  For  the  better  discovery  of  offaiders, 
it  18  miacted,  That  the  owner  or  owners  of  every  waggon, 
wiio,  or  cart,  or  other  such  carriage,  shall,  from  and  after 
die  1st  day  of  October,  1823,  paint  or  cause  to  be  painted 
in  one  or  more  straight  line  or  lines  upon  some  conspicuous 
part  of  the  right  or  off-side  of  his,  her,  or  their  waggon, 
wain,  or  cart,  or  other  such  carriage,  or  upon  the  off- 
side shafts  thereof,  before  the  same  shall  be  used  on  any 
turnpike  road,  his,  her,  or  their  christian  and  surname,  and 
the  place  of  his,  her,  or  their  abode,  or  the  christian  and 
aumame  and  place  of  abode  of  the  principal  partner  or 
owner  thereof,  at  ftdl  length  in  large  legible  letters,  not 
leas  than  one  inch  in  height,  and  continue  the  same  there- 
upon so  long  as  such  waggon,  wain,  cart,  or  other  such 
parriage,  shall  be  used  upon  any  turnpike  road : — And 
every  owner  and  proprietor  of  any  waggon,  wain,  or  cart, 
or  other  carriage,  who  shall  use  or  allow  the  same  to  be 
liaed  on  any  turnpike  road,  without  the  names  and  de- 
scriptions painted  thereon  as  aforesaid,  or  who  shall  paint 
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or  canse  to  be  painted,  any  ftlse  or  flctidoiu 
place  of  abode  on  such  waggon,  wain,  or  cart,  or 
carriage,  shaU  forfeit  and  pay  for  ererj  sadi  oflfenfie^  fl 
snm  not  exceeding  £5. 

Regulations  respecting  drivers  of  carriagesj^^'Bj  8kL 
3  Geo.  4.  c.  126.  s.  130,  It  is  enacted,  That  it  shaB  be 
lawful  for  any  person  to  act  as  the  driver  of  two  carts  OB 
any  turnpike  road,  and  for  such  carts  to  pass  and  taoA 
on  any  turnpike  road  being  only  under  the  care  and  sn- 
perintendance  of  such  single  person :— -Provided  ahrayi, 
that  such  carts  when  under  the  care  of  only  one  person^ 
shall  not  be  drawn  by  more  than  one  horse  each,  and  the 
horse  of  the  hinder  cart  shall  be  attached  by  a  rein  or 
reins  to  the  back  of  the  cart  which  shall  be  foremost  :— 
And  in  case  the  said  horse  shall  not  be  so  attached,  die 
driver  of  the  said  carts  shall  forfeit  the  sum  of  20f.,  to 
be  recovered  as  other  penalties  are  by  this  Act  to  be  re- 
covered:— Provided  also,  that  this  enactment  shall  not 
extend,  or  be  construed  to  extend  to  carts  travelling  on 
any  turnpike  road  within  ten  miles  of  the  cities  of  Lonto 
or  Westminster. 

By  Section  131,  After  reciting,  that  numbers  of  caits 
and  waggons,  and  frequently  more  than  one,  are  entr tinted 
to  the  care  of  children,  who  are  unable  to  guide  the  honea 
drawing  the  same.  It  is  enacted.  That  no  cart  or  waggpn 
travelling  on  any  turnpike  road  shall  be  driven  by  SBOJ 
person  or  persons  who  shall  not  be  of  the  full  age  of 
thirteen  years,  under  a  penalty  not  exceeding  lOtsw  to  te 
paid  by  the  owner  of  such  cart  or  waggon. 


By  Section  132,  After  reciting,  Aat  many 
happen,  and  great  mischiefs  are  ftequeally  doBB^ 
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4Met8  and  highways,  being  turninke  roads,  by  the 
geaee  or  wUfiil  misbehaviour  of  persons  driving  carriages 
thereon.  It  is  enacted.  That  if  the  driver  of  any  waggon 
or  eart  of  any  kind  shall  ride  upon  any  such  carriages  in 
any  turnpike  road,  not  having  some  other  person  on  foot 
•r  on  horseback  to  guide  the  same  (such  light  carts  as 
are  usually  driven  with  reins,  and  are  then  conducted  by 
Mme  person  holding  the  reins  of  the  horse  or  horses,  not 
being  more  than  two,  drawing  the  same,  excepted;) — Or 
if  the  driver  of  any  carriage  whatsoever  on  any  part  of  any 
turnpike  road  shall,  by  negligence  or  wilful  misbehaviour, 
eauae  any  hurt  or  damage  to  any  person  or  carriage  passing 
eir  being  upon  such  road ; — Or  shall  quit  the  road  and 
go  on  the  other  side  the  hedge  or  fence  inclosing  the 
aaae,  or  wilfully  be  at  such  dbtanoe  from  such  carriage, 
or  in  such  a  situation  whilst  it  shall  be  passing  upon  such 
tunioke  road,  that  he  cannot  have  the  direction  and 
government  of  the  horses  or  cattle  drawing  the  same ; — 
Or  if  any  person  shall  drive,  or  act  as  the  driver  of  any 
aueh  coach,  post-chaise,  or  other  carriage  let  for  hire, 
or  waggon,  wain,  or  cart,  not  having  the  owner^s  name, 
as  hereby  required,  painted  thereon,  or  shall  refuse  to 
diaoover  the  true  christian  and  surname  of  the  owner  or 
ptiaetpal  ownera  of  such  respective  carriage ; — Or  if  the 
jhiim  of  any  waggon,  cart,  coach,  or  other  carriage 
whatsoever,  meeting  any  otLer  carriage,  shall  not  keep 
Us  or  her  carriage  on  the  left  or  near  side  of  the  road, 
or  if  any  person  shall  in  any  manner  wilfully  prevent  any 
odier  person  <^  persons  from  passing  him  or  her,  or  any 
under  his  or  her  care  upon  such  road,  or  by 
or  misbehaviour  prevent,  hinder,  or  interrupt 
flree  passage  of  any  carriage,  or  of  his  Majesty's  sttb- 
jMH  cm  any  tmtipike  read  ;^-every  driver  so  oflfen£ng  in 
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any  of  the  cases  aforesaid,  and  being  conTicted  of  aiif 
such  offence,  either  by  his  own  confession,  the  view  of  i 
justice  of  the  peace,  or  by  the  oath  of  one  or  moie 
dible  witness  or  witnesses,  before  any  justice  of  the 
of  the  limit  where  such  offence  shall  be  conunitfedi  or 
where  such  offender  shall  be  apprehended,  shall,  ftr 
every  such  offence,  forfeit  any  sum  not  exceeding  4lhi 
in  case  such  driver  shall  not  be  the  owner  of  such  ctf* 
riage ;  and  in  case  the  offender  be  the  (noner  of  such  cu^ 
riage,  then  any  sum  not  exceeding  £5 ; — And  in  eaAfS 
of  the  said  cases  shall,  in  default  of  payment,  be  coia- 
mitted  to  the  house  of  correction  for  any  time  not  ex- 
ceeding one  month,  unless  such  forfeiture  shall  be  soooer 
paid  *.: — And  every  such  driver  offending  in  either  of  die 
said  cases,  shall  and  may,  by  the  authority  of  thisAct» 
with  or  without  any  warrant,  be  apprehended  by  any  per- 
son or  persons  who  shall  see  such  offence  committed,  and 
shall  be  conveyed  before  some  justice  of  the  peace,  to  be 
dealt  with  according  to  law : — And  if  any  such  driver,  m 
any  of  the  cases  aforesaid,  shall  refuse  to  discover  bb 
name,  it  shall  be  lawful  for  the  justice  of  the  peace  befixe 
whom  he  shall  be  taken,  or  to  whom  any  such  complaint 
shall  be  made,  to  commit  him  to  the  house  of  correcdan 
for  any  time  not  exceeding  three  months,  or  to  proceed 
against  him  for  the  penalty  aforesaid  by  a  description  of 
his  person  and  the  offence  only,  without  adding  any  name 
or  designation,  but  expressing  in  the  proceedings  that  he 
efused  to  discover  his  name. 

By  Stai.  4  Geo.  4.  c.  95.  s.  73,  In  case  the  driver  of 
any  waggon,  cart,  or  of  any  coach  or  other  carriigi^ 
shall  offend  against  any  of  the  provisions  of  any  Act  for 
making  or  maintaining  any  turnpike  road  or  the  a 
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Act  (a)  <}r  tfaiB  Act,  wlierebj  any  pena^  shaD  be 
incoired,  and  shall  refuse  to  gnre  his  name,   or  shaD 
abscond  or  absent  himself  so  as  not  to  be  found,  then  it 
shall  be  lawful  for  any  justice  of  die  peace  before  whom 
eomi^aint  shall  be  made,  and  he  is  hereby  lequiieJ  to 
issue  a  summons  requiring  die  owner  of  soch  waggon, 
cart,  or  other  carriage  to  appear  before  him  to  answer 
die  matter  of  such  complaint : — ^And  if  soch  owner  shaD 
refuse  or  neglect  to  appear,  or  appearing  shaD  not  then, 
or  widiin  ten  days  thereafter,  produce  die  dimr  so  of- 
fending, or  disclose  his  name  and  fdaoe  of  abodes  then 
the  said  justice,  or  any  odier  josdce  of  die  peace,  on  an 
examination  of  the  circumstances,  and  ascertsining  by  the 
szaminadon  of  witnesses  on  oath  that  such  offence  has 
seen  committed  by  any  such  drirer  of  any  waggm^  cart, 
IT  other  carriage,  shall  order  and  adjudge  diat  die  pe- 
lalty  incurred  by  such  driver  shall  be  paid  by  die  owner 
>f  such  waggon,  cart,  or  other  carriage ;  whidi  pena^ 
ihall  be  recoTcred  and  applied  in  manner  directed  by 
9iai.  S  Geo.  4.  c  196. 

Cattle  straying.— By  Slat.  4  Geo.  4.  c  95.  s.  75,  If  any 
lorse,  ass,  sheep,  swine,  or  odier  beast  or  cattle  of  aiqr 
and,  shall  at  any  time  be  found  tethered,  or  wandering, 
traying,  or  lying  about  on  any  turnpike  road  or  on  any 
lart  thereof  (except  on  such  parts  of  any  road  as  lead  or 
laas  dirou^h  or  over  any  common  or  waste  or  uninclosed 
;round, )  it  shall  be  lawful  for  any  surveyor  of  the  road 
rfaere  the  same  shall  be  found,  or  any  other  person  or 
lersons  whomsoever,  to  seize  and  impound  every  soch 
lorse,  ass,  sheep,  swine,  or  other  beast  or  cattle,  in  the 
cmimon  pound  (if  any)  of  the  parish,  township,  tithing, 

• 

(a)  3  Geo  4.  c.lSd. 
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any  of  the  cases  aforesaid,  and  being  convicted  of  a 
such  offence,  either  by  his  own  confession,  the  viev  of  i 
justice  of  tlie  peace,  or  by  the  oatli  of  one  or  more  c 
dible  witness  orwiinesses,  before  any  justice  of  the  p 
of  the  hmit  where  such  offence  shall  be  committed, 
where  such  offender  shall  be  apprehended,  shaQ,  I 
every  such  offence,  forfeit  any  sum  not  exceeding  4Q(4( 
in  case  such  driver  shall  not  be  the  owner  of  such  cil^ 
riage ;  and  in  case  tlie  offender  be  the  owner  of  such  cai 
riage,  tlien  any  sum  not  exceeding  ^5  ;■ — And  in  ritW 
of  the  said  cases  shall,  in  default  of  payment,  be  cod 
mitted  to  the  house  of  correction  for  any  time  not  a 
ceedlng  one  month,  unless  such  forfeiture  sliall  be  s< 
paid : — And  every  such  driver  offending  in  either  of  tld 
said  cases,  shall  and  may,  by  the  authority  of  thisAel| 
with  or  without  any  warrant,  be  apprehended  by  any  p 
son  or  persons  who  shall  see  such  offence  committed,  ■ 
shall  be  conveyed  before  some  justice  of  the  peace,  to  b 
dealt  with  according  to  law : — And  if  any  such  driver,  i 
any  of  the  cases  aforesaid,  shall  refuse  to  discover  h 
name,  it  shall  be  lawful  for  the  justice  of  the  peace  befoS 
whom  he  shall  be  taken,  or  to  whom  any  such  compluS 
shaU  be  made,  to  commit  him  to  the  house  of  correcbi 
for  any  time  not  exceeding  three  months,  or  to  pro 
against  him  for  the  penalty  aforesaid  by  a  description  fl 
his  person  and  the  offence  only,  without  adding  any  n 
or  designation,  but  expressing  in  the  proceedings  that  b 
f^fused  to  discover  his  name. 


By  Stat.  4  Geo.  4.  c.  95.  s.  73,  In  case  the  dri 
any  waggon,  cart,  or  of  any  coach  or  other   carri 
ihall   offend   against  any  of  the  provisions  of  any  Act 
making  or  maintaining  any  turnpike  road  or  the  said 
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€ittA  Act  (a)  dr  this  Act,  whereby  any  penalty  shall  be 
iBCurred,  and  shall  refuse  to  give  his  name,   or  shall 
dbacond  or  absent  himself  so  as  not  to  be  found,  then  it 
shall  be  lawful  for  any  justice  of  the  peace  before  whom 
complaint  shall  be  made,  and  he  is  hereby  required  to 
issue  a  summons  requiring  the  owner  of  such  waggon, 
eait,  or  other  carriage  to  appear  before  him  to  answer 
llie  matter  of  such  complaint : — ^And  if  such  owner  shall 
nfiise  or  neglect  to  appear,  or  appearing  shall  not  then, 
0!r  within  ten  days  thereafter,  produce  the  driver  so  of- 
jfietnding,  or  disclose  his  name  and  place  of  abode,  then 
die  said  justice,  or  any  other  justice  of  the  peace,  on  ati 
examination  of  the  circumstances,  and  ascertaimng  by  the 
examination  of  witnesses  on  oath  that  such  offence  has 
been  committed  by  any  such  driver  of  any  waggon,  cart, 
or  other  carriage,  shall  order  and  adjudge  that  the  pe- 
nalty incurred  by  such  driver  shall  be  paid  by  the  owner 
of  such  waggon,  cart,  or  other  carriage ;  which  penalty 
shall  be  recovered  and  applied  in  manner  directed  by 
Siai.  3  Geo.  4.  c.  1S6. 

Cattle  straying. — By  SicU.  4  Geo.  4.  c.  95.  s.  75,  If  any 
horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of  any 
kind,  shall  at  any  time  be  found  tethered,  or  wandering, 
straying,  or  lying  about  on  any  turnpike  road  or  on  any 
part  thereof  (except  on  such  parts  of  any  road  as  lead  or 
pass  through  or  over  any  common  or  waste  or  uninclosed 
ground, )  it  shall  be  lawful  for  any  surveyor  of  the  road 
where  the  same  shall  be  found,  or  any  other  person  or 
persons  whomsoever,  to  seize  and  impound  every  such 
horse,  ass,  sheep,  swine,  or  other  beast  or  cattle,  in  the 
common  pound  (if  any)  of  the  parish,  township,  tithing, 

(a)  3  Geo  4.  c.136. 
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or  place  wbere  the  Eame  elull  be  found,  or  in  such  oxbtt 
place  as  the  trustees  of  the  road  where  the  same  b 
found  sfaall  have  provided  or  shall  provide  for  thai  p 
poae,   and   tlie  said  horse,  a«s,  sheep,   swine,  m  ath 
beast  or  cattle  there  to  detain,  until  the  owner  or  owoen 
thereof  shall,  for  every  horse,  ass,  sheep,  swine,  or  olbet 
beast  or  cattle  so  impounded,  pay  the  sum  of  Zt.,  togediei 
with  the  reasonable  charges  and  expences  of  impoundiag 
and  keeping  the   same,  to  the  treasurer,  clerk,  or  sor- 
veyoT  of  the  road  on  which  the  beast  so  impounded  shall 
have  been  found ;  the  said  sum  of  2j.  to  be  applied  to 
the  use  of  and  in  aid  of  the  tolls  of  such  road  : — And  in 
case  the  said  penalty,  charges,  and  expences   shall  not 
be  pud  within  five  days  after  such  iinpotmding,  (ootin 
being  thereof  tirst  given  to  the  owner,  if  known,  at  the  . 
time,  or  if  not  known,  by  affixing  written  notices  at  d 
two  next  toU-gatea  on  the  road  nearest  to  the  place  wbsf 
the  sane  shall  be  impounded, )  it  shall  be  lawful  for  ai 
one  or  more  jnstice  or  justices  of  the  peace  of  the  c 
or  place  where  the  offence  shall  have  been  committed, 
orderevery  such  horse,  ass,  sheep,  swine,  or  other  b« 
cattle  to  be  sold,  except  where  it  shall  be  made  to  a 
to  auch  justice  or  justices  that  the  horse,  ass,  sheep,  swi 
or  other  beast  impounded  escaped  from  any  Inclosure  i 
any  gate  or  fence  being  wilfidly  or  negUgenlly  lefl  open,  < 
destroyed  by  any  person  not  being  owner  ( 
such  inclosure,  or  employed  by  such  owner  or  occuih 
in  which  case  such  justice  or  justices  may  remit  the  u 
penalty;  and  the  money  arising  from  such  sale,  aflerd 
ducting  the  said  penally,  and  charges  and  expences  t 
impounding,  keeping,  and  selling  every  such  horse,  . 
sheep,  swine,  or  other  beast  or  cattle,  shall  be  | 
the  person  wliuiie   projterty  tlie  same  so  sold  sliall  appt 
lo  have  been  ; — And  in  cii»e  the  owner  thereof  sha 


ihaUn 
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1m  knowiia'aiid  no  juanficstian  thifl  Iw  auide  for  the  ambcv 
adng  from  mch  aak  wUhiD  twenty-one  days  after  audi 
arie  shall  have  taken  pkoe,  the  said  money  shall  be  qp- 
plm^f  *fier  dednctiqg  the  said  charges  and  expaMies,  in 
Ihfraame  manner  as  the  said  penalty  of  2i.  is  hereinbefore 
4ic€eted  to  be  applied : — Pronded  alwaysi  that  no  owner 
€f  any  horses,  assei^  sheep,  swine,  or  other  beasts  or 
^atlls  inqpounded  as  aforesaid,  shall  in  any  case  pay  more 
than  the  snm  of  £5  over  and  above  the  charges  and  ex- 
pences  of  impounding  and  keeping  the  same,  for  any 
number  of  horses,  asses,  sheep,  swine,  or  other  beasts 
«r  catde  impounded  at  one  time : — ^And  provided  alway^ 
that  nothing  in  thb  clause  shall  be  deemed,  taken,  or 
conatrued  to  extend  to  take  away  any  right  of  pasturage 
which  may  exist  on  the  sides  of  any  turnpike  roads  (a)» 

Penalty  upon  pound-breach. — And  by  Stat.  3  Greo.  4. 
€•  12&  s.  123,  In  case  any  person  or  persons  shaU  release 
or  attempt  to  release  any  cow,  horse,  ass,  swine,  or  other 
$fe  stock  or  cattle,  which  shall  be  seized  for  the  purpose 
of  being  impounded  under  the  authority  of  this  Act,  from 
the  pound  or  place  where  the  same  shall  be  so  impounded^ 
pr  shall  pull  down,  damage,  or  destroy  the  same  pound 
or  place,  or  any  part  thereof,  or  any  lock  or  bolt  belong- 
ing thereto,  or  with  which  the  same  shall  be  fastened,  or 
shall  rescue  or  release,  or  attempt  to  rescue  or  release  any 
distress  or  levy  which  shall  be  made  under  the  authority 
of  this  Act,  until  or  before  such  cow,  horse,  asH,  swine, 
or  other  live  stock  or  cattle  sei^d  or  ho  impoufided,  or 
such  distress  or  levy  so  made,  shall  be  discharged  by  due 
course  of  law,  every  person  so  offending  nhall,  upon  con« 
viction  thereof  before  any  one  of  Win  MdyMfn  j(i«iices 


(  «  )  Sft  antf,  \i,  *iS. 
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of  the  peace  for  the  county  or  place  where  the  oflEentt 
shall  have  been  committed,  either  upon  confisarion  of  the 
party  or  parties  offending,  or  upon  the  oath  of  oat  cre- 
dible witness,  and  which  oath  the  said  jusdoe  is  hecdbj 
authorized  and  empowered  to  administer,  be  committed 
by  such  justice,  by  warrant  under  his  hand  and  aealt  ^ 
the  conmion  gaol  or  house  of  correction  of  such  of  the 
said  counties  wherein  the  said  offence  shall  have  beea 
committed,  there  to  remain  without  bail  or  mainprise  bt 
any  time  not  exceeding  tiiree  calendar  months. 

General  penaUy  on  persons  resisting  the  execuiian  (f 
the  Act. — By  Stat.  3  Geo.  4v  c.  126.  s,  1S9,  In  case  any 
person  or  persons  shall  resist  or  make  forcible  opposition 
against  any  person  or  persons  employed  in  the  due  eie- 
cution  of  this  Act,  or  any  particular  Act  made  for  amend- 
ing any  turnpike  road ; — or  shall  assault  any  surveyor,  or 
any  collector  or  collectors  of  the  tolls  in  the  execution  of 
his  or  their  office  or  offices ;— or  shall  pass  through  any 
tump^Lc  gate  or  gates,  rail  or  rails,  chain  or  chains^  or 
odier  fence  or  fences  set  up  or  to  be  set  up  by  authoritj 
of  Parliunent,  without  paying  the  toll  appointed  to  he 
paid  at  such  gate  or  other  fence,  or  shall  hinder  (a)  or 
make  any  rescue  of  cattie  or  other  goods  distrained  hj 
virtue  of  this  Act, — every  such  person  offending  therein 
shall,  for  every  such  offence,  forfeit  any  sum  not  exceed- 
ing .£10,  at  the  discretion  of  the  justice  or  justices  of 
the  peace  before  whom  he  or  she  shall  be  convicted. 


(a)  Sic. 
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^  Secondly  :  As  to  the  removal  of  nuisances  and  annoy^ 
anees,  and  the  punishmenl  of  the  offenders^  under 
the  Turnpike  Acts. 

Surveyor  to  remove  annoyances^  ^c. — By  Stat.  3  G.  4. 
c  1S6.  8.  114,  It  shall  be  lawful  for  the  surveyor  of  every 
turnpike  road,  and  such  person  as  he  or  they  shall  ap* 
point,  to  remove  and  prevent  all  annoyances  on  every 
part  of  every  turnpike  road,  by  filth,  dung,  ashes,  rubbish, 
or  any  other  matter  or  thing  whatsoever,  being  laid^^or 
dirown  upon  any  turnpike  road,  or  upon  any  open  common 
or  waste  land  within  80  feet  of  the  centre  thereof,  and  to 
dispose  of  the  same  for  the  benefit  of  such  road,  in  case 
the  owner  thereof  shall  neglect  to  remove  the  same  within 
twelve  hours  after  notice  in  writing,  signed  by  any  two  trus- 
tees, or  the  surveyor  of  such  road,  given  to  such  owner  for 
that  purpose,  or  in  case  the  owner  is  not  known,  then  after 
a  like  notice  affixed  for  three  days  on  the  nearest  turnpike 
gate;  and  to  turn  any  water-courses,   sinks,   or  drains 
running  into,  along,  or  out  of  any  turnpike  road  or  any 
part  thereof,  to  the  prejudice  of  the  same,  and  to  open, 
scour,  and  cleanse  any  water-courses  or  ditches  adjoining 
to  any  turnpike  road,  and  make  the  same  as  deep  and 
large  as  he  shall  think  proper  and  necessary,  in  case  the 
owners  or  occupiers  of  the  adjoining  lands  shall  neglect 
to  open,  scour,  or  cleanse  such  water-courses  or  ditches 
after  seven  days'  notice  in  writing  given  for  that  purpose : 
And  the  charges  thereof  and  of  removing  any  annoy- 
ances, to  be  settled  by  any  one  or  more  justices  of  the 
peace  of  the  county  or  place  where  such  part  of  the  turn- 
pike road  shall  lie,  shall  be  re-imbursed  to  the  said  sur- 
veyor by  such  owners  or  occupiers,  and  the  same  shall  be 
recovered  in  such  manner  as  the  penalties  and  forfeitures 
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are  hereiiiafter  directed  to  be  recorered: — ^And  if  after 
the  remoTal  of  any  of  the  said  aimoyaiiees,  any  peraon 
shall  agam  oflfend  m  the  like  kind,  every  such  peraoo 
diall,  for  every  such  offence,  forfeit  and  pay  any  wwm  not 
exceeding  £5. 

As  to  imdidmeni  for  mm-repair* — It  has  been  decided, 
that  if  a  turnpike  road  be  out  of  repair,  the  trusleea  aie 
not  liaUe  by  way  of  indictment,  and  diat  the  only  per- 
sons who  are  so  liable  are  the  inhabitants  of  the  parish 
or  other  district  in  which  the  road  is  situated  (a).  The 
learned  EUiitor  of  Burns  Justice  says,  **  This  has  beea 
complained  of  as  a  defect  in  the  system,  and  a  conader- 
able  hardship  on  the  parishioners,  and  with  some  reason. 
The  superintendance  of  the  road  and  of  the  repairs  of  it 
is  taken  firom  them  and  transferred  to  the  trustees,  lo 
whom  powers  are  ^ven  to  raise,  by  the  collection  of  toDi^ 
fiinds  over  which  the  parish  have  no  check  or  contfOuL 
In  case  of  misapplication  or  of  improper  or  wastefiil  «• 
penditure  they  have  no  power  of  calling  for  an  aeeooni; 
and  although  the  inhabitants  may  see  the  road  going  ta 
decay,  their  remedies  to  compel  the  trustees  to  do  their 
duty  are  doubtful,  if  indeed  any  exist.  The  parishioner^ 
as  a  body,  have  no  fund  on  which  the  expences  of  pro- 
ceedings against  trustees  can  be  charged,  and  are,  in 
the  case  of  indicting  turnpike  roads,  made  criminally 
responsible  for  the  neglect  of  others,  without  any  means 
of  preventing  the  mischief." 

But  with  submission,  it  may  be  doubted  whether  any 
hardship  at  all  exists  in  this  case,  or  any  responsibility 
is  incurred  for  that  which  the  parish  have  no  means  of 

(<)  See  Rex  c.  The  Inhabitants  of  NctbertboDg,  i  U. Ck:  A.  179,  and 
Mle,  p.  76. 
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prerendog.  It  mast  be  remembered^  that  by  the  common 
bw  die  parish  are  bound  to  repair  the  whole  of  the  high- 
ways lying  within  their  limits,  and  that  when  a  toll  is 
levied  upon  the  people  at  large,  whereby  the  expences  of 
maintaining  the  road  are  defrayed,  the  parish  are  relieved 
from  an  existing  burthen;  and  consequenUy  if  the  repair 
of  the  way  is  again  thrown  upon  the  parish,  they  incur 
no  greater  responsibility,  than  that  to  which  they  were 
before  liable.  Nor  can  it  be  said  that  the  parish  have  no 
power  to  prevent  the  neglect  for  which  they  may  be  sub- 
jected to  an  indictment.  There  is  no  enactment  in  the 
Turnpike  Acts  to  deprive  the  parish  of  their  legal  privi- 
1^^,  or  to  forbid  their  interference  to  amend  the  road 
for  the  purpose  of  avoiding  prosecution. 

In  Rex  V.  NetAerthong  (a),  Mr.  Justice  Bay  ley  ob* 
aerves,  that  the  provisions  of  the  Turnpike  Acts  are 
nerely  aceumulaiitje.  It  follows,  then,  that  it  is  still  in- 
laimbent  upon  the  parish  to  see  that  the  turnpike  roads 
widiin  its  limits  are  kept  in  repair,  and  that  they  are  bound 
and  empowered  to  put  any  that  may  be  in  decay  into 
proper  order.  It  is  another  question,  whether  the  trus- 
taee  should  be  made  accountable  for  the  funds  which  they 
may  have  to  administer.  But  the  notoriety  which  is  re- 
quired by  the  Turnpike  Acts  to  be  given  to  the  accounts 
of  the  treasurer  and  surveyor,  and  the  other  provisions 
already  in  force  appear,  in  practice  at  least,  to  afford  a 
sufficient  guard  against  any  malversation  on  the  part  of 
the  trustees. 

However,  in  favor  of  the  parish,  the  following  provision 
is  made  for  the  apportionment  between  the  parish  and  the 
trustees  of  any  fine  upon  an  indictment  of  a  turnpike  road* 

(a)  2  B,  &  A.  184. 


'**"  -y  ic  taS.  s.  no.    \Mien   the  inhabit- 

fil  '^^  timmhip.  or  pjaee,  shall  be  indicted 

^  ^Jj  ff  m>:  repatring  any  highway  being  tum- 

^  ^^^^  flMBrf  btfore  Kkom  such  indictment  or 

^^j^  he  frfftrred  &ball  impose  a  fine  for  ihe 

^^Z^  1*^  '■■■^  fiiK  afaAlI  be  apportioned,  ti> 

1^^  ite  c«>M>  Bud  charges  attending  the  same. 

^\^  ^  ■bihff  ints  of  such   parish,    township,   or 

•■^  ^^  trostees  of  such  turnpike  road,  in  such 

^^^  ^  m  Ae  said  Court,  upon  consideration  of  the 

^^^^■c«f  the  case  shall  seem  just: — And  it  shall 

^^^H  tr  xtA  Court  to  order  the  treasurer  of  sucll^ 

^^^^  i«id  to  pay  the  sum  so  proportiooed  for  stu 

^^^riM^  out  of  the  money  then  in  his  hands  or  n 

^  aiM^xd  by  him,  in  case  it  shall  appear  to  su< 
^^^  Ih^  1^  circumstances  of  such  tumpfte  debts  a 
^m^^  <^t  ''>c  same  may  be  paid  witb<mt  ertdangering 
^  gHM^^  of^  ^^^  creditors  who  have  adTSDced  their 
^0m  ^M  the  credit  of  the  tolls  to  be  raised  tbereupoa } 
^j|k  <lJh>  shall  be  binding  upon  such  treasurer,  and  bft  | 
^%ig(|«iMAhorizcd  and  required  to  ubey  the  saa 


%  k«t  been  decided  to  be  the  true  construction  of  i 
4g|iMk  ^Mt  the  Court  which  imposes  the  fine  shall  1 
^  ytr  to  apportion   it  between  the  parish  and 
mMC  a»  th«t  where  an  indictment  was  originally  preferr 
^  *|to'  amies,  and  afterwards  removed  into  the  Court  fl 
V  1^  V  certiorari,  it  was  held  that  the  Court  of  K.  i 
^^ftt  ifyoitioD  the  Bne(a). 


uioa  of  transient  offenders. — By  Stat.  3  Geo.4 
^MKt.  «.  140,  After  reciting  that  offences  may  be  c 
.  this  Act,  or  other  Acts  for  repairing  i 


.(.Till:   liiliBbilaiili  ul  r|>|>ct  l'u)ii*i>rtli,  J  tIaM,  ■ 


i 


KUI8ANCES  AND  ANNOYANCES.  541 

maintaining  turnpike  roads,  by  persons  unknown  to  ib^ 
collectors  or  other  officers.  It  is  enacted,  That  it  shall  be 
lawful  for  any  of  the  trustees  of  any  turnpike  road,  or 
tbeir  clerk  or  clerks,  or  their  collectors,  surveyors,  or  other 
officers  respectively,  and  such  other  person  or  persons  as 
he  or  they  shall  call  to  his  or  their  assistance,  without  any 
warrant  or  other  authority  than  this  Act,  to  seize  and 
detain  any  unknown  person  or  persons  who  shall  commit 
any  such  offence  or  offences,  and  take  him,  her,  or  them 
before  any  justice  of  the  peace  for  the  county,  district, 
or  place  near  to  the  place  where  the  offence  or  offences 
ahall  be  committed,  or  such  offender  or  offenders  shall  be 
adzed  and  apprehended;  and  such  justice  and  justices 
shall  and  is  and  are  hereby  required  to  proceed  and  act 
with  respect  to  such  offender  or  offenders  according  to 
the  provisions  of  this  or  any  other  Acts  for  repairing 
turnpike  roads. 

IVustees  may  direct  prosecutions,  ^c. — By  Stat.  3  G.  4. 
c*  1S6.  s.  133,  The  trustees  of  any  turnpike  road,  at  a 
public  meeting,  may  and  they  are  hereby  empowered,  if 
they  think  fit,  to  direct  prosecutions  by  indictment  or 
otiberwise  against  the  offender  or  offenders  for  any  nui- 
tance  or  other  offence  done,  committed,  or  continued  in 
or  upon  any  of  the  turnpike  roads  under  their  care  re« 
apectively,  or  to  recover  any  penalty  or  forfeiture  incurred 
under  the  provisions  of  this  or  any  other  Turnpike  Act, 
at  the  expence  of  the  revenues  belonging  to  such  turn- 
pike roads,  to  be  allowed  by  such  trustees  at  some  sub- 
•equent  meeting. 

Property  to  be  laid  in  the  trustees  generally. — By  Stat. 
7  Geo.  4.  c.  64.  s.  17,  With  respect  to  property  under 
turnpike  trusts.  It  is  enacted.  That  in  any  indictment  or 
information  for  any  felony  or  misdemeanor  committed  on 
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■'  By  Stai.  S  Geo.  4.  c.  196.  s.  110,  When  the  inhdbil-r 
ants  of  any  parish,  township,  or  place,  shall  be  mdicted 
or  presented  for  not  repairing  any  highway  being  tarn- 
pike  road,  and  the  Court  before  whom  such  indietmetd  or 
presentment  shall  be  preferred  shall  impose  a  fine  for  the 
repair  of  such  road,  such  fine  shall  be  apportioned,  to- 
gether with  the  costs  and  charges  attending  the  same, 
between  the  inhabitants  of  such  parish,  township,  or 
place,  and  the  trustees  of  such  turnpike  road,  in  sudi 
manner  as  to  the  said  Court,  upon  consideration  of  the 
circumstances  of  the  case  shall  seem  just: — And  it  shaD 
be  lawfiil  for  such  Court  to  order  the  treasurer  of  such 
turnpike  road  to  pay  the  sum  so  proportioned  for  such 
turnpike  road  out  of  the  money  then  in  his  hands  or  n^ct 
to  be  received  by  him,  in  case  it  shall  appear  to  such 
Court,  from  the  circumstances  of  such  turnpike  debts  and 
revenues,  that  the  same  may  be  paid  without  endangering 
the  securities  of  the  creditors  who  have  advanced  their 
money  upon  the  credit  of  the  tolls  to  be  raised  thereupon; 
which  order  shall  be  binding  upon  such  treasurer,  and  he 
is  hereby  authorized  and  required  to  obey  the  same. 

It  has  been  decided  to  be  the  true  construction  of  this 
section,  that  the  Court  which  imposes  the  fine  shall  have 
the  power  to  apportion  it  between  the  parish  and  the 
trust;  so  that  where  an  indictment  was  originally  preferred 
at  the  assizes,  and  afterwards  removed  into  the  Court  of 
K.  B.  by  certiorari,  it  was  held  that  the  Court  of  K.  B. 
might  apportion  the  fine  (a). 

Apprehension  of  transient  offenders. — By  Stat.  3  Geo.  4. 
c.  126.  s.  140,  After  reciting  that  offences  may  be  com- 
mitted against  this  Act,  or  other  Acts  for  repairing  and 


(«)  Rex  0.  Tbe  lubabitanU  of  Upper  Papwortb,  t  Eait,  415. 
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minntaifiing  turnpike  roads,  by  persons  unknown  to  ibe 
collectors  or  other  officers.  It  is  enacted.  That  it  shall  be 
lawful  for  any  of  the  trustees  of  any  turnpike  road,  or 
their  clerk  or  clerks,  or  their  collectors,  surveyors,  or  other 
officers  respectively,  and  such  other  person  or  persons  as 
he  or  they  shall  call  to  his  or  their  assistance,  without  any 
warrant  or  other  authority  than  this  Act,  to  seize  and 
detain  any  unknown  person  or  persons  who  shall  commit 
any  such  offence  or  offences,  and  take  him,  her,  or  them 
before  any  justice  of  the  peace  for  the  county,  district, 
or  place  near  to  the  place  where  the  offence  or  offences 
shall  be  committed,  or  such  offender  or  offenders  shall  be 
seized  and  apprehended;  and  such  justice  and  justices 
shall  and  is  and  are  hereby  required  to  proceed  and  act 
with  respect  to  such  offender  or  offenders  according  to 
the  provisions  of  this  or  any  other  Acts  for  repairing 
turnpike  roads. 

IVusiees  may  direct  prosecutions,  ^c. — By  Stat.  8  G.  4. 
c.  126.  s.  133,  The  trustees  of  any  turnpike  road,  at  a 
public  meeting,  may  and  they  are  hereby  empowered,  if 
they  think  fit,  to  direct  prosecutions  by  indictment  or 
otherwise  against  the  offender  or  offenders  for  any  nui- 
sance or  other  offence  done,  committed,  or  continued  in 
or  upon  any  of  the  turnpike  roads  under  their  care  re« 
spectively,  or  to  recover  any  penalty  or  forfeiture  incurred 
under  the  provisions  of  this  or  any  other  Turnpike  Act, 
at  the  expence  of  the  revenues  belonging  to  such  turn- 
pike roads,  to  be  allowed  by  such  trustees  at  some  sub- 
sequent meeting. 

Property  to  be  laid  in  the  trustees  generally. — By  Stat. 
7  Geo.  4.  c.  64.  s.  17,  With  respect  to  property  under 
turnpike  trusts,  It  is  enacted.  That  in  any  indictment  or 
information  for  any  felony  or  misdemeanor  committed  ob 
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any  justice  of  the  peace  for  the  county,  riding,  or  plac 
where  the  offence  shall  have  been  committed  (as  the  c 
may  require),  either  by  the  confession  of  the  party  offend 
ing,  or  by  the  oath  of  any  credible  witness  or  witnesset 
(which  oath  such  justice  is  in  every  such  case  hereby 
fully  authorized  to  administer),  be  levied,  together  with 
the  costs  attending  the  information  and  conviction, 
distress  and  sale  of  the  goods  and  chattels  of  the  f 
or  parties  offending,  by  warrant  under  tlie  hand  and  si 
of  such  justice  (which  warrant  such  justice  is  hereby  e 
powered  and  required  to  grant),  and  the  overplus  (if  any) 
after  such  penalties,  forfeitures,  and  fines,  and  the  charges 
of  such  distress  and  sale  are  deducted,  shall  be  returned 
upon  demand  unto  the  owner  or  owners  of  such  goodt 
and  chattels:— -And  in  case  such  fines,  penalties, 
forfeitures  shall  not  be  forthwith  paid  upon  conviclioi^ 
then  it  shall  be  lawful  for  such  justice  to  order  the  ofr 
fender  or  offenders  so  convicted  to  be  detained  and  kept 
in  safe  custody  (n)  until  return  can  he  conveniently  n 
to  such  warrant  of  distress,  unless  the  ofii;nder  or  of- 
fenders shall  give  sufficient  security,  to  the  satisfaction  of 
such  justice,  for  his  or  their  appearance  before  such  ju^ 
tice,  on  such  day  or  days  as  shall  be  appointed  for  the  r 
turn  of  such  warrant  of  distress,  such  day  or  daj-s  n 
being  more  than  seven  days  from  the  time  of  taking  any- 
such  security,  and  which  security  the  said  justice  is  hereby 
empowered  to  take,  by  way  of  recognizance  or  otherwise^ 
But  if  upon  the  return  of  such  warrant,  it  shall  appear 
that  no  sufficient  distress  can  be  bad  thereupon,  then  i( 
shall  be  lawful  fur  any  such  justice  of  the  peace,  and  fae 
is  hereby  authorized  and  required,  by  warrant  or  warranli 


( a )  In  (h(!  CBK  of  Still  p.  Walla 
and  Harrit,  7  Ehsi,  iS3,  it  wan 
held,  that  lui'ii  an  ordpr  lo  detain 
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mot  of  diiiTFD  may  be  by 


mnSAMCIS  AND  ANKOTAHCBi.  64$ 

£biem,  and  allow  that  person  to  HTe  in  the  toD-hoitae  rent* 
free,  the  property  of  the  house,  in  an  indictment  for  bnr- 
^ary,  may  he  hiid  in  the  person  so  employed  by  the  lessee; 
because  he  has  the  exclusive  possession,  the  house  not 
bong  parcel  of  any  premises  his  master  occupied. 

Justices  may  proceed  by  summons  in  the  reecfoery  of 
pentdHes. — By  Stat.  4  Geo.  4.  c.  95.  s.  8S,  In  all  oases 
in  which  by  the  said  recited  Act  (a)  any  penalty  or  for^ 
feiture,  by  that  or  any  other  Act  or  Acts  for  making  or 
maintaining  any  turnpike  road  imposed,  is  made  recoTcr- 
able  by  information  before  a  justice  of  the  peace,  it  shall 
be  lawful  for  any  justice  of  the  peace  to  whom  complaint 
shall  be  made  of  any  offence  against  any  such  Act,  or  the 
said  recited  Act  or  this  Act,  to  summon  the  party  conn 
plained  against  before  him,  and  on  such  summons  to  hear 
and  determine  the  matter  of  such  complaint,  and  on  proof 
of  the  offence  to  convict  the  offender,  and  to  adjudge 
Imn  to  pay  the  penalty  or  forfeiture  incurred,  and  to  pro-* 
ceed  to  recover  the  same,  although  no  information  in 
writing  shall  have  been  exhibited  or  taken  by  or  before 
aneh  justice: — ^And  all  such  'proceedings  by  summons 
without  information  shall  be  as  good,  valid,  and  eflfectiid 
to  an  intents  and  purposes,  as  if  an  information  in  writing 
was  exhibited. 

Recovery  and  application  of  penalties. — By  Statute 
S  G^.  4.  c.  126.  s.  141,  All  penalties,  forfeitures,  and 
fines  by  this  Act  inflicted  or  authorized  to  be  imposed, 
(the  manner  of  levying  and  recovering  and  applyifif 
whereof  is  not  herein  otherwise  directed,)  shall  upon 
proof  and  conviction  of  the  offisnces  respectively,  before 


(a)  SOm.4.  t.\f6» 
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any  justice  of  the  peace  for  the  county,  riding,  or  place, 
where  the  offence  shall  have  been  committed  (as  the  case 
may  require ),  either  by  the  confession  of  the  party  offend- 
ing, or  by  the  oath  of  any  credible  witness  or  witncsse* 
(which  oath  such  justice  is  m  every  such  case  herebj 
fully  authorized  to  administer),  be  levied,  together  with 
the  costs  attending  the  information  and  convicUon,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party 
or  parties  offending,  by  warrant  under  the  hand  and  seal 
of  such  justice  (which  warrant  such  justice  is  hereby  em- 
powered and  required  to  grant),  and  the  overplus  (if  any) 
after  such  penalties,  forfeitures,  and  fines,  and  the  charges 
of  such  distress  and  sale  are  deducted,  shall  be  returned 
upon  demand  unto  the  owner  or  owners  of  such  goodi 
and  chattels: — And  in  case  sucli  fines,  penalties, 
forfeitures  shall  not  be  forthwith  paid  upon  convicdoo^ 
then  it  shall  be  lawful  for  such  justice  to  order  the  at- 
fender  or  offenders  so  convicted  to  be  detained  and  kept 
in  safe  custody  (fl)  until  return  can  be  conveniently 
to  such  warrant  of  distress,  unless  the  offender  or  of 
fenders  shall  give  sufficient  security,  to  the  satisfaction 
such  justice,  for  his  or  their  appearance  before  such  jus- 
tice, on  such  day  or  days  as  shall  be  appointed  for  the  rer 
turn  of  such  warrant  of  distress,  such  day  or  days  noft 
being  more  than  seven  days  from  the  time  of  taking  anjr 
such  security,  and  which  security  the  said  justice  is  herebf 
empowered  to  take,  by  way  of  recognizance  or  otherwtsei 
But  if  upon  the  return  of  such  warrant,  it  shall  appeiT 
that  no  sufficient  distress  can  he  had  thereupon,  then  it 
shall  be  lawful  for  any  such  justice  of  the  peace,  and  fae 
is  hereby  authorized  and  retjuired,  by  warrant  or  wi 


>e  of  Slillr.  Willi 
£ail,  b33,  it  wu 
.11  anlpr  lo  detain 
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undar  his  hand  and  seal,  to  cause  such  offender  or  of- 
fenders  to  be  committed  to  the  common  gaol  or  house  of 
cofiection  of  the  county,  riding,  or  place,  where  the  of- 
foider  shall  be  or  reside,  there  to  remain,  without  bail 
or  mainprixe,  for  any  time  not  exceeding  three  calendar 
months,  unless  such  penalties,  forfeitures,  and  fines,  and 
all  reasonable  charges  attending  the  same,  shall  be  sooner 
paid  and  satisfied : — And  the  monies  arising  by  such  pe- 
nalties, forfeitures,  and  fines  respectively,  when  paid  or 
levied,  if  not  otherwise  directed  to  be  applied  by  this 
Ac^  shall  be  from  time  to  time  paid,  one  moiety  thereof 
to  the  informer  or  person  suing  for  and  recovering  the 
same,  and  the  other  moiety^to  the  treasurer  or  treasurers 
to  the  trustees  for  repairing  and  maintaining  the  road  on 
which  such  offence  shall  have  been  committed,  and  ap- 
plied and  disposed  of  for  the  purposes  of  such  road  and 
of  this  Act  (a). 

Recovery  of  damages^  in  addition  to  the  penalties. — 
'Bj  Stat.  4f  Geo  A.  c.  95.  s.  69,  It  is  enacted,  That  where 
by  Stat.  3  Geo.  4.  c.  126,  or  any  Act  for  making  or  main- 
taining any  turnpike  road,  any  damages  or  charges  are 
directed  or  authorized  to  be  paid  or  recovered,  in  ad- 
dition to  any  penalty  or  penalties  for  any  offence  or  of- 
fences, the  amount  of  such  damages  or  charges,  in  case 
of  dispute  respecting  the  same,  shall  be  settled,  ascer- 
tained, and  determined  by  the  justice  or  justices  of  the 
peace  by  or  before  whom  any  offender  shall  be  convicted 
of  any  such  offence  or  offences,  who  is  hereby  authorized 
and  required,  on  non-payment  thereof,  to  levy  such  da- 
mages or  charges  by  distress  and  sale  of  the  offender's 


(a  )  See  Forma,  Appendix,  No.  LXXX.  to  No.  LXXXV.  inclosive. 
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goods  and  chattels,  in  manner  directed  by  Slat.  3  Geo.  *. 
c.  126,  foi-  the  levying  of  any  penalties  or  forfeitures. 

Mode  of  recovery  to  be  pursued  by  prosecutors. — By 
Stat.  3  Geo.  4.  c.  13C.  a.  113,  Every  prosecutor  or  in- 
former shall  sue  for  and  recover  any  forfeiture  or  penal^ 
imposed  by  this  or  any  other  Act  or  Acts  of  Parliament 
made  for  erecting  turnpikeB,  or  for  repairing  and  am 
ing  turnpike  roads,  in  the  manner  hereinafter  mentioned; 
(that  is  to  say),  if  the  same  shall  exceed  the  sura  of  ^20 
or  upwards,  it  shall  be  recoverable  by  action  of  debt  i* 
any  of  his  Majesty's  Courts  of  Record,  in  which  it  ahal 
be  BufBcient  to  declare  that  the  defendant  is  indebted  t» 

the  plaintiff  in  the  sum  of  £ being  forfeited  by  ai 

Act  passed  in  the  third  year  of  the  reign  of  bis  Majes^ 
King  George  the  Fourth,  intituled,  '  An  Act '  [heie 
forth  the  title  of  this  Act  {a),  if  tite  offence  slmli  bt> 
committed  nnder  it,  or,  '  An  Act,'  &c,  setting  out  ike 
title  of  t/ie  Act  under  w/Uch  Ike  penalty  shall  be  claimed]! 
and  the  plaintiff,  if  he  recover  in  any  such  actian,  sh  J 
have  full  costs: — Provided  (ft)  that  there  shall  not  b) 
more  than  one  recovery  for  the  same  offence,  and  tbM 
twenty-one  days'  notice  be  given  to  the  party  ofTendinl" 
previous  to  the  commencement  of  such  action,  and  ibalBf. 
the   same  be   brought  and  commenced  within  three  < 


(a)  "An  Act  to  amend  the  gc- 
neral  lawi  now  in  being  for  regu- 
UtinK  luifipike  roads  in  that  part 
of  Great  Britain  called  ED|i;lBiid." 

(  ft )  Thiei  proiiso,  in  the  printed 
Statute,  Torini  part  of  the  pre. 
cediug  lentenre  relating  to  coats. 
It  niusi  have  been  so  placed  by 
mistake,  and  it  iiat  led  to  tbe  sup- 
position, tliat  ir  the  terms  of  llie 
proiiao  are  not  complied  vrilh,  the 


proseeiitor  will  only  be  barred  I 
Ills  costs,  and  not  of  hit  actimi'- 
However,  in  the  caw  of  Tnwii 
p.  White,  a  B.  «  C.  193,  wtM 
the  plaintiff  had  negkelcd  to  ^i 
t)ie  ri-qniaite  notirr,  ihe  ConH  I 
K.  K.  held,  that  he  <■»  bartcdi 
hin  letion.  The  puiictiialion  of  tl 
rlaiise,  therefore,  Uionld  be  m 
is  given  in  the  text. 
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letidar  months  after  the  offence  for  which  such  action  is 
brought  shall  have  been  committed: — And  if  such  penalty 
or  forfeiture  shall  not  exceed  the  sum  of  ^20,  and  shall 
be  more  than  £5,  the  same  shall  be  recoverable  only  by 
information  before  a  justice  of  the  peace,  subject  to  ap- 
peal in  manner  hereinafter  mentioned: — And  if  such  pe- 
taalty  or  forfeiture  shall  not  exceed  the  sura  of  £5,  the 
same  shall  in  like  manner  be  recoverable  only  by  informa- 
tion before  a  justice  of  the  peace,  and  no  writ  of  certio- 
rari to  remove  the  same  shall  be  allowed. 


Party  aggrieved  may  recover  for  special  damage. — By 
Section  144,  Where  any  distress  shall  be  made  for  any 
sum  or  sums  of  money  to  be  levied  by  virtue  of  this  Act, 
or  any  other  Act  for  repairing,  amending,  or  mainlining 
any  turnpike  road,  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  or  parties  making  the  same  be 
deemed  a  trespasser  or  trespassers  on  account  of  any  de- 
&ult  or  want  of  form  in  any  proceeding  relating  thereto ; 
nor  shall  the  party  or  parties  distraining  be  deemed  a 
trespasser  or  trespassers  ab  initio,  on  account  of  any 
irregularity  which  shall  be  afterwards  done  in  making 
the  distress;  but  the  person  or  persona  aggrieved  by  such 
irregularity  may  recover  the  satisfaction  for  the  special 
damage  in  an  action  on  the  case;  —  Provided  always, 
that  no  plaintiff*  shall  recover  in  any  action  for  such  irre- 
gularity, trespass,  or  wrongful  proceedings,  if  tender  of 
sufficient  amends  shall  be  made  by  or  on  behalf  of  the 
party  who  shall  have  committed  or  caused  to  be  committed 
any  such  irregularity  or  wrongful  proceedings,  before  suclt 
action  brought;  and  in  case  no  such  tender  shall  have 
been  made,  it  shall  be  lawful  for  the  defendant  in  any 
such  action,  by  leave  of  the  Court  where  such  action  ehall 
depend,  at  any  time  before  issue  joined,  to  pay  into  Court 
such  sum  of  money  as  he  shall  see  tit ;  whereupon  xuch 
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proceedings,  or  orders  and  judgment,  shall  be  had,  made, 
and  given  in  and  by  such  Court  as  in  other  actions  where 
the  defendant  is  allowed  to  pay  money  into  Court. 

A»  to  the  evidence  and  competency  of  wilnetset. — By 
Stat.  3  Geo.  4.  c.  126.  s.  137,  It  is  enacted,  That  no 
con™tion  shall  be  had  or  made  by  virtue  of  this  Act, 
unless  upon  the  view  of  a  justice  convicting,  or  on  con- 
fession of  the  party  accused,  or  upon  oath  of  one  or  more 
credible  witness  or  witnesses;  and  any  inhabitant  of  aaf 
parish,  township,  or  place  in  which  any  offence  shall  \ 
committed  contrary  to  this  Act,  shall  not  be  deemed  i 
incompetent  witness  by  reason  of  his  or  her  being  an  i* 
habitant  of  such  parish,  township,  or  place :  And  any  jw 
tice  of  the  peace  may  act  in  tlie  execution  of  tliis  Ad 
notwithstanding  he  may  be  a  creditor,  or  a  trustee  c 
commissioner  for  making,  repairing,  and  maintaining  L^^ 
roads  on  which  any  offence  contrary  to  this  Act  shall  b 
committed. 

And  by  Slat.  4  Geo.  4.  c.  95.  s.  84,  No  person  sU 
be  deemed  incompetent  to  give  evidence,  or  be  db 
fied  from  giving  testimony  or  evidence  in  any  acKon,  t 
prosecution,  or  other  legal  proceedings  to  be  brought  i 
had  in  any  Court  of  law  or  equity,  or  before  any  justi 
or  justices  of  the  peace  under  or  by  virtue  of  any  A 
for  making  or  maint.iintng  any  turnpike  road,  or  the  sil 
recited  Act  (a)  or  this  Act,  by  reason  of  being  a  trasD 
or  commissioner  of  sucli  road,  or  a  mortgagee  or  creditf 
of  the  tolls  tliereof,  or  a  farmer,  lessee,  or  collector  ( 
such  tolls,  or  a  treasurer,  or  clerk,  or  surveyor,  or  otil 
ofBcer  under  such  Act;  nor  shall  such  testimony  or  e 
dence,  for  any  of  the  reasons  aforesaid,  be  rejected  I 
liable  to  be  questioned  or  set  aside. 
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hereinafter  mentioned,)  and  for  wluch  no  particular  method 
cf  relief  hath  been  already  appointed,  such  person  may 
appeal  to  the  justices  of  the  peace  at  the  next  General  or 
Quarter  Sessions  of  the  peace  to  be  held  for  the  county, 
division,  riding,  or  place  wherein  the  cause  of  such  com- 
plaint shall  arise,  such  appellant  first  giving  or  causing  to 
be  given  to  such  justice,  commissioner,  or  trustee,  by  whose 
act  or  acts  such  person  shall  think  himself  or  herself  ag- 
grieved, notice  in  writing(a)  of  his  or  her  intention  to 
bring  such  appeal,  and  of  the  matter  thereof,  within  six 
days  after  the  causes  of  such  complaint  shall  arise,  and 
within  four  days  after  such  notice  entering  into  recogni- 
zances before  some  justice  of  the  peace,  with  two  sufficient 
auretiesi  conditioned  to  try  such  appeal  at,  and  abide  the 
order  of,  and  pay  such  costs  as  shall  be  awarded  by  the 
justices  at  such  General  or  Quarter  Sessions,  and  also  to 
pay  the  penalty  or  forfeiture  in  case  the  conviction  should 
be  affirmed:— *- And  each  and  every  justice  of  the  peace^ 
commissioner,  or  trustee  having  received  notice  of  such 
appeal  as  aforesaid,  shall  return  all  proceedings  whatever 
bad  before  him  respectively,  touching  the  matter  of  such 
i^peal  to  the  said  justices  at  their  General  or  Quarter 
Sessions  aforesaid : — And  the  said  justices  at  such  Ses<f 
sions,  upon  due  proof  of  such  notice  having  been  given 
as  aforesaid,  and  of  such  recogni^sance  having  been  en- 
tered into  in  manner  before  directed,  shall  hear  and 
finaUy  determine  the  causes  and  matters  of  such  appeal 
in  a  summary  way,  and  award  such  costs  to  the  parties 
appealing  or  appealed  against,  as  they  the  said  justices 
shall  think  proper,  to  be  levied  and  recovered  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  or  per- 
sons against  whom  such  determination  shall  be  made;  and 


(a)  See  Foiiii,  Appendix^  No.  LXXXVl. 
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appear  to  have  been  done  under  the  authority  and  id  the 
execution  of  this  Act,  or  if  any  such  action  or  suit  shall 
be  brought  after  the  time  Hmited  for  bringing  the  aame, 
or  be  brought  and  laid  in  any  other  count)'  or  place  thaa 
as  aforementioned,  then  the  jury  shall  find  for  the  de* 
fendant;  and  if  the  pl;Lintifi'  shall  become  nonsuit,  or  dis> 
continue  his  or  her  action  afler  the  defendant  shall  have 
sppearedt  or  have  a  verdict  against  him  or  her,  or  if 
upon  demurrer  judgment  shall  be  given  against  tlic  plaift- 
tiif^  the  defendant  shall  and  may  recover  treble  Ci 
and  have  the  like  remedy  for  recovery  thereof  aa  any 
fendant  hath  in  any  cases  by  law. 


And  by  Slat.  9  Geo.  4.  c.  "7.  a.  18,  No  person  or  p 
sons  shall  or  may  be  convicted  of  any  offence  or  offeDoe) 
contrary  to  the  provisions  of  this  Act,  or  of  the  said  r 
cited  Acts  (n),  or  of  any  local  Turnpike  Act,  in  a  sui 
mary  way  before  any  justice  or  justices  of  the  peace, 
the  expiration  of  six  months  from  the  time  when  any  sudt' 
offence  or  offences  shall  or  may  have  been  committed. 

Appeal  to  the  Quarter  Sessiom. — By  Slaf.  4  GeOh  4 
c.  95.  e.  87,  If  any  person  shall  think  himself  or  hers 
aggrieved  by  any  order,  judgment,  or  determination  n 
or  by  any  matter  or  thing  done  by  any  justice  or  justice 
of  the  peace,  or  by  any  trustees  or  commissioners  of  an^ 
turnpike  road  in  pursuance  of  this  Act,  or  the  said  recite) 
Act  (6),  or  any  local  Act  for  making,  repairing,  or  n 
taining  any  turnpike  road,  (except  where  the  order,  judgq 
ment,  or  determination  of  any  such  justice  or  justices,  ti 
tees  or  commissioners,  are  hereby  declared  to  be  final  a 
conclusive,  and  except  under  the  particular  circumstance* 


(  u  )  3  Geo.  4.  C.  lte~4  Geo.  4 

e.  g^—Bud  7  &  B  Geo.  t.  c.  tt. 
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hereinafter  mentioiied,)  and  for  which  no  particular  method 
cf  relief  hath  been  already  appointed,  such  person  may 
appeal  to  the  justices  of  the  peace  at  the  next  General  or 
Quarter  Sessions  of  the  peace  to  be  held  for  the  county, 
division,  riding,  or  place  wherein  the  cause  of  such  com- 
plaint shall  arise,  such  appellant  first  giving  or  causing  to 
be  given  to  such  justice,  commissioner,  or  trustee,  by  whose 
act  or  acts  such  person  shall  think  himself  or  herself  ag- 
grieved, notice  in  writing(a)  of  his  or  her  intention  to 
bring  such  appeal,  and  of  the  matter  thereof,  within  six 
days  after  the  causes  of  such  complaint  shall  arise,  and 
within  four  days  after  such  notice  entering  into  recogni- 
zances before  some  justice  of  the  peace,  with  two  sufficient 
aureties,  conditioned  to  try  such  appeal  at,  and  abide  the 
order  of,  and  pay  such  costs  as  shall  be  awarded  by  the 
justices  at  such  General  or  Quarter  Sessions,  and  also  to 
pay  the  penalty  or  forfeiture  in  case  the  conviction  should 
be  affirmed:— *- And  each  and  every  justice  of  the  peace^ 
commissioner,  or  trustee  having  received  notice  of  such 
appeal  as  aforesaid,  shall  return  all  proceedings  whatever 
bad  before  him  respectively,  touching  the  scatter  of  such 
i^peal  to  the  said  justices  at  their  Greneral  or  Quarter 
Sessions  aforesaid : — And  the  said  justices  at  such  Ses* 
sions,  upon  due  proof  of  such  notice  having  been  given 
as  aforesaid,  and  of  such  recognisance  having  been  en- 
tered into  in  manner  before  directed,  shall  hear  and 
finaUy  determine  the  causes  and  matters  of  such  appeal 
in  a  summary  way,  and  award  such  costs  to  the  partiea 
appealing  or  appealed  against,  as  they  the  said  justices 
shall  think  proper,  to  be  levied  and  recovered  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  or  per- 
sons against  whom  such  determination  shall  be  made;  and 


(a)  Sec  Foiii),  Appendix^  No.  LXXXVl. 
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the  determination  of  such  General  or  Quarter  Sesdoos 
shall  be  final  and  conclusive  to  all  intents  and  purposes: 
Provided,  that  in  case  there  shall  not  be  time  to  give  sodi 
notioey  and  enter  into  such  recognisances  as  albressid, 
before  the  next  Sessions  to  be  holden  after  the  convietioB 
of  the  appellant^  then  and  in  every  such  case,  sndi  wifh 
peal  may  be  made  to  the  next  following  Sessions,  snd 
shall  be  there  heard  and  determined : — Provided  always, 
that  no  appeal  shall  be  allowed  against  any  conviction  fior 
any  penalty  or  forfeiture  which  shall  not  exceed  the  sum 
of  40i. 

Proceedings  not  to  be  removed  by  certiorari. — ^By  die 
above  Section  87,  No  proceeding  to  be  had  or  taken  in 
pursuance  of  this  Act  shall  be  quashed  or  vacated  fi>r 
want  of  form,  or  removed  by  certiorari^  or  any  other  writ 
or  process  whatsoever,  into  any  of  his  Maje8ty*8  Courts  of 
Record  at  Westminster;  any  law  or  statute  to  the  contniy 
notwithstanding. 

Forms  of  proceedings. — By  Statute  S  Greo.  4.  c.  1£6^ 
s.  148(a),  the  forms  contained  in  the  Schedule  maybe 
used  upon  all  occasions. 

Power  to  administer  oaths. — By  Stat*  S  Geo.  4.  c  1S6. 
s.  146(6),  Justices  of  the  peace  and  trustees  are  empow- 
ered to  administer  an  oath  or  affirmation,  according  to 
their  several  jurisdictions. 

(  a )  See  ante,  p.  St5,  {h)  See  ante,  p.  Sf  1. 
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PART    I. 


FORMS     RELATING    TO    HIGHWAYS     IN     GENERAL. 

]gY  Siai.  13  Geo.  3.    c.  78.    s.  69(a),   the  forms  set 

forth  m  the  Schedule  are  directed  to  be  used  on  all 

occasions ;  and  a  material  variance  is  fatal.     In  this  Ap- 

Sendix,  therefore,  the  forms  which  are  taken  from  the 
tatute  Book  have  their  derivation  marked,  for  guidance 
in  practice. 


No.  I.  Information  in  order  to  obtain  an  apportionment 
of  a  highway. — From  Schedule  to  Stai.  34  Geo.  3. 
c.  64. —  f^ide  ante,  p.  85. 

County  of  7     At  a  Petty  Session  holden  before  J.  P.  and 

5  K.  P.   two  of  his  Majesty's  justices  of  the 

peace  for  the  said  county,  this day  of ,  J.  S. 

one  of  the  surveyors  of  the  highways  of  the  parish  of  A. 
came  before  the  justices  aforesaid,  and  gave  them  to  be 
informed,  that  there  is  in  the  said  county  a  certain  com- 
mon highway  leading  from  M.  to  N. ;  and  that  there  is 
a  certain  part  of  the  said  highway,  that  is  to  say,  so 
much  thereof  as  lies  between  a  certain  place  called  C. 

and  a  certain  other  place  called  D.,  being  in  length 

[as  the  case  may  be  1,  one  side  of  which  last-mentioned 

Eart  of  the  saidf  highway  adjoining  to  the  parish  of  A., 
es  within  the  said  parish  of  A.  and  is  to  be,  and  of  right 
ought  to  be,  repaired  by  the  said  parish  of  A. ;  and  uM 


(«)  Vide  ante,  p.  179. 


554  FORMS  aSLATINO  TO 

the  other  side  of  the  same  part  of  the  said  highway,  ad« 
joining  to  the  parish  of  B.,  lies  within  the  parish  of  B.| 
and  is  to  be,  and  of  right  ought  to  be,  repaired  by  die 
said  parish  of  B. ;  and  stating  that  the  repair  of  such 
part  of  the  said  highway  is  very  inconvenient  to  the 
parbhes  aforesaid,  and  the  want  thereof  detrimental  to 
the  public ;  and  therefore  praying,  that  such  part  of  the 
said  highway  may  be  allotted  and  apportioned  for  Uie  re* 
pair  thereof,  by  the  justices  aforesaid,  to  the  said  fteweal 
parishes  of  A.  and  B.  in  the  manner  directed  by  an  Act 
passed  in  the  thirty-fourth  year  of  the  reign  of  Kii^ 
George  the  Third,  intituled,  "AnAct,"&c. 

( Signed )         J.  S. 
one  of  the  surveyors  of  the  highways 
for  the  parish  of  A. 

The  above  application  was 
made  to  us  the  day  and 
year  first  above-written, 

J.  P. 

K.P. 


No.  II.  Summons  to  be  subjoined  to  a  copy  of  tie 
above  information. — From  Schedule  to  Statute 
34  Geo.  3.  c.  64.— ficfe  ante,  p.  86. 

County  of  ^     To  the  surveyors  of  the  highways  of  the 
>  i  parish  of  B.,  in  the  said  county,  any  or 

either  of  them. 

Whereas  a  certain  information  has  been  given  to  us, 
J.  P.  and  K.  P.  two  of  his  Majesty's  justices  of  the  peace 
for  the  said  county,  by  J.  S.  one  of  the  surveyors  of 
the  highways  of  the  parish  of  A.,  in  the  sfidd  county,  a 
true  copy  whereof  is  above  written :  These  are,  in  his 
Majesty's  name,  to  summon  you,   any  or  either  of  you, 

to  appear  before  us  at  ,   in  the  said  county,  on 

the day  of ,  at  ,  to  shew  cause  (if  any) 

why  an  allotment  and    apportionment  of  the  highway 
therein  mentioned  should  not  be  made,  according  to  the 

E revisions  of  the  Act  referred  to  in  the  said  information, 
[ereof  fail  not.     Given  under  our  hands,  this day 

of . 

J.  P. 
K.P. 
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No,  III.  Final  order  and  adjudication,  to  be  filed  wiih 
the  clerk  of  the  peace. — From  Schedule  to  Stat. 
S4  Geo,  3.  c.  64<. — Vide  ante,  p.  86. 

Whereas j  &c.  [here  state  the  original  application; 
ike  summons;  the  appearance,  and  that  the  parties  were 
Jk0t$rd;  or  their  non^4ippearance.'\  Now,  we  the  justicea 
•ibresaid,  having  fully  heard  and  understood  the  pre- 
inises,  do  deck^,  adjudge,  and  order,  that  the  said 
highway  shaU  be  divided  in  the  following  manner;  (that 

is  to  say ),  that  at  the  distance  of ,  measuring  from 

the  place  called  C,  there  shall  be  erected  certain  posts  or 
stones,  E.  and  F.,  on  each  side  of  the  said  highway ;  and 
the  whole  of  the  said  highway,  from  the  place  cdled  C. 
to  such  posts  or  stones,  shall  be  from  time  to  time  and  at 
all  times  hereafter,  repaired  by  the  parish  of  A.;  and  the 
whole  of  the  said  hi^way  from  such  posts  or  stones  to 
die  place  called  D.,  shall  from  time  to  time  and  at  all 
times  hereafter,  be  repaired  by  the  parish  of  B.  In 
witness  whereof,  we  have  hereunto  set  our  hands  and 

seals,  this day  of . 

J.  P.        (L.  S.) 
K.  P.       (L.  S.) 

PLAN. 

Parish  of  A. 
Bound  to  repair  on  this  side  to  the  dotted  line. 


rtr- 


E.  <       +     \      Stone. 


M.  C.  , Highway  D.  N 


F.  \      +      y     Stone. 


Parish  of  B. 
Bound  to  repair  on  this  side  to  the  dotted  line. 
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No.  IV.  tVarrant  for  calling  the  meeting  of  hout» 
holderx,  ^c.  and  for  fixing  that  of  the  justice*  f 9 
a/j/joiiiting  surveyors. — from  Schedule  to  StaiiA 
13  Geo.  3.  c.  l^.—Vide  ante,  pp.  105.  107. 

Middlesex  S  "^^  *''^  constables,  lieadborouglis,  and  tirtii 
"  f     men,  within  the  [hundred,  riding,  divit. 
Uhertt/,  or  precinct^  ( as  the  case  shall  btf 
of ,  ID  the  said  county. 

In  order  to  carry  into  execution  an  Act  made  in  tl 
ISth  year  of  the  reign  of  his  Majesty  King  George  d 
Third,  "For  the  amendment  and  preaerration  of  the  pub] 
highways,"  yuu  are  hereby  severally  required  forthwith  11 
give  public  notice  to  the  churchwardens,  surveyors  of  thi 
highways,  and  householders,  being  assessed  to  any  p»£ 
rochial  or  public  rate  within  your  respective  liberties,  that 
they  do  assemble  on  the  22d  day  of  September  next,  a 
the  church  or  chapel,  or  if  there  shall  be  no  church  a 
chapel,  then  at  the  usual  place  of  public  meetings  irithi^ 
their  respective  liberties,  at  the  hour  of  eleven  in  the  fore- 
noon ;  and  that  the  major  part  of  them  so  assembled,  do 
make  a  list  of  the  names  of  at  least  ten  persons  li*iiif ' 
therein,  who  each  of  them  have  an  estate  in  lands,  te- 
nements, or  hereditaments,  lying  within  the  same,  in  their 
own  right,  or  in  right  of  their  wives,  of  the  value  of  ^Ift 
by  the  year;  or  a  personal  estate  of  the  value  of  jClOOi 
or  are  occupiers  or  tenants  of  houses,  lands,  tenement! 
or  hereditaments,  of  the  yearly  value  of  £30.  And  i 
there  shall  not  be  ten  persons  havina  such  qualification^ 
then  that  they  do  insert  in  such  list,  the  names  of  si 
many  of  such  persons  as  are  so  quaMed,  together  w it! 
the  names  of  the  most  sufficient  and  able  inhabitants  not 
so  qualified,  as  shall  make  up  the  number  ten,  if  so  n 
can  be  found,  if  not,  so  miiny  as  shall  be  there  resident,  M>^ 
serve  the  office  of  surveyor  of  the  highways ;  And  you  an 
also  severally  required  within  three  days  af^r  making  the 
said  list,  to  deliver  a  copy  thereof  to  one  of  the  justices  ol 
the  peace  of  the  said  [^hundred,  riding,  division,]  (^.  oi 
the  case  shall  be, )  living  in  or  near  the  same  [parish,  |¥.] 
and  also  to  give  personal  notice  to,  or  cause  notices  il 
writing  to  be  left  at  the  places  of  abode  of  the  eever«| 
persona  contained  in  such  list,   informing  thetu  of  thei^ 
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being  so  named,  to  the  intent  that  they  may  eeverally 
appear  before  the  said  justices  at  their  Special  Sessions 

to  be  holden  at ,  within  the  said  [  hundred,  Sfc.  ]  on 

the day  of ,  now  nest  ensuing,  at  the  hour  of 

in  the  forenoon  of  the  same  day,   to  accept  such 

office,  if  they  shall  be  appointed  thereto,  or  to  show 
cause,  if  they  have  any,  against  their  being  appointed ; 
and  you  are  likenise  to  give  notice  to  the  present  sur- 
Teyors  of  the  highways  within  your  respective  liberties, 
to  appear  at  the  same  time  and  place,  and  produce  such 
accounts  and  lists  before  the  said  justices  as  are  required 
by  the  said  Act;  and  you  and  each  of  you  are  personally 
to  appear  before  the  said  justices,  at  their  said  Special 
Sessions,  and  then  and  there  severally  deliver  to  the  said 
justices  the  said  original  list  or  lists  taken  within  your 
respective  liberties,  and  give  an  account  of  the  execution 
of  this  our  precept.  Given  under  our  hands  and  seals, 
the day  of ,  in  the  year  of  our  Lord . 


No.  V.  Lht  of  persons  to  be  relumed  to  the  justicet. 
From  Schedule  to  Statute  13  Geo.  3.  c.  78.— Titfc 
ante,  p.  105. 

A  list  of  the  several  persons  named  for  surveyors  of 
the  highways  for  the  [<»wer(   the  riame   of  t/ie  parish, 

•fownship,  or  place,  ]  at  a  meeting  held  at  ,  in  the 

■aid  [parish,]  the  day  of . 

A.  B. 

CD. 


[T7iis  is  to  be  added  when  a  particular  person  is 
recommended.] 

We  whose  names  are  subscribed,  being  two  parts  m 
tiiree  of  the  uersons  assembled  at  the  meeting  aforesaid, 
do  agree  in  the  choice  of  A.  B.  as  a  fit  person  to  serve 
the  office  of  surveyor  for  [insert  the  parish,  ^c]  afore- 

BUd,  and  in  the  allowance  to  him  of for  his  trouble 

in  executing  the  same  for  the  year  ensuing ;  and  we  do 
recommend  the  said  A.  B.  to  the  justices  for  their  ap- 
pointment accordingly. 


I    RBLATINO    TO 


No.  VT.  Notice  to  the  persona  contained  in  the  Utt. — 
From  Schedule  to  Slat.  13  Geo.  3.  c.  78.— &( 
ante,  p.  106. 

A.  B.  Take  notice,  that  you  were,  at  z  meeting  held  M 

[  insert  the  name  of  the  parish,  ^c]  chi  the day  (Ci 

,  named  as  one  of  the  persons  to  be  returned  to  llw 

justices  as  fit  to  serve  the  omce  of  surveyor  for  the 
[pariah,  ^r. ]  for  the  year  ensuing;  and  if  you  have  taf 
cause  to  sliew  why  you  should  not  be  appointed  to  sent 
such  office,  you  must  make  the  same  appear  before  tM 
justices  at  their  Special  Sessions,  to  be  holden  at  — 

DQ  the  • day  of next. 

C  constable, 
A.  B.<  headborough,  or 
f  tithingman, 
[aa  the  case  may  be.'\ 


No.  VII.  Appointment  of  a  surveyor. — From  Schedt^ 
to  Stat,  l^  Geo.  3.  c.  7S.~See  ante,  p.  107. 

»,.,,,  t  At  a  Special  Sessions,  held  at ,  in  the 

niiamesex.  ^     i^^^„^^^^  ^f ^  i,y  justices  of  the  peace 

for  the  said  county,  acting  within  the  aaid 
hundred,  on  the day  of ,  18 — ■ 

We  do  hereby  nominate  and  appoint  A.  B.  &c.  at 
[inaeri  the  name  of  the  parish  tenere  he  lives,'\  in  the 
said  hundred,  surveyor  [or  surveyors]  of  the  higbwayi 
within  the  said  [pariah,  §'c.  ]  for  the  year  ensuing  [  and 

we  do  allow  the  said  A,  B.  the   salary  of for  his 

trouble  ( a )  ] :  And  you  the  said  A.  B.  are  faithfully  and 
truly  to  execute  the  said  office  of  surveyor,  according  w 
the  directions  of  the  Statutes  passed  in  the  13th,  34tli, 
44th,  and  54th  ycar^  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  "  For  the  amendment  and  preservalioa 
of  highways,"  an  abstract  of  the  material  parts  of  whld^' 
Statutes  is  hereunto  annexed.  Given  under  our  handlf 
and  seals,  the  day  and  year  above-mentioned. 


etirJ  only  wlien  a  surveyor  ii 
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No.  Vni.  Order  to  the  [  constable,  ^c]  to  return  to 
the  justices  the  amount  of  a  sixpenny  assessment. 
From  Schedule  to  Stat.  13  Geo.  3.  c.  78.  —  Vide 
ante,  p.  113. 

JIfiddlesex.  To  the  constable,  &c.  of • 

You  are  hereby  required  to  return  to  us,  and  the  other 

{'ustices  to  be  assembled  at  the  Special  Sessions  to  be 
leld  at  ■         for  the  [  hundred,  ^c.J  of in  the  said 

coiintyy   on  the  day  of next,  the  amount  of 

the  last  assessment  of  sixpence  in  the  pound,  for  the 
use  of  the  highways  within  your  Uberty,  if  any  such  has 
been  raised ;  if  not,  what  you  apprehend,  from  the  best 
information  you  can  get,  an  equal  assessment  of  six- 
pence m  the  pound  upon  all  and  every  the  occupiers 
of  lands,  tenements,  woods,  tithes,  and  hereditaments 
within  the  said  liberty,  according  to  their  yearly  value, 
will  amount  to.  Given  under  our  hands,  this  — —  day 
of ,  18—. 

No.  IX.  Return  to  the  justices  of  the  amount  of  a 
sixpenny  assessment. — From  Schedule  to  Statute 
13  Geo.  3.  c.  78.— Vide  ante,  p.  113. 

To  the  justices  assembled  at  their  Special  Sessions 
at ,  the  " day  of . 

In  obedience  to  your  order,  I  do  return  and  certify. 
That  the  last  assessment  of  sixpence  in  the  pound,  for 

the   use   of  the  highways  within    the  liberty   of  , 

amounted  to  the  sum  of . 

l^If  no  assessment  of  sixpence  in  the  pound  hath  been 

made,  then  as  under.  ] 

In  obedience  to  your  order,  I  do  return  and  certify. 
That  no  assessment  hath  been  made  of  sixpence  in  the 
pound  for  the  use  of  the  highways  within  the  liberty  of 

;  but  I  apprehend,  from  the  best  information  which 

I  have  been  able  to  get,  that  an  equal  assessment  of 
sixpence  in  the  pound,  upon  all  occupiers  of  lands,  te- 
nements, woods,  tithes,  and  hereditaments  within  the  said 

liberty,  will  amount  to  the  sum  of . 

A.  B.  [  constable,  &c.] 


MQ 
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No.  X.  Appointment  of  an  assistant  surveyor, — Fro 
Schedule  to  Statute  13  Geo.  3.  c.  78.— fide  ant 
p.  111.. 

nf  I II  C  At  a  Special  Sessions,  held  at ,  in  th 

MuMle.ci.  J     ^„„  j;^j  ^f ^  ^j.  j„,^^,,  of  tie  pe. 

for   the    said  county,  acting  within  tl 
said  hundred,  on  the day  of , 

We  do  hereby  nominate  and  appoint  C.  D.,  a  subatai 

tial  inhabitant  of  the  [paris/t,  Sfc.  ]  of ,  io  the  sa 

hundred,  assistant  to  A.  B.  whom  we  have  appointed  sa 
veyor  of  the  highways  of  the  said  [parish,  ^c.  ]  ;  ai 
you  the  said  C.  D.  are,  to  the  best  of  your  skill  an 
judgment,  to  assist  the  said  surveyor  whenever  requestt 
by  him,  in  calling  in  and  attending  the  performance  i 
the  statute  duty,  in  collecting  the  compositions,  fine 
penalties,  and  forfeitures,  and  in  making  and  collcctii 
the  assessments,  and  in  making  out  and  serving  the  n< 
tices  authorized  by  the  Act  passed  in  the  13lh  yean 
the  reign  of  his  Majesty  King  George  the  Third,  "  Ft 
the  amendment  and  preservation  of  highways,"  and  i 
such  other  matters  and  things  as  shall  be  reasonably  n 
quired  of  you  by  the  said  surveyor,  in  the  execution  c 
Lis  office  of  surveyor,  pursuant  to  the  said  Act;  an 
you  are  justly  and  truly  to  account  with,  and  pay  to  tb 
said  surveyor  or  his  order,  the  money  which  sh 
to  your  hands  by  the  means  aforesaid.  Given  under  oi 
hands  and  seals,  the  day  and  year  above-mentioned. 

No.  XI.  Bond  from  surveyor. — From  Schedule  to  Sit 
13  Geo.  3.  c.  IS.—  Hde  ante,  p.  115. 

We,  A.  B.  surveyor  of  the  highways  for  the  [pariJi 

towmhip,  Sfc.  ]  of ,  and  C.  D.  of ,  are  bound  t 

E.  F.  of aforesaid,  in  the  sum  of  pounds, 

be  paid  to  the  said  ML.  F.  his  executors,  administrators,  ( 
assigns;  for  which  payment  we  hereby  bind  uureelw 
severally,  and  each  of  our  heirs,  executors,  and  admini 
trators.     Dated   the  day  of  — ,  IS—. 

The  condition  of  this  bond  is  such,  that  if  the  said  A.B 
hib-  executors  or  administrators,  shull  duly  and   faithfirif 
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account  for,  Apply*  &nd  pay  all  and  every  the  sum  and 
aoins  of  money  which  shall  come  to  his  hands  as  surveyor 
of  the  highways  for  the  [parish,  ^c]  according  to  the  di- 
rections and  true  intent  and  meaning  of  the  Statute  made 
in  the  13th  year  of  the  reign  of  bis  Majesty  King  Greorge 
Ae  Third,  **  For  the  amendment  and  preservation  of  the 
highways/*  then  this  bond  to  be  void,  or  else  to  remain 
in  iiill  force. 


No.  XII.  Oath  to  be  adminUtered  to  the  sumet/orf 
upon  passing  his  accounts.  —  From  Schedule  to 
Stat.  13  Geo.  S.  c.  78.— Vide  ante,  p.  120. 

I,  A.  B.  do  swear,  that  the  accounts  now  produced 
and  delivered  by  me,   as  surveyor  of  the  highways  for 

the  [parish,  ^c]  of ,  for  the  last  year,   are  just 

and  true  to  the  best  of  my  knowledge. 

So  help  me  God. 


No.  Xni.  Allowance  of  accounts. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  78.— Fide  ante,  p.  120. 

These  accounts  were  examined  and  allowed  before . 


No.  XIV.  Conviction  on  Stat.  13  Geo.  3.  c.  78,  *.  48, 
of  a  surveyor  of  highways,  for  not  delivering  over 
his  books  of  account  to  the  churchwardens  and 
overseers. —  Vide  ante,  p.  121. 

County  of  >     Be  it  remembered,  that  on  the day 

)  of ,  in   the  year  of  our  Lord ,  at 

,  in  the  county  of ,  J.  S.  came  before  me  W.H. 

one  of  his  Majesty *&  justices  of  the  peace  in  the  said 
county,  and  informed  me  that  W.  B.  of  the  hamlet  or 
division  of  B.  in  the  township  of  C.  in  the  said  county, 
labourer,  was  surveyor  of  the  highways  within  the  said 
hamlet,  for  the  year  ending  at  Michaelmas  last  past,  and 

that  afterwards,  to  wit,  on  the  ^ day  of now  last 

past,  at  O.  in  the  county  aforesaid,  a  certain  book  of 
accounts  of  the  said  W.  B.  as  such  surveyor,  and  certain 
assessments  for  repairs  of  the  said  highways,  were  settled 

N  N 
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and  alfowpcl  by  J.  11.  clerk,  anJ  J.W.  esqutte.  two  of 
his  Majesty's  justices  of  the  peace  in  and  for  the  eaM 
county,  pursuant  to  the  Statute  in  such  case  made  and 
provided ;  and  that  afterwards,  to  wit,  from  thenceforth 
to  the  time  of  exhibiting  the  said  information  and  com- 
plaint, there  was  a  churchwarden  and  overseers  of  the 
poor,  duly  appointed  in  and  for  the  township  of  C.  afore- 
said, including  the  said  hamlet  or  division,  and  thattht 
BMd  W.  B.  during  all  the  time  last  aforesaid,  neglected  to 
transmit  and  deliver  to  such  churchwarden  and  overseeR, 
Or  any  or  either  of  them,  the  said  book  and  aasessmenls 
so  settled  and  allowed  as  aforesaid,  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  provided :  Wliere- 
upon  the  said  W.  B.,  after  being  duly  summoned  to  an- 
swer the  said  charge,  appeared  [here  conclude  as  M 
No.  LVIII.  ui/iic/t  h  taken  from  the  Schedule  to  Stalvtt 
13  Geo.Z.  c.  78.] 


No.  XV.  Notice  to  perform  statute  duly  (lo  be glKB'l 
Jour  dai/s  before  the  day  on  which  the  (iu/y  u  (»  I 
be  performed.) — From  Schedule  to  Slat.  1 3  Geo,  9L  J 
c.  78.— Fidff  ante,  p.  139. 

A.  B.  You  are  hereby  required   to  send  a  team, 

two!thlemen(o),  to ,  within  the  [porwA,  ^c.  ]  of— 

on  the and days  of  next,  at  o'cloc 

in  the  morning  of  each   day,  in  order  to  perform  sut^ 

duty  upon  the  highways  within  the  said ,  as  shall  bflrl 

required  by  the  surveyor,  pursuant  to  the  direction  of 
the  Act  passed  in  the  iSth  year  of  the  reign  of  his  Ma- 
jesty Kirtg  George  the  Third,  "  For  the  amendment  and 
preservation  of  the  highways."  [  (fVifn  pergonal  iabotr 
ts  required,  You   are  hereby  required  by  yourself,  of  II 

sufficient  labourer,  to  attend,  &c.  &c,]     Dated  this I 

day  of ,  18—. 


(a)  iriiedoes  Dol  orcnpy  laDilt,        mail. — If  B  waB^on  »' 
&C.  or  tbe  yearly  TKliie  of  ^3i)in        two  hone*  or  one  boraeoolyb^ 
■uch  pariili,  he  ii  only  to  tend  one        i|uircd,  lei  it  be  txpnmtd. 
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No.  XVF.  Order  for  ttatiUe  dtitg  to  be  perfortned  m 
kind.— From  Schedule  to  Stat.  13  Geo.  3.  e.  78.— 
ride  ante,  p.  Idl. 

'   »nd£W*T  f  ^*  *  Special  Sessions  held  at  ,  in  ihe 

L   mflimWT.  j     |-  |„^p^j-|  of _  |g  (jje   gj,i(j  county, 

the day  of ,  by  justices  of  Ibe 

peace  fbr  the   said  county,  acting  within 
the  said  [  hundred.  ] 

It  )tp|)earing  to  us  from  the  information  which  wo  h&vt 
teoetved,  that  there  will  be  difficulty  in  procuring  the  ncr 
cessary  carriage  [or,  a  sufficient  number  of  labourers,  at 
ike  case  shall  if,  ]  for  the  repair  of  the  highways  within 

the    [parish,   ^r.  ]  of .within  the    said   [hundrtd'\, 

without  paying  high  and  extravagant  prices  for  the  same, 
we  dq  hereby  order  and  direct  the  team-duty  within  the 
tMil  [parish,  ^c]  ejtcept  such  teams  where  the  owners 
thereof  dp  not  occupy  lands,  tenen>ents,  woods,  tithes,  or 
hereditaments  witliin  the  said  [parish,  ^c]  of  tlie  annual 
Yalue  of  ^30,  [or,  one  half  of  the  team-duty,  &c,]  [or, 
ijhti  labourei^  liaUe  to  perform  statute  duty  within  th* 
•aid  [parish,  %c.']  as  tht  case  ihail  be,]  to  perform  sta- 
toj»  duty  in  kind  within  the  said  [parish,  %c.^  accordittg 
to  the  authority  and  directions  of  the  Act  passed  in  th? 
ISth  year  of  the  reign  of  his  Majesty  King  George  the 
Third,  "  Fqp  the  amendment  and  preservation  of  the 
faigbways." 


No.  XVII-  Notice  to  lite  surveyor  of  the  titnes  fixed 
by  the  inhabitants  for  being  excused  from  doing 
their  statute  daly.—From  Sched.  to  Slat.  13  Gco.n. 
c.  nS.—  yide  ante,  p.  137. 

To  the  surveyor  of  the  highways  for  the  [parish,  ^c] 
of ,  in  the  county  of . 

LA.  B.  constable  [  head  borough,  tithingman  ]  of  the 
Baicl  [parish,  ^c]  do  hereby  give  you  notice,  th»l  the  in- 
habitants of  the  said  [parish,  fc]   did,  ftt  a  vestry  or 

public  meeting  held  on  tne day  of ,  18 — ,  agree 

to  take  the  benefit  of  the  indulgence  of  three  months  for 

N  M  2 


564  FORMS    RELATING    TO 

Dot  performing  their  statute  duty  given  bj  the  Legislature 
in  the  Act  passed  in  the  13th  year  of  the  reign  of  bis  Ma- 
jesty King  George  the  Third,  "  For  the  amendment  and 
preservation  of  the  highways"  at  the  tiniea  following; 
videlicet.  That  they  shall  not  be  called  upon  to  perfonn 

luch  duty  between  the day  of  and   the  

day  of (which  they  consider  as  the  seed  month )■ 

between  the  day  of and  the day  of  - 

(which  they  consider  as  (he  hay-harvest  month ),  nor 

tween  the day  of and  the  day  of  - 

(which  they  consider  89  the  com-har^eat  month.)  [T 
like  notice  to  be  given  to  the  surveyor  or  surveyort  i 
the  turnpike  roads,  where  there  are  any  such  *  ' ' 
parish,  Jj-c] 


No.  XVIII.  Information  of  a  surveyor  of  higki 
for  the  purpose  of'  obtaining  an  order  for  a  e 
position  instead  of  statute  duty  in  hind,  part 
to  Statute  M  Geo.  3.  c.  109.  *.  4^  —  Vitte  t 
p.  139. 

County  of  1      Be  it  remembered,   that  on  the  - 

—  3  of  1  in  the  year  of  our  Lord  — 

Special  Sessions  held  at ,  in  the  hundred  of ,^ 

the  said  county,  by  justices  of  the  peace  for  the  am 

county,  acting  within  the  said  hundred  :   ,  surveyt 

of  the  highways  within  the  parish  of  ,  in  the  ui 

hundred  of ,  and  county  aforesaid,  maketh  oath,  tlut 

the  maintenance  and  repairs  of  the  highways  lying  within 
the  said  parish,  can  be  more  etTectually  carried  on  by  a 
composition  in  money,  than  by  a  performance  of  the 
statute  duty,  from  the  several  persons  who  are  bound  by 
law  to  perform  statute  duty  on  the  highways  within  the 
said  parish :  Wherefore  the  said  surveyor  prayeth  I* 
consideration  and  order  of  us  the  said  justices  in  I 
premises,  according  to  the  form  of  the  Statute  in  f 
case  made  and  provided. 

f   surveyor  of 

Exhibited  before  us,  on  l^tim  h)gtiways.fl 

oath,  the  day  and  year 

above  written. 
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No.  XIX.  Order  of  two  jttsiiees,  to  etuMe  surveyors 
to  receive  a  composition  in  money  instead  of  per^ 
formance  of  statute  duty  in  kind,  pursuant  to  Stat. 
5^  Geo.  3.  c.  109.  s.  ^.—Vide  ante,  p.  139. 

County  of  C  At  a  Special  Sessions  held  at  — -,  in  the 

— \ \     hundred  of ,  in  the  said  county,  the 

day  of ,  in  the  year  ,   by 

justices  of  the  peace  for  the  said  county^ 
acting  within  the  said  hundred. 

TVhereas  it  hath  been  made  appear  unto  us,  J.  P.  and 
K.  P.  esquires,  two  of  his  Majesty's  justices  of  the  peace 
for  the  said  county,  acting  within  the  said  hundred,  upon 
the  oath  of  A.  S.  surveyor  of  the  highways  [  or,  turnpike 
road,   oTy  roads,  as  the  case  may  6e,]  within  the  parish 

[or,  township]  of  ,  within   the   said  hundred  and 

county,  that  the  maintenance  and  repairs  of  the  said 
highways,  [or,  turnpike  road,  or,  roads]  lying  within  the 
said  parish  [  or,  township,]  can  be  more  efiectudly  carried 
on  by  a  composition  in  money,  than  by  a  performance  of 
the  statute  duty,  from  the  several  persons  who  are  bound 
by  law  to  perform  statute  duty  on  the  highwavs  \or,  turn- 
pike road,  or  roads]  within  the  said  parish  [or,  town- 
ship]: We  do  hereby  authorize  the  said  A.  S.  r<>^  A.  S« 
and  B.  S.  ]  the  surveyor  [  or,  surveyors  ]  of  the  high* 
ways  [or,  turnpike  road,  or,  roads  ]  within  the  said  pa- 
rish [or,  township,]  to  require  and  receive  from  the 
several  persons  who  are  bound  by  law  to  perform  such 
statute  duty,  the  whole  [  or,  one-third,  or,  two-thirds,  a# 
occasion  may  require,  ]  of  the  composition  in  money,  in 
lieu  of  the  statute  duty  which  they  are  bound  to  perform 
on  the  highways  [or,  turnpike  road,  or,  roads]  within 

the  said  parish  [or,  township  ]   of ,  according  to  the 

authority  and  directions  of  the  Act  passed  in  the  54ch 
year  of  the  reign  of  his  late  Majesty  King  Greorge  the 
Third,  intituled,  **  An  Act  to  amend  an  Act  of  the  13th 
year  of  his  present  Majesty,  to  explain,  amend,  and  re- 
duce into  one  Act,  the  Statutes  now  in  force  for  the 
amendment  and  preservation  of  the  public  highways 
within  England,  and  for  other  purposes.**    Given  under 

our  hands  and  seals,  this day  of ,  in  the  year 

of  our  Lord . 

J.  P.        (L.S.) 
ICP.       (L.A.) 


roRMS    RELATING    TO 


No,  XX.  Justice/    notice  to  xurteyor  to  shew 

why  a  poor  labourer  skoulti  not  be  discharged 
from  highway  rates  or  composition,  under  Stut»lB 
34  Geo.  3.  c.  74.  *.  5.— Vide  ante,  p.  H" 

^  '              }  To  Mr.  A.  B.,  surveyor  of  the  highways  with- 
to  wit.    y      in  th«  parish  of ,  in  the  said  county. 

Whereas  E.  F.  of ,  in  your  parish,  labourer,  halb 

Una  day  made  complaint  on  oath  to  us,  two  of  his  M^ 
jeaty's  jastices  of  the  peace  in  and  for  the  said  counn^ 
in  Petty  Sessions  assembled,  that  he  wholly  gains  bis  live^ 
hood  by  daily  labour,  and  that  by  reason  of  his  numeroa* 
family,  he  is  in  very  poor  and  indigent  ciroumstaaces,  aai 
utt«rly  unable  to  pay  or  contribute  towards  any  rates,  a» 
sessments,  or  compositions  for  or  in  respect  of  any  hi^^ 
ways  within  the  said  pariah,  and  hath  prayed  of  us  the  su4 
justices,  that  he  may  be  exempted  from  paying  the  esaoBi 
We,  the  sud  justices,  do  therefore  hereby  gire  you  notioi 

to  appear  before  us  at ,  in  the  said  county,  chi  Thum 

day,  the day  of ,  at  our  Petty  Sessions,  to  b| 

l^en  and  tliere  hdd,  to  shew  cause  why  the  said  E.  R 
should  not  by  'us  be  adjudged  to  be  exempted  from  tl 
payment  of  such  rates,  assessaients,  or  compositions  a 
<iurdiiigly.     Given  utider  our  hands  and  seals,  &c 


No.    XXI.  Nolioe  far  compQsitio«a.~From  Sa^^,,^^— 
to  Stat.  13  Geo,  8.  c.  16.— Vide  ante,  p.  J48, 

Notice  is  hereby  given,  that  all  persons  who  are  ti 
clined  to  compound  for  their  statute  dnty  within  th 
[parish,    ^r.  ]    of— — -,   are    hereby  required    to   signb 

tfieir  intention  to  compound  for  the  same  to  ,  tfa 

surveyor  of  the  highways  for  the  said  \^pari»h,   ^c.  ]i 

the  house  of ,  of ,  on  the day  of  this  instadt 

November,  between  the  hours  of and ;  and  the^ 

are  hereby  required,  at  the  same  time,  or  within  the  spaoe 
of  one  month  after,  to  pay  their  composition-money  to  the 
flaid  surveyor;  And  also  that  all  per^ns  who  are  liable  &> 
pay  money  for  the  lands,  tenement:^,  woods,  tithes,  and 
hereditaments,  which  they  occupy,  or  in  lieu  of  their  duty 
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withiii  th^  Iparishj^.]  according  to  the  Act  made  in  the 
13th  year  of  his  ALijesty  King  George  the  Third,  "  For 
the  amendment  and  preserration  of  the  highways,"  are 
required  to  pay  the  same  to  the  said  surveyor  on  the  day, 

or  within  the  time  aforesaid.    Dated  this day  of , 

18—. 

A.  B.  Surveyor. 

• 

No.  XXII.  Licence  from  justices  of  peace  ai  a  SpeckU 
Sesnons,  to  get  materials  for  the  repair  of  the 
highways  in  another  parish  besides  thtU  wherein 
such  materials  are  to  be  employed. — From  Schedule 
to  Stat.  13  Geo.  3.  c.  IS.— Vide  ante,  p.  152. 

•Middlesex  5  -^^  *  Special  Sessions  held  at ,  for  the 

'\     \^hundred^Qi in  the  said  county,  by 

justices  or  the  peace  fpr  the  said  county^ 
acting  within  the  said  l^hundred"]  on  .the 
day  of J  18 — . 

it  appearing  to  us  upon  evidence  this  day  received,  that 
-sufficient  materiak  cannot  converiiently  be  had  within  the 
•waate  lands,  common  grounds,  rivers,  or  hrooks,  nor  in 
fthe  inclosed  lands  or  grounds  lying  ivithin  the  [pomA] 
of  A.  in  the  said  [hundred ,"]  for  the  repair  of  the  high- 
ways within  the  said  [^parish,  4rc.]  nor  in  the  wastelands, 
•common  grounds,  rivers,  or  brooks,  within  the  [parish,S;c^ 
:af  dB.  adjqining  to  the  said  [  parish^  of  A.     !We  do  here- 
.hy -give  our  Ucence  to  the  surveyor  for  the  said  \^pari$h^ 
of  A.,  'to  search  /for,  dig,  get,   and  carcy  sand,  grave), 
-chalk,    stone,  and  other  material,  within  (he  inclose^ 
Jftiids  or  grounds  of  CD.  within  the  said  \^,parish,  -^c.^ 
rfjf  D.  to  be  employed  in  the  repair  of  the  high way/swithip 
the  said  [parish  ]  of  A. ;  it  appearing  from. evidence  laijl 
before. us,  that  there  are  proper  materials  within  the  said 
lands  for  the  purposes  aforesaid,  lying  convenient  tp  the 
said  highways;  and  that. after  such  materials  shall  be  so 
taken,  there  will  be  sufficient  left  for  the  use  of  the  high- 
ways within  the  said  [parish]  of  B. ;  upon  the  said  sur- 
veyor making  satisfaction  and  recompence  for  the  same, 
in  the  manner  directed  by  the  Act  passed  in  the  13th  year 
of  the  reign  of  his  Majesty  King  George  the  Third,  "For 
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the  amendment  and  preservation  of  tbe  highways/'  subject 
to  such  restrictions  as  are  therein  contained.  Given  under 
our  hands  and  seals  the  day  and  year  above  written. 

A.B. 

CD. 


Middlesex. 


No.  XXIII.  Surveyor's  application  to  a  justice  oj 
peace,  for  bis  licence  to  take  stones  for  repairing 
the  hightcays  from  lands  being  private  property, 
on  affidacit  that  tite  same  are  necessary  for  repair 
of  the  highways,  and  that  the  occupier,  on  request, 
had  refused  permission. —  Vide  ante,  p.  \5% 

y     Be  it  remembered,  that  on  the  - 

(of ,  at ,  in  the  said  county,  A.fl 

surveyor  of  the  liighways  within  the  parish  of — 
the  said  county,  in  his  proper  person,  cometh  before  B 
J.  P.  esq.,  one  of  his  Majesty's  justices  of  the  peace  • 
and  for  the  said  county,  and  maketh  complaint  on  OM 
that  he  hath  applied  to  A.  O.  of ,  for  his  consent  | 

father  stones  from  the  lands  called ,  being  the  £ 
old  of  him  the  said  A.  O.,  and  now  in  his  actual  c 

pation  within  the  said  parish  of ,  and  county  of  B 

dlesex,  for  the  purpose  of  repairing  and  amending  t 
highways  with  the  said  parish  ;  and  further  upon  his  oi 
the  said  A.  S.  giveth  me  the  said  justice  to  understand 
and  be  inforraed,  that  the  said  stones  are  necessary  ma- 
terials for  the  repair  of  the  said  highways,  and  that 
proper  materials  cannot  otherwise  be  procured,  and  that 
the  said  A.  O.  hath  refused  to  permit  the  same  to  be 
gathered;  wherefore  the  said  A.  S.  prayeth  the  c 
ation  and  order  of  me,  the  said  justice,  in  the  { 
according  to  the  form  of  the  Statute  in  such  case  o 
and  provided. 

Exhibited  before  nic,  on  (he  oath 
of  the  said  A.  S.,  the  day  and 
year  first  above  written. 

J.  P. 
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• 

No.  XXIV.  Licence  from  a  justice  of  peace  for  a 
surveyor  to  gather  stones  upon  inclosed  lands  for 
the  repair  of  the  highways. — From  Schedule  to 
Stat.  13  Geo.  8.  c.l%.—  yide  anUy  p.  152. 

mjr-j ji          \  To  the  surveyor  of  the  highways  for  the 
Middlesex.  J      ^p^rUh]   of- ,  in  the  [hundred]  of 

in  the  said  county. 

Whereas,  by  an  Act  passed  in  the  1 3th  year  of  the  reign 
-of  his  Majesty  King  George  the  Third,  "  For  the  amend- 
ment and  preservation  of  the  highways/*  the  surveyors 
are  authorized  to  gather  stones  lying  upon  any  lands  or 
•grounds  within  their  liberty,  for  the  use  and  benefit  of 
die  highways,  but  not  without  the  consent  of  the  occu- 
piers of  such  lands,  or  a  lidence  from  a  justice  of  peace 
for  that  purpose ;  and  whereas  it  appears  to  me,  E.  F.  one 
of  his  Alajesty's  justices  of  the  peace  for  the  said  county, 
and  acting  within  the  said  [  hundred^  ^e.  ]  upon  the  oath 
of  the  said  surveyor,  that  he  hath  applied  to  A.  B.  of 

for  his  consent  to  gather  stones  from  the  lands  called 

or  known  by  the  names  of and in  his  occupation, 

within  the  said  [parish,  ^c]  for  the  purposes  aforesaid, 
and  that  the  said  stones  are  necessanr  tor  the  repair  of  the 
said  highways,  and  that  the  said  A.  B.  hath  refused  to 
permit  the  same  to  be  gathered ;  and  the  said  A.  B.  having 
been  duly  summoned  to  appear  before  me,  to  show  cause 
why  such  permission  should  not  be  granted,  and  [havinff 
appeared  before  me  accordingly ;  or  having  sent  his  steward 
or  agent,  or,  C.  D.  on  his  behalf,  to  attend  me  upon  that 
occasion ;  or,  but  not  having  appeared,]  I  have  heard  what 
has  been  alleged,  and  taken  the  said  matter  into  consider- 
ation, and  am  of  opinion,  that  the  said  stones  are  ne« 
cessary,  and  ought  to  be  gathered  and  carried  away  for 
the  purposes  aforesaid :  Therefore,  I  do  hereby  give  my 
licence  to  the  said  surveyor,  to  take  and  carry  away  the 
same  accordingly.  Given  under  my  hand  and  seali 
the day  of ,  18—. 
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and  towards  the  amending,  repairing,  and  suppocting  the 

highways  within  the  said ,  and  that  you  the  said  A.O. 

have  refused  and  neglected  to  pay  the  same  within  ten 
days  afler  demand  thereof  made,  and  have  not  yet  paid 
the  same.  These  are  therefore  to  require  you  personally 
to  appear  before  me  (or  such  other  of  his  Majesty's  jus- 
tices of  the  peace  as  sliall  be  present)  at ,  in  the  8»id 

county,  on the day  of ,  at  the  hour  of 

in  the noon,  there  to  answer  to  the  said  complaiol 

and  information,  and  to  show  cause  why  the  said  aum 
shouhl  not  be  levied  on  your  goods  and  chattels  pursuant 
to  the  said  Statutes.     Herein  fail  not.     Given  under  my 

hand  and  seal,  this day  of ,  in  the  y-ear  of  our 

Lord  18—. 


No.  XXVIII.  Warrant  of  distress  for  non-payment  of 
money  charged  by  an  assessment  (a). — fVofflAfAJ- 
duletoStat.  \3  Geo.  3.  c.  78. —  Vide  ante,  p.  \^. 

M'd  llcjiCK  5  To  the  constable,  headborough,  or  ty  thing- 
'  '  \     man  of ,  in  the  said  county. 

Whereas,  by  an  assessment  made  upon  the  occupiers 
of  lands,  tenements,   woods,   tithes,    and  hereditament;, 

within  the  [/jarisA,  Src.'\  of in  the  said  county,  for 

the  purpose  of,  &c.  [o.v  stated  in  the  justices'  order]  pur- 
suant to  an  order  of  justices  for  that  purpose,  according 
to  the  directions  of  the  Act  passed  in  the  I3th  year  of  the 
reign  of  his  Majesty  King  George  the  Third,  "  For  the 
amendment  and  preservation  of  the  highways,"  A.  B.  was 

charged  with  the  sum  of as  his  share  and  proportion 

of  tlie  said  assessment,  in  respect  of  the  lands,  tenements, 
woods,  tithes,  and  hereditaments,  which  he  occupied  with- 
in the  said  [parish,  ^c.  ] :  And  whereas  it  appears  to  me 

upon  the  oath  of ,    that  the  said  sum  of^ — -^liaih 

been  duly  demanded  from  the  said  A.  B.,  and  that  he 
hath  refused  to  pay  the  same  for  the  space  of  ten  daj» 
after   such   demand  made ;    these   are   therefore,  i     ' ' 


<  a  )  For  the  conslable'a  rctnrn  thereor, 
when  Ihere  are  no  efffiCTi,  nntl  Ihe  LXII. 
Form    of  Coinroiimcni  for  wmi 
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Majesty's  name,  to  command  you  to  levy  the  said  sum 

of by  distress  of  the  goods  and  chattels  of  the  said 

A.  B« ;  and  if  the  same  shaJl  not  be  paid  within  the  spftce 
of  four  days  next  after  such  distress  by  you  taken,  together 
with  the  reasonable  charges  of  taking  and  keeping  the 
same,  that  you  do  then  sefl  the  said  goods  and  chattels  so 
by  jroii  distrained ;  and  out  of  the  money  arising  by  such 
sale,  that  you  do  pay  unto  C.  D.  the  surveyor  of  the 

highways  for  the  said  [parish,  ^c]  of ,  the  said  sum 

of ,  to  be  employea  for  the  purposes  aforesaid ;  and 

that  you  do  return  the  surplus  thereof  to  the  said  A.  B. 
(the  reasonable  charges  of  taking,  keeping,  and  selling^ 
the  said  distress  being  first  deducted ) ;  and  if  sufficient 
distress  cannot  be  found  of  the  goods  and  chattels  of  the 

said  A.  B.  whereon  to  levy  the  said  sum  of ,  that  then 

you  certify  the  same  to  me,  together  with  this  warrant. 
Given  under  my  hand  and  seal,  the day  of . 


No,  XXIX.  Order  of  the  justices,  at  their  Special 
Sessions, /or  the  repairs  of  certain  highways  which 
most  want  repair. — From  Schedule  to  Statute 
13  Geo.  3.  c.  18.— Vide  ante,  p.  169. 

Middles      y  At  a  Special  Sessions  held  at ,  in  the 

*  \     [hundred  ]  of in  the  said  county,  the 

day  of ,  by  justices  of  the  peace 

for  the  said  county,  acting  within  the  said 
[hundred.'\ 

To  the  surveyors  of  the  highways  for  the  [parish,  ^c] 
of in  the  said  [hundred. 1 

It  appearing  to  us,   that  the  highway  lyiuj?  between 
and ,   within  your  liberty,   is  very  founderous 


and  in  bad  repair,  and  being  of  great  public  use,  we  do 
hereby  order,  that  you  repair  or  cause  the  same  to  be 

repaired  before  the day  of next.    Given  under 

our  hands  and  seals,  this day  of . 
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-J 


No.  XXX.  Information  upon  oalh  by  the  t 

the  highways  of  a  parish  where  private  j 
are  liable  to  repair,  that  due  notice  had  been  gkn 
thevt  of  the  order  of  two  justices  made  oh  thfm 
Jar  such  repair  at  a  Special  Sessiona,  and  that 
such  repairs  notwithstanding  have  not  been  madr 
within  the  time  as  limited,  in  order  that  the  magis- 
trates or  one  of  them,  may  present  such  lugh- 
ways,  ^c. —  Vii^  ante,  p.  170. 

Countjr  of )      WTiereas  information  was  made  unto  J.  P. 

)  and  K.  P.  esquires,  two  of  his  Majesty's  jw- 

tices  of  the  peace  in  and  for  the  said  county,  by  S.  n^ 
one  of  the  surveyors  of  the  highways  of  the  parish  of — 

in  the  said  county,  at  a  Special  Sessions  held  at -i 

and  for  the  hundred  of in  the  said  county,  ond 

day  of last,  that  the  public  streets,  causeway%.i 

pavements,   and  highways  of ,   a  town  in  the  sailJ 

parish  of- — — ,  in  the  county  aforesaid,  were  very  ruinous 
broken,  and  in  great  decay,  and  that  the  several  occu- 

Eiers  of  houses  in  the  said  town  of were  used,  anJ 
ad  been  immemorially  acctistomed,  and  ought  to  repair 
the  same,  each  severally  before  his  own  premises.  AnJ 
whereas  in  pursuance  of  an  Act  passed  in  the  I3th  jtu 
of  King  George  the  Third,  intituled,  "  An  Act  to  ex- 
plain, amend,  and  reduce  into  one  Act  of  Parliament,  the 
Statutes  now  in  being  for  the  amendment  and  preservation 
of  the  public  highways,  within  that  part  of  Great  Britain 
called  England;  and  for  other  purposes,"  the  said  two 
justices  did  then  and  there  make  an  order  ( a )  under  their 

hands  and  seals,  bearing  date  the day  of ,  in  the 

year  of  our  Lord  18 — ,  directing  the  several  persons  here- 
inafter mentioned  (amongst  others)  to  repair  their  said 
streets,  causeways,  pavements,  and  highways  respectii 
so  out  of  repair  in  the  said  town  and  parish,  on  or  bel 

the day  of ,  in  the  year  of  our  Lord  18 — , 

said  S.  H.  and  T.  H.  the  other  surveyor  of  the  high' 

of  the  said    parish  of ,  respectively  make  oath 

they  the  said  surveyors  of  the  highways  of  the  said  pi 
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di4  give  due  notice  of  the  sisd  order  to  the  several  per- 
aom  therein  naiaed ;  that  some  of  the  said  persons  have 
observed  and  obeyed  the  same ;  but  that  on  an  examinar 
tion  and  inspection  this  momingy  they  find  the  streets^ 
causeways,  pavements,  and  highways,  of  the  folkming 

pensona,  in  the  said  town  of  ^ ,  and  parish  highways 

albnesaid,  still  unrepaired,  and  therefore  they  pray  that 
Iii6  said  streets,  causeways,  pavements,  and  highways,  so 
oat  of  repair,  together  with  the  persons  Uable  to  repair 
the  same,  may  be  severally  and  respectively  presented  by 
some  one  of  his  Majesty's  justices  of  the  peace  at  the 
next  General  Quarter  Sessions  of  the  peace  for  the  said 

county  of ,  pursuant  to  the  Statute  in  that  case  made 

and  provided. 

Persons  liable  to  repair, 

Lengdi.      Bremdtii. 
Ft.     In.      Ft.  In. 

W.B.  .        -        -        -        102    0— 9    0 

W.  1>.  esquire.     -        -        -         190    0—10    0 
James  B.     -        -        -        -         128    0—  5    0 
JohnB.  (bounded  on  the  north 
by  lands  ofW.  P.   esq.,  buti 
occupied  by  James  B.,  and  on)>  145    0 — 10    0 
the  south  by  those  of  the  Rev. 
J.W.,  occupied  by  W.J.) 
The  same  John  B.  (bounded,  &c.)  24    0 —  8    0 
&c.  &c. 
And  the  said  S.  H.  and  T.  H.  further  depose,  that  the 
several  parts  or  portions  of  the  streets  so  out  of  repair 
belonging  to  the  said  John  B.  to  repair,  being  detached 
from  each  other,  are  bounded  as  before  mentioned. 

S.H. 
T.H. 

Sworn  before  me,  this day 

of ,  18—. 

J.  P. 

No.  XXXI.   Warrant  ^  distress  for  not  scouring 
ditches y  Ifc. —  Pide  ante^  p.  172. 

To  the  constable  of  the  parish  of ,  in  the  county 

of . 

Forasmuch  as  A.  O.  of  the  parish  of—, 
in  the  said  county  of-*   ■,  is  eoovided  befste 


to  wit.   5  1 
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me  Sir  G.  C.  btvrt.,  one  of  his  Majesty's  justices  of  Ae 
peace  in  and  for  the  said  county;  for  that  he  the  said 
A.  O.  (being  the  occupier  of  lands  next  adjoining  to  ihc 
common  highway  in  the  said  parish  of— — ■.  and  liable  to 
cleanse,  open,  and  scour  the  ditch  and  drain  lying  between 
the  said  common  highway  and  the  lands  so  occupied  br 
him  the  said  A.  O.  as  aforesaid,  in  order  to  drain  and  keep 
dry  the  said  common  highway  next  unto  such  ditch  as 
often  as  occasion  should  be,  and  having  had  due  and  legal 
notice  from  the  surveyors  of  the  said  parish  to  open, 
cleanse,  and  scour  the  said  ditch  or  drain  so  adjoining  (o 
the  said  highway  as  aforesaid,}  hath  for  the  space  of  ten 
days  after  such  notice,  neglected,  refused,  and  made  de- 
fault in  opening,  cleansing,  and  scouring  the  said  ditcb 
or  drain  adjoining  to  the  said  highway  in  the  said  parish 

of ,  whereby  he  hath  forfeited  the  sum  of  ten  shillings: 

These  are  therefore  in  his  said  Majesty's  name,  to  com- 
mand you  to  levy  the  said  sum  of  ten  shillings  by  distress 
of  the  goods  of  him  the  said  A.  O. ;  and  if  within  the 
space  of  five  days  next  after  such  distress  by  you  taken, 
the  said  sum  of  ten  shillings,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  said  distress,  shall  out 
be  paid,  thut  then  you  do  sell  the  said  goods  so  by  you 
distrained,  and  out  of  the  money  arising  by  such  sale, 
that  you  do  pay  the  said  sum  of  ten  shillings  to  him  the 
said  surveyor,  to  be  employed  in  such  manner  as  the 
Statute  in  that  case  directs,  returning  to  him  the  said 
A.  O.  the  overplus  ( the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress  being  first  deducted) 

upon  demand.     Given  under  my  hand  and  seal,  this 

day  of . 

G.C.  (i-S.l 


No.  XXXII.   Order  of  a  justice  of  peace  to  make 
ilraiiis. — l-Tom  Sc/ietiule  to  Stat.  \A  Geo.  3. 
Vide  ante,  p.  ITS. 

Middlcex.  5  '^°f  "^-.P-  f  ~",'  """'yj  "f  •'>«  ■>«!>' 
/      lor  the  yparish,  i^c.\  oi . 

Whereas  complaint  hatli  been  made  to  meA.  B. 
one  of  his  Majesty's  justices  of  the  peace  for  the 
county,  that  the  ditch,  gutter,  or  water-course,  for  con- 


i 


HIGHWAYS  IN   GENERAL.  577 

"wwpng  the  water    from    the  highway  at ,   in  the 

Sparuh^  Sfc]  of in  the  said  county^  is  not  sufficient 
or  that  purpose,  and  that  the  cleansing  and  opening  the 
same  will  not  effectually  carry  off  the  said  water,  but  that 
the  said  highway  may  be  effectually  drained  and  the  water 
carried  off,  by  making  a  new  ditch  or  drain  through  the 

lands  or  grounds  of ,  lying  near  the  same,  for  the 

length  of yards,  and  the  breadth  of ^feet;  and 

the  said having  been  duly  summoned  to  appear  before 

me,  to  shew  cause,  if  he  had  any,  why  the  said  ditch  or 
dndn  should  not  be  made,  and  the  said not  appear- 
ing, [ar^  not  shewing  sufficient  cause  against  the  same,] 
and  it  appearing  to  me  that  such  ditch  or  drain  is  neces- 
sary, I  do  hereby  order  and  require  you  to  enter  into  and 

upon  the  said  lands  of  the  said ,  and  there  make,  or 

eause  to  be  made,  a  new  ditch  or  drain,  of  the  length  and 
breadth  aforesaid,  and  of  a  convenient  depth,  making  or 

tendering  sufficient  satisfaction  to  the  said for  the 

damages  to  be  done  thereby,  within  one  calendar  month 
after  the  same  shall  be  so  made;  such  damages  to  be 
settled  and  ascertained  in  manner  directed  by  the  Act 
fMused  in  the  13th  year  of  the  reign  of  his  Majesty  King 
George  the  Third,  **  For  the  amendment  and  preservation 
of  the  highways."  Given  under  my  hand,  this  — —  day 
of 


No.  XXXIII.  Notice  from  the  surveyor  to  remove 
nuisances  and  obstructions,  and  to  cut  hedges,  Sfc. 
From  Schedule  to  Stat.  13  Geo.  3.  e.  78.— Vide 
ante,  pp.  174.  400.  499. 

To  CD.  of . 

In  pursuance  of  the  directions  given  by  the  Act  passed 
in  die  13th  year  of  the  reign  of  his  Majesty  KingGeorge 
Ae  Third,  **  For  the  amendment  and  preservation  of  the 
highways,**  I,  A.  B.,  surveyor  of  the  highways  for  the 
[parish,  4rc.]of ,  do  hereby  give  you  notice  forth- 
with to  remove  the  [dung,  timber,  stone,  Sfc.  ^c]  placed 
by  you  in  a  certain  part  of  the  King's  highway,  lying 

between and in   the  [parish,  Sfc]  of ,  to 

the  obstruction  and  annoyance  of  the  said  highway :  [  Or, 
forthwith  to  cut,  prune,  and  plash  the  hedges,  and  cut 

o  o 


or  prune  the  trees,  and  to  open,  cleanse>  and  scour  the 
several  ditchea  and  water -courses  belonging  to  you,  in  or 

near  tlie  highway  lying  between  and ,  in  tlie 

[parU/i,  iVr.  ]  of ,  to  (he  intent  that   the  water  may 

be  drained  fironi  the  said  highway,  and  that  the  sun  and 
wind  may  not  be  excluded  from  sucti  highway  to  ^ 
prejudice  thereof.  ]     Dated  this day  of  .         

No.  XXXIV,  InformalioH  of  tsrveyor  of  i  ^ 
against  a  person  for  not  pruning  hcc^et, 
Viile  ante,  p.  17+. 

County  of  >      Be   it  remembered,  that  on  the  - 

(of ,  18 — ,   the  undersigned  sur\eyoi 

the  highways  of  the  parish  of ,  in  the  said  county, 

informeth  and  maketh  oath  before  me,  one  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county 

of ,  thatA.  O.  of ,  in  the  said  county,  yeoman, 

having  had  due  notice  to  cut,  prune,  and  plasb  his  hed^> 
cut,  prune,  or  lop  the  trees,  and  open,  cleanse,  and  scour 
his  ditches  and  water-courses,  within  or  adjoining  to  the 
public  highways  in  the  said  first  above-named  parish,  as 
well  as  to  remove  the  soil  or  earth  dug  out  thereof,  bath 
neglected  to  do  the  same  within  the  time  limited  by  law 
and  required  by  such  notice,  contrary  to  the  Statute  made 
in  the  13th  year  of  the  reign  of  his  Majesty  King  George 
the  Third,  "  For  the  amendment  and  preservation  of  the 
highways,"  which  hath  imposed  a  forfeiture  of  ten  i 
lings  for  the  said  offence. 


Taken  and  sworn  the  day  and 
year  above  written,  before 


I      s.„.| 


Surveyc 

of  I 
Higbw: 


No.  XXXV,  Summons  of  an  offender  for  not  f 
/ledges,  Sfc. —  VitleatUe,  p,  174. 

County  of  ?  To  all  constables,  tithingmen,  and  others  | 

)      Majesty's  officers  of  the  peace  whom  tl 

may  concern. 

Whereas  complaint  and  information  have   been  t 
upon  oath  before  me,  one  of  his  Majesty's  justicea  <rf  d 
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peace  in  and  for  the  said  county  of ,  by  the  surveydf 

of  the  highways  of  the  parish  of ^^  in  the  said  county, 

tfaat  A.  O.  of 9  in  the    county  aforesaid^  yeoman, 

hm^fism  had  due  notice  to  cut,  prune,  and  plash  his 
liedges,  cut,  prune,  or  lop  the  trees,  and  open,  cleanse, 
and  scour  his  ditches  and  water-courses,  within  or  ad- 
joining to  the  public  highways  in  the  said  first  above- 
lialBea  parish,  as  weD  as  to  remove  the  soil  or  earth  dug 
dot  thereof,  hath  neglected  to  do  the  same  witlnn  the 
tline  limited  by  law  and  required  by  such  notice,  contrary 
to  the  Statute  made  in  the  18th  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  "  For  the  amendment 
and  preservation  of  the  highways,"  which  hath  impoaed 
a  forfeiture  of  ten  shillings  for  the  said  offence.  These 
are  therefofe  to  require  you  in  his  Majesty's  name,  to 
summon  the  said  offender  to  appear  before  me,  and  such 
others   of  his  Majesty's  justices  of  the  peace  for    the 

said  county  of ,  as  shall  be  present  at  the ,  in 

■  ",iin  the  said  comity,  on ,  the— —day of • 

inalapt»  at  the  hour  of-—-  in  the  forenoon,  to  answer  to 
the  said  complaint  and  information.  Herein  fiul  not, 
as  also  to  nukke  due  return  hereof  at  your  periL  Given 
myband,  this  — day  of ,  18 — (a). 


No.  XXXVI.  Form  of  precept  to  the  high  constable 

for  appoiniing  a  Special  Sessions  for  smrveyors  to 

make  returns  as  to  the  state  of  the  highways  : — 

Of  persons  who  have  neglected  to  cut  and  prune 

their  hedges,  trees,  Sfc*  Sfc. — Fide  ante,  p.  174. 

County  of)  To  J.W. high  constable  of  the  hundred 

— —  )     of ,  in  the  said  county  of . 


We,  two  of  his  Majesty's  justices  of  the  peace  for  the 
~  county,  (one  whereof  is  of  the  quorum,)  do  hereby 
require  you,  immediately  upon  the  receipt  hereof,  to  issue 
yoaf  warrants  to  all  the  petty  constables  within  your  said 


(  «  )  See  Warrant  of  Distress  for  the  penalty,  ante,  No.  XXXI. 

o  O  2 
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hundred,  in  the  form  hereon  indorsed  (a 

our  hands  and  seals,  the day  of  - 

of  our  Lord  18 — . 


Giveo  under 
— ,  in  the  year 


(I' 
(>-, 


I 


No.  XXXVII.  Hi^h  Cotulable'f\Precept  for  a  Spt. 
cial  Seaaiom  Jor  surveyors  to  make  return  at  to 
the  ttate  of  the  highways,  of  persons  who  hatf 
neglected,  ^c— Vide  ante,  p.  174. 


County  of  " 
Hundred  of  | 


>  To  the  constable  of  the  parish  of 


^ 


By  virtue  of  a  precept  from  two  of  his  Majesty's  jas* 
tices  of  the  peace  for  the  county  of  — — — ,  acting  within 
the  said  hundred,  to  me  directed,  you  are  hereby  re- 
quired to  give  notice  to  the  surveyors  of  the  highways 
within  your  said  parish,  that  they  are  personally  to  appear 
before  the  said  justices,  at  a  Special  Sessions  to  be  neli 

for  the  said  hundred  of ,  for  executing  the  purpose* 

of  the  Acts  relating  to  the  highways,  on the 

day  of ■  next,  at  the  hour  of in  the  forenoon  of 

the  same  day,  at ,  in  the  said  county,  then  and  there 

to  make  returns  in  writing  of  the  state  of  all  the  roadi^ 
common  highways,  bridges,  causeways,  pavements,  hedges, 
ditches,  and  water-courses  appertaining  to,  and  of  all  nui- 
sances, and  encroachments  made  upon  the  several  high- 
ways within  their  respective  parishes,  and  of  which  they 
are  surveyors,  and  also  of  all  persons  who  have  neglected, 
or  shall  neglect  in  your  said  constable  wick  to  cut,  pmne, 
and  plash  their  hedges,  to  cut,  prune,  or  lop  the  trees 
growing  in  or  near  such  hedges  and  fences  as  adjoin  the 
highways,  and  to  open,  cleanse,  and  scour  the  ditches 
and  water-courses ;  and  also  at  the  same  time  to  he  ex- 
amined as  to  the  written  notices  by  them  given  for  these 
purposes,  as  well  as  to  what  they  may  have  done  in  th«r 
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ofBce,  in  giving  notice  in  the  church  of  the  time  and  place 
for  compounding  for  statute  labour  on  the  highways,  and 
otherwise  for  carrying  of  the  Highway  Acta  into  execu- 
tion. Vou  will  further  inform  the  said  surveyors  of  the 
highways,  that  they  may  then  have  an  order  of  two  ma- 
gistrates to  enable  tfaem  to  receive  a  composition  in  money 
instead  of  performance  of  statute  duty  in  kind.  You  will 
moreover  inform  all  those  justices  of  the  peace,  who  reside 
ID  your  parish,  of  the  time  and  place  appointed  for  the  said 
Sessions.    And  be  you  then  there  to  make  due  return 

hereof.     Given   under  my  hand,   at  ,    in  the   said 

county,  the day  of ,  18 — . 

J.  W.,  High  Constable. 


r 


to  wit. 
parish  of 


fo.  XXXVIII.  Order  for  occttpierM  of  land  to  malce 
hedges,  and  cut  down  trees,     fide  ante,  p.  174. 

At  a  Special  Sessions  held  at  ,  in  the  hun- 
dred of  ,  in  the  county  of ,  on  , 

the  day  of ,  in  the  year  of  our  Lord 

.  by  justices  of  the  peace  for  the  said  county, 

acting  within  the  said  hundred, 

i     Whereas  complaint  hath  been  made   unto 
us  by  A.  S.,  surveyor  of  the  highways  of  the 

,  that  A.  O.  of  the  said  parish  hath  had 

due  notice  from  him  to  cut,  prune,  and  plash  bis  hedges 
adjoining,  and  to  cut  down  or  to  prune  and  lop  the  trees 
growing  in  and  near  such  hedges,  in  such  manner  that 
the  highways  may  not  be  prejudiced  by  the  shade  thereof, 
and  that  the  sun  and  wind  might  not  be  excluded  there- 
from to  the  damage  thereof  (pursuant  to  the  Statute  made 
in  the  13th  year  of  the  reign  of  bis  Majesty  King  George 
the  Third),  but  that  he  hath  not  complied  with  such  no- 
tice, or  with  the  requisites  of  the  said  Act. 

And  whereas  the  said  A.  O,  having  been  duly  sum- 
moned to  answer  the  said  complaint,  hath  made  default 
in  his  appearance.  Now  we,  upon  daly  considering  the 
circumstances  of  the  case,  do  order  that  such  hedges  be 
cut,  plashed,  and  pruned,  so  as  not  to  exceed  the  height 

of  from  the  surface  of  the  field,  and  that  all  such 

trees  as  grow  in  and  near  such  hedges,  in  the  grounds 
occupied  by  the  said  A.  O.  near  the  said  highway,  be  cut 
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down,  or  be  pruned  and  lopt,  so  that  the  sun  and  vitul 
nay  not  be  excluded  from  such  highway;  and  we  do  fu^ 
ther  order,  that  in  case  the  said  A.  O.  shall  not  obey  thii 
order  within  ten  days  hrom  the  date  hereof,  that  then  A.&. 
the  said  surveyor,  do  cut,  prune,  and  plash  such  hedges, 
and  cut  down,  or  prune  and  lop  such  trees  in  manner  di- 
rected by  this  order,  and  proceed  against  the  said  A.  0. 
immediately  afterwards  for  recovery  of  the  penalties  a 
charges  he  will  thereby  incur.  Given  under  our  1 
and  seals,  the  day  and  year  first  above  written. 


Middlesex. 


No.  XXXIX.  Atlotcance  of  charges  and  expencesji 
by  surveyors,  which  are  to  be  repaid  by  the  ft 
seisors  of  the  lands,  %c.  and  order   of  the  juiliet  ' 
Jbr  that  purpose. — From  Sched.  to  Stat.  13  Geo.  3. 
c.  18.— tide  anle,  pp.  173.  500. 

S      Whereas  complaint  hath  been  made  unto 
U10,  A.  B.  esq.  one  of  his  Majesty's  justice} 

of  the  peace  of  the  said  county,  by  the  oath    of , 

surveyor  of  the  highways  for  the  parish  of in  the 

said  county,  that  C.  D.  of ,  having  had   due  notice 

to  cut  and  prune  his  hedges,  and  cleanse  and  scour  his 
ditches  and  water-courses  within  or  adjoining  to  the  pub- 
lic highway  between  and  in  the  said  paiuh 

of ,  hath  neglected  to  do  the  same  within  the  time 

required  by  such  notice  i  and  that  the  said  hath 

caused  the  same  respectively  to  be  cut,  pruned,  cleansed, 
and  scoured,  pursuant  to  the  directions  of  the  Act  pas«ed 
in  the  13th  year  of  the  reign  of  his  Majesty  King  Georg« 
the  Third,  "  For  the  amendment  and  preservation  of  the 

highways,"  and  halh  expended  therein  the  sum  of , 

as  appears  by  an  accoiuit  now  produced  to  me,  which  I 
think  a  reasonable  charge,  and  do  therefore  allow  the 
same;  and  hereby  order  the  said  C.  li.  to  pay  the  saii 

sum  of to  the  siiid within  six  days  from  the 

time  of  his  being  served  with  this  order.  Given  undei 
iny  hand  and  seal,  this day  of -. 
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Ko.  XL,  A  precept  for  erecting  guide^osts,  ^c. — 
From  Sched.  to  Stat.  13  Geo.  3.  c.  78.— Vide  ante, 
p.  176, 

WURAAU  ^^    5  At  a  Special  Sessions  held  at ,  for  the 

"'°^*^®®"-  i     [hundred]  of in  the  said  county, 

before  justices  of  the  peace  for  the  said 
county,  acting  within  toe  said  [hundred]^ 
on  the day  of . 

To  the  surveyor  of  the  [p€Hrish,  Ac]  of  ■         in  the 

said  ihundred.} 

You  are  hereby  required  forthwith  to  erect,  or  cause 
to  be  erected,  in  the  most  convenient  place  upon  the 
highway  lying  between and  ,  within  your  li- 
berty, where  the  roads  cross  or  branch  out,  a  guide-post 
with  proper  inscriptions,  painted  on  both  sides  thereof 

jn  large  legible  letters,  denoting  the  towns  of and 

. [or  other  places  as  the  justices  shall  think  nwst 

proper"].  ( Where  graduated  stones  or  posts  are  neces- 
sary to  prevent  accidents  from  deep  waters,  vary  it  as 
jtmderj  :  In  the  most  convenient  place  upon  the  hijzhway, 
at  the  approach  or  entrance  on  each  side  of  the  ford  or 

water  called ,  at ,  within  your  Uberty,  graduated 

|)08t8,  denoting  the  depth  of  water  in  the  deepest  part 
thereof  through  which  such  highway  passes ;  and  you  are 
allowed  to  charge  the  reasonable  expences  of  providing 
and  erecting  the  same,  in  your  accounts. 

A.B. 
CD. 

No.  XLI.  Notice  for  holding  a  vestry  or  other  public 
meeting.^^From  Sched.  to  Stat.  13  Geo.  3.  c.  78. 
Vide  ante,  p.  177. 

Notice  is  hereby  given,  that  a  vestry  or  public  meeting 

will  be  held  at ,  on  the day  of next,  at  the 

hour  of in  the noon,  in  order  to  consult  about 

the  times  when  it  will  be  most  convenient  for  the  inhabit- 
ants of  this  (parish,  Sfc.)  to  be  excused  from  being  called 
forth  to  perform  their  statute  duty,  according  to  the  in- 
dulgence given  them  by  an  Act  passed  in  the  1 3th  year 
of  the  reign  of  his  Majesty  King  George  the  Third, 
'*  For  the  amendment  and  preservation  of  the  highways." 

Dated  the day  of  —  • 

A.  B.  [constable]  [headborough,  &c.] 
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No.  XL  II.  Order  of  two  justices  for  widening  [or, 
diverting  and  luming'\  a  highway. — FromSched. 
to  Slat.  13  Geo.  3.  c.  7S.—  Vide  ante,  /j.379. 


Middlesex. 


I       We,   ,  two  of  his  Majestj'i 

■  f  justices  of  the  peace  for  the  said  county, 
acting  within  the  hundred,  &c,  of  — -,  within  the 
said  county,  having  upon  view  found  that  a  certain  part 

of  the  liigliway  between  and  ,  in   the  parish 

&c.  of  in  the  said  hundred,  for  the  length  of 

yards,  or  thereabouts,  and  particularly  described  in  the 
plan  hereunto  annexed  is,  (or  the  greatest  part  thereof 
nanow  [aw*/  cannot  be  conteiuenlly  enlarged  and  made 
commodiotu  for  travellers,  without  diverting  and  turn- 
ing the  Slime;  and  hamng  cietred  a  course  propone 
/or  the  said  new  highway,   thrQugh{a)'\   the  lands  and  J 

grounds  of    and   ,    of   the    length    of   "m 

yards,  or  thereabouts,  andof  the  breadth  of  fec^J 

or  thereabouts,  particularly  described  in  the  plan  her 
unto  annexed,  which  we  think  will  be  much  more  co 
niociious  to  the  public,  we  do  hereby  order.  That  I 
said  highway  be  [dieerted  and  turned  {b)]  through  t 
lands  aforesaid  ;    and  that  the  surveyor  of  the  highw 

for  the    (parish,    &c.)  of  where  the  said  old  ' ' 

way  lies,  do  forthwith  proceed  to  treat  and  make  a_ 

tneiit  with  the  said and for  the  reconipence  I 

be  made  for  the  said  ground,  and  for  the  making  aiM 
ditches  and  fences  as  shall  be  necessary,  in  such  maDot 
with  such  approbation,  and  by  pursuing  such  measi  ~ 
and  directions  in  all  respects  as  are  warranted  and  ] 
scribed  by  the  Statute  made  in  the  13th  year  of  the  r 
of  his  Majesty  King  George  the  Third,  "  For  the  amei 
mcnt  and  preservation  of  the  highways;"  and  alsobyad™ 
Act  passed  in  the  5uth  year  of  the  reign  of  his  said  Ma- 
jesty, intituled,  "  An  Act  to  amend  the  said  Act,  in  so 
far  as  the  same  relates  to  notice  of  appeal  against  tunuo|L 
or  diverting  a  public  highway,  and  to  extend  the  provisu 
of  the  same  Act  to  the  stopping  up  of  unnecessary  roai^ 
And  in  case  such  agreement  shall  be  made  as  afores 
we  do  order  an  equal  assessment,   not  exceeding  the  1 
of  six]ii:nce  in  the  pound,   tu  be  made,  levied,  and  i 


(a)   Wdrn    it    h    only    to    be  "  d^ned,  by  adding  therpto  ft 

-nideotd,  leuve  oal  Ilie  worila  in  (  A  ;    Or,   ■'  wideued   uid  ■ 

ilalics,  tiiid  innerl— "  Biil  may  Le  "  lurged." 
'■  cuii*enienlly  enJatird  aud  wi- 
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kcted  upon  all  and  erery  the  occapiere  of  lands,  tene> 
■Miits,  woods,  tithes,  and  hereditaments,  in  the  said  (pa- 
rish, &C.)  of ,  and  that  the  money  arising  thereupon 

be  paid  and  applied  in  making  such  recompence  and  sa- 
tisnction  as  aforesaid  pursuant  to  the  direction  of  the  said 
Acti  A.  B. 

CD. 


No.  XLIII.  Certificate  from  the  said  Justices  to  the 
Court  of  Quarter  Sessions  (a).— From  Schedule k> 
Stat.  18  Geo.  8.  c.  IS.— Vide  ante,  p.  380. 

To  the  justices  of  the  peace,  at  their  General  Quarter 

Sessions,  to  be  held  at in  the  said  county,  the 

day  of . 

We,  the  within-named  A.  B.  and  C.  D.,  do  hereby 
certify  to  the  said  Court  of  Quarter  Sessions,  that  we 
made  and  signed  the  within  order;  and  that  with  our 
approbation,  and  by  our  direction,  the  said  surveyor  hath 

treated  with  the  said  and for  the  said  lands 

required  for  the  purposes  aforesaid,  but  was  not  able  to 
make  any  agreement  for  that  piurpose  with  them,  or  either 

of  them ;  and  that  he  tendered  to  the  said the  sum 

of ,  and  to  the  said the  sum  of ,  as  a  re- 
compence for  the  said  ground,  and  for  the  making  the 
said  ditches  and  fences,  which  they,  and  each  of  thenit 
refused  to  receive.  A.  B. 

CD. 


No.  XLIV.  Order  for  stopping  up  the  old  highway ^ 
and  selling  the  land  and  soil  thereof  {b). — From 
Schedule  to  Stat.  13  Geo.S.  c.  78.— Vide  ante, 
p.  388. 

We,  whose  names  are  subscribed,  being  the  justices 
of  the  peace  who  have  viewed  the  several  highwajrs 
described  in  the  plans  hereunto  annexed,  and  made  or- 
der for  diverting  the  old  highway;  and  being  satisfied 
that  the  new  highway  therein  described  is  properly  made. 


(a)  This  is  to  be  written  upon  than  one  to  be  stopped  np,  there 

the  above  order,  when  no  agree-  should  be  a  separate  order   for 

ment  can  be  made.  each.    See  6  B.  &  C.  645,  note. 

(  6  )  If  there  are  more  highways 
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and  fit  for  the  reception  of  travellert(4i),  do  hereby  mdcr 
€be  said  old  highway^  being  of  the  length  of  — —  yuiiB, 
and  of  the  breadth  of feet,  upon  a  mediom,  as  ap- 
pears by  the  said  plan,  to  be  stopped  up,  and  the  land  and 
soil  thereof  to  be  sold  by  the  said  surveyor  to  «-«-^, 
whose  land  adjoins  thereto,  if  he  shall  be  willing  to  par* 
chase  the  same,  for  the  full  value  thereof,  if  not,  to  some 
other  person  or  persons  for  the  full  value  thereof;  [re- 
serving nevertheless  to a  free  passage  for  persons, 

horses,  cattle,  and  carriages,  througn  the  land  and  adl 
of  the  said  old  highway,  to  and  firom  the  land,  &c  be- 
longing to  him,   called  ,   according  to  his  ancient 

usage  thereof  (6).] 


No.  XLV.  Certificate  to  be  written  under  the  order 
above  mentioned. — From  Sched.  to  Stat.  13  Geo,  3. 
c.  78.'-' Vide  ante,  p.  388, 

We,  the  above-named  justices,  do  certify.  That  the  oM 
highway,  hereinbefore  mentioned  and  described,  was  sold 

by  the  said  surveyor  to  with  our  approbation,  for 

the  sum  of  ,  which  sum  we  do  order  the  said 

to  pay  to  the  said  surveyor,  to  be  applied  in  purchasing 
the  land,  and  making  the  said  new  highway;  and  if  any 
surplus  remains,  we  do  order  that  the  same  shall  be  ap- 
plied for  the  use  of  the  highways  within  the  said  (par 
rish,  &c.)  of . 


No.  XLVI.  Receipt  for  the  purchase^money  to  be  in- 
dorsed upon,  or  written  under  t/ie  certificate  above 
mentioned. — From  Scked.  to  Stat.  13  Geo.  3.  c.  78. 
Vide  ante,  p.  388. 

Received  the day  of from  the  said the 

sum  of ,  being  the  full  consideration-money  for  the 

purchase  of  the  said  old  highway  hereinbefore  described, 
pursuant  to  the  said  orders  and  certificate. 


( a  )  This  i8  a  sufficient  certifi-  {b)  This  reservation  to  be  in- 

cate  of  the  state  of  the  new  high-  serted  ivhere  necessary,  and  Taried 

way.    De  Ponthieu  v.  Pennyfea-  according  to  the  circcmutaiiciBa  of 

tlwr,  5  Taunt.  6S4.  the  case. 


No.XLinL 


I,  A.  R  of ,  ■  the  cnnlT  of 


of  llie  lands  described  m  the  phn  bemuHo  aMBrxcd» 
diwuigh  wUdi  pnt  of  a  etrtun  higfawmj  king:  bgtii»«« 
and ,  m  ■!■  mAt  d  to  be  dheited  and  binMd» 


in  eonsidention  of  the  tot  of to  be  paid  to 

fiir  the  said  land,  and  the  so3  thereof;    [or,   in  cuft« 
sideration  of  the  said  old  higfavaj  being  sold,  exchanged* 

and  to  be  rested  in  me,  and  also  of  the  sum  of to 

be  raid  to  me,  as  tie  case  /may  be,  ]  do  hereby  cooaenl 
to  tne  maUng  and  continuing  sudi  new  highway  through 
my  said  lands.  Given  under  mj  hand  and  seal*  thb 
day  oi 


No.  XLVin.  Order  of  two  Jmstices^  far  dherthg  mnI 
iurmng  a  public  highway,  bridleway,  or  Jhn^iwmy 
( as  the  case  shall  be )  ihromgh  the  lamis  of  miy 
person  who  cottseuis  thereto. — FVom  ScheJmh  to 
Stat.  13  Geo.  S.  c.  78.— Fide  ante,  p.  884v 

Middlesex,  f  J^^l  7"  ^^  ~rji^'^'^'^i^i!'^  *ft 
x^xiiAui^»».  ^  jj3jgg^y»g  justices  of  the  peace  for  the  aaid 

county 9  at  a  Special  Sessions  held  at  ^— »  in  tl)e  hun« 

dred  of ,  in  the  said  county,  on  the  —  day  of—, 

18 — ,  haying  upon  view  found  that  a  certain  jmrt  of  a 
highway,   &c.  within  the  [parish,  ^c]  of  — ,  In  the 

said  hundred,  lying  between and ,  ft>r  the  li^ntfth 

of yards,  or  thereabouts,  and  particulnrly  (Ittnorlhiiil 

in  the  plan  hereunto  annexed,  may  be  divorU*(l  luul  turned 
so  as  to  make  the  same  nearer  [or,  moro  comnMulluUH j 
to  the  public ;  and  having  viewed  u  coumo  uroiuiNt^d  ftir 
the  new  highway,  in  lieu  thereof,  through  inn  mndM  Mild 

grounds  of ,  of  the  length  of   —  -  yanlni  uv  tht>rO" 

abouts,  and  of  the  breadth  of foct,  cir  tht^ri^iibouUi 

particularly  described  in  the  plan  h(*nnuito  nriiiMXudi  nnii 
naving  received  evidence  of  the  conM^iit  of  iiw  mmIiI  — 
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to  the  said  new  highway  being  made  through  his  I 
hereinbefore  described,  by  writing   under  his  hand  t 
seal,  we  do  hereby  order  that  the  said   highway  be  i 
verted  and  turned  through   the   lands  aforesaid ;  and  « 
do  order  an  equal  asHcssiuent,  &c.  [in  the  aatne  form  d 
before  menlioned.  No.  XUI.] 


No.  XLIX.  Form  of  notice  of  the  order  for  din 
*"!?•  ^'^'  "  Mi^hcay. — Front  Seheduie  to  iStat 
55  Geo.  3.  c.  GS.~yide  ante,  p.  385. 

Notice  is  hereby  given,  that  on  the day  of  - 

last,  an  order  was  signed  by  A.  B.  and  C.  D.  two  of  li 
Majesty's  justices  of  the  peace   in  and  for   the   counli 

of ,  for  \if  the  order  be  for  turning,  diverting  e 

stopping  up,  Ac.    here  so  itaie  it,  and  describe  the  n 
ordered  to  be  turned,  diverted,    and  stopped  up;  \f  U 
order  be  for  slopping  up  a  tueless  road,  here  so  state  k 
and  describe  the  road  ordered  to  be  stopped  «>,■]  aiiu_ 
that  the  said  order  will  be  lodged  with  the  clerk  of  the 
peace  for  the  said  county,  at  the  Genera!  Quarter  Sefi- 

aions  of  the  peace  to  be  holilen  at in  and  for  the 

said  county,  on  the day  of next,  and  also  tl 

the  said  order  will  at  the  said  Quarter  Sessions  be  O 
tinned  and  enrolled,  unless  upon  an  appeal  against  I 
same  to  be  then  made,  it  be  otherwise  determined. 


No.  L.  Indictments  relating  to  highwayi. 
See  ante,  pp.  -UiS.  507. 

l4(.  Indictment  for  not  repairing  a  common  ancient 
highway. 

County  of  ^     The  jurors  for  our  Lord   the  King,   upi 

J  their  oath  present,  that  from  the  time  where 

the  memory  of  man  is  not  to  the  contrary,  there  was  and 
yet  is  a  common  and  ancient  king's  highway,  leading  from 

the  town  of ,  in   the  county  of ,  towards  and 

unto  the  market-town   of ,  in  the  county   of , 

used  for  all  the  liege  subjects  of  our  said  Lord  the  King, 
and  of  his  predecessors,  with  their  horses,  coaches,  carts, 
and  carriages,  to  go,  return,  \Misb,    ride,   and  labour  at 
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llieir  win  and  pleasure^  and  tfamt  a  obtain  part  of  Ik^ 
same  king's  Gommoo  highway,  ntoate,  king,  and  beipg 

in  the  pariah  of ,  in  the  county  of aforesaadt 

liegnining  at  the  jAace  called ,  and  ao  continaed  to* 

wards  the  market-town  of aforesaid,  for  the  length 

of fiset,  and  being  of  the  breadth  ci feet,  on 

the  day  of ,  in  the  year  of  the  rd|gii 

of ,  and  continoaDy  afterwards,  until  the  day  of  ute 

taking  of  this  inquisition,  was  and  yet  is  in  great  decay^ 
for  me  want  of  due  reparation  and  amendment  of  the 
same ;  so  that  the  subjects  of  our  said  Lord  the  King, 
passing  and  travelling  through  the  same,  with  their  horses, 
coaches,  carts,  and  carriages,  could  not,  during  the  time 
aforesaid,  nor  yet  can,  go,  return,  pass,  ride,  and  labour^ 
without  great  danger;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  Lord  th^ 
King,  passii^  through  that  way,  and  against  the  peace 
of  our  said  Lord  the  King,  hb  crown  and  dignity ;  and 

that  the  inhabitants  of  the  said  parish  of ,  in  the 

said  county  of ,  the  common  nighway  aforesaid,  (so 

as  aforesaid  being  in  decay )  ought  to  repair  and  amend, 
when  and  so  often  as  it  shall  be  necessary. 

[Or,  that  A.  O.  of aforesaid,  gentleman,  ought, 

by  reason  of  the  tenure  of  his  lands   and  tenements, 

situate,  lying,  and  being  at aforesaid,  in  the  county 

aforesaid,  to  repair  and  amend  the  said  highway,  when 
and  so  often  as  it  shall  be  necessary.] 

2d.  Indictment  for  not  repairing  an  ancient  horse 

and  footway. 

County  of  7  The  jurors  for  our  Lord  the  King,  upon 
■  5  their  oath  present,  that  from  the  time  whereof 

the  memory  of  man  is  not  to  the  contrary,  there  was  and 
yet  is,  a  certain  common  and  ancient  highway,  leading 

from ,  in  the  county  of ,  to ,  in  the  county 

of ,  for  all  the  liege  subjects  of  our  said  Lord  the 

King  and  his  predecessors,  on  horseback  and  on  foot,  to 
o,  return,  pass,  ride,  labour,  and  drive  their  cattle  at 
eir  will,  and  that  a  certain  part  of  the  same  common 
highway,  situate,  lying,  and  being  within  the  parish  of 

— — ,  in  the  county  of aforesaid,    beginning  at  a 

place  called ,  and  so  continued  towards  the  said 


s; 


t'-tMjr^ 
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of ,  in  the  county  of afofcaaiJ,  of  tiio  Itt^dl 

of feet,  and  of  the  breadth  of  • feet,  on  tfie  — 

day  of ,  in  the year  of  the  reign  of  — -,  wad 

eontinnally  afterwards,  antQ  the  day  of  taking  dria  in* 

qoiaition,  at  the  parish  of aforesaid,  in  toe  comty 

lobresaid,  was  and  yet  is  very  nrinons,  miry,  ^ep,  broken, 
and  in  such  decay,  for  want  of  due  reparation  and  anend* 
ment  of  the  same,  that  the  Bege  subjects  of  our  said  Loid 
the  King,  by  and  through  the  same  way,  with  their  botsei 
ttid  catde,  could  not,  during  the  time  aforesod,  nor  yet 
can,  go,  return,  pass,  ride,  and  labour,  as  they  ought 
and  were  wont  to  do,  without  great  danger  of  themselTes 
and  of  their  goods,  to  the  great  damage  and  common 
ntusance  of  all  the  liege  subjects  of  our  said  Lord  the 
King,  through  the  same  highway  going,  returning,  pass- 
ing, riding,  and  labouring,  and  against  the  peace  of  oor 
said  Lord  the  King ;  and  that  the  inhabitants  of  the  same 

parish  of ,  in  the  county  aforesaid,  the  same  common 

nighway  so  as  aforesaid  being  in  decay,  ought  to  repair 
and  amend,  when  and  so  often  as  it  shall  be  necessary. 


Sd.  Indictment  /or  encroaeUng  upon  a  highwag,  by 

building  thereupon. 


7     The  jurors  for  our  Lord  the  King,  upon 

to  wit.   3  their  oath  present,  that  A.  O.  late  of  , 

carpenter,  the  day  of ,  in  the year  of  the 

reign  of ,  with  force  and  arms,  at ,  in  and  upon 

a  common  highway,  in  a  certain  place,  commonly  called 

,  there,   leading  from  to  ,  by  a  certain 

building  there,  containing  in  length  feet,  and  in 

breadth  feet,  by  hmi  the  nid  A.  O.  erected  and 

bnSt,  hath  unlawfully  and  unjustl?  encroached,  and  doth 
yet  encroach,  and  the  building  an>resaid,  so  as  is  afore- 
said erected  and  built  by  him  the  said  A.  O.  from  tfie 

aforesaid day  of ,  in  the  year  aforesaid,  unto 

the  day  of  exhibiting  this  information,  at aforesaid, 

in  the  county  aforesaid,  with  force  and  arms,  unlawfully 
and  unjustly  hath  continued,  and  doth  continue,  by  rea- 
son whereof  the  common  highway  aforesaid  hath  beeooK 
and  is  greatly  straitened,  so  that  the  liege  subjects  of  our 
said  Lord  the  King,  upon  and  through  the  same  eowmoB; 
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l^ghway  aforesaid,  widi  their  horses,  carts,  and  carriagett 
eannot  go,  pass,  ride,  and  labour  as  they  ought  and  were 
wont  to  do,  to  the  great  and  common  nuisance  of  all  the 
hege  subjects  of  our  said  Lord  the  King,  in  and  through 
the  said  common  highway  going,  passing,  riding,  and 
labourmg,  and  against  the  peace  of  the  said  Lord  the 
King(a). 

m»  IruUeimeni  far  inclosing  the  highway. 

}  The  jurors  for  our  said  Lord  the  King,  upon 
their  oath  present,  that  whereas  from  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  the 
fiege  subjects  of  our  said  Lord  the  King  had  and  lawfully 

used  a  certain  common  highway  at  ,  in  the  said 

county,  in  a  certain  place  there,  called  — — ,  leading 

from  the  town  of aforesaid  to  the  town  of ^  for 

themselves  and  their  goods,  without  any  stoppage  or 
hindrance  by  any  ditches,  hedges,  or  other  obstacles 
whatsoever ;  nevertheless,  one  A«  O*  of  — >  aforesaid, 

in  the  county  of aforesaid^  yeoman,  on  the day 

of ,  in  die jezx  of  die  rdgn  of ,  with  force 

and  arms,  at amesaid,  in  the  eoitiily  of'——   afore* 

said,  in  die  place  aforesaid^  eaOed^ ,  upon  the  com* 

mon  hidiw^  aforesaid^  a  eertato  ditdi  Mnd  ipmcluiet 
hedge  £d  nuke,  and  the  said  dildi  and  qm€k»et  bedtt 
so  as  aforesaid  ittde,  docfa  yet  eontiotte  and  k«ep;  Up  me 
great  stoppaw  and  btndfance  <^  die  fo^  mhiecU  of 
our  said  Lm  dae  Kk^  j^§iimg  m  and  d^^^ng^  dba  mid 
eammtm  Id^way^  md  tg»mmi  Ae  psaice  </  mur  mid  Lord 
the  King. 

SUL  Imdii'hmrwt /4ir  l0fUMr  timber  w  <^!Aer  ^fAtirwetif^m 

im  tmmji^immy^ 


i     The  votufm^  Urn  vur  Ij^fd  iktc  %im%,  .^..^ 


—  far  iir  t^^Kmr  *   t****^       >^>ifc  >>«*k#«^  ^. 
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days  and  times,  aa  well  before  as  afterwards,  with  ton  _ 

and  arms,  at ,  in  the  said  county,  in  and  upon  tliQ 

King's  common   highway  there,  leading  from   i 

the  town  of ,  divers  great  pieces  of  timber  put 

placed,  and  caused  to  be  put  and  placed,  and  the  sam^ 
great  pieces  of  timber  so  as  aforesaid  put  and  placed  frui 

the  aforesaid  day  of ,  in  the year  afor»> 

said,  until  the  day  of  exhibiting  this  information,  in 
upon  the  King's  common  highway  aforesaid,  to  be, 
and  remain,  hath  permitted,  and  doth  still  permit,  to  tbft 
grievous  and  common  nuisance  of  all  the  lieges  and  sul 
lects  of  the  said  Lord  the  King,  Upon   and    through 
King's  coounon  highway  aforesaid,  going,  passing,  rii' 
and  travelling,  and   against  the  peace  of  our  said  Loi 
the  King,  his  crown  and  dignity. 

[Or,  great  quantity  of  dung  and  other  filtli,  it 

reason  whereof  divers  hurtful  and  unwholesome  smell 
from  the  said  dung  and  other  filth  did  then  and  therSi 
arise,  and  thereby  the  air  there  became,  was,  and  i|^ 
corrupted  and  infected,  &c.] 

[Or,  cart  loads  of  rubbish ,  by  reason  where- 
of the  said  highway  for  the  whole  time  aforesaid 
straitened  and  obstructed,  so  that  the  liege  subjects  of 
our  said  Lord  the  King  could  not  so  freely  pass  and  re* 
pass  about  their  lawful  business,  through  the  said 
tnon  highway  there,  as  they  ought  and  have  been  i 
tomed,  &C.J 


Gth.  Indictment  for  stopping  up  a  water-courte, 
whereby  the  highway  is  overflowed. 

\     The  jurors  for  our  Lord  the  King, 

to  wit.     t  their  oath  present,  that  A.  O.  late  of  the  p»" 

rish  of ,  in  the  county  aforesaid,  yeoman,  on  the ■ 

day  of ,  in  the year  of  the  reign  of ,  with 

force  and  arms,  at  the  parish  aforesaid,  in  the  countj 
aforesaid,  a  certain  ancient  water-course  adjoining  to  the 
King's  common  highway,  within  the  said  parish,  leadii^ 

from  the  town  of ,  in  the  county  aforesaid,  towards 

and  unto  ,  with  gravel  and  other  materials,  un- 
lawfully and  injuriously  did  obstruct  and  stop  up;  and 
the  said  water-course  so  as  aforesaid  obstructed  and 
stopped  up  from  the  said day  of ,  in  the  year 
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nfioesaid,  unt3  the  day  of  the  taking  of  this  inquisldoD, 
aft  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
folly  and  injuriously  hath  continued  and  still  doth  con- 
tinue; by  reason  whereof  the  rain  and  waters  that  were 
wont  and  ought  to  flow  and  pass  through  the  said  water- 
coone  on  the  same  day  and  year,  and  divers  other  days 
and  times  afterwards,  between  that  day  and  the  day  of 
the  taking  of  this  inquisition,  did  overflow  and  remain 
in  die  king's  common  highway  aforesaid,  and  thereby 
the  same  was  and  yet  is  greatly  hurt  and  spoiled,  so  that 
the-  Bege  subjects  of  our  said  Lord  the  King,  through 
the  same  way,  with  their  horses,  coaches,  carts,  and  car- 
riages, then  and  on  the  said  other  days  and  times  could 
not  nor  yet  can  go,  return,  pass,  ride,  and  labour,  as 
they  ought  and  were  wont  to  do ;  to  the  great  damage 
and  common  nuisance  of  all  Ae  liege  subjects  of  our 
said  Lord  the  King,  through  the  same  highway  going, 
returning,  passing,  riding,  and  labouring,  and  against 
the  peace  of  our  said  Lord  the  King. 


No.  LI.  Certificate  by  two  justices^  that  an  indicted 
road  is  in  good  repair. —  Vide  ante^  p.  iSO. 

— — —  )      We,  two  of  his  Majesty's  justices  of  the 

.    to  wit.    )  peace  of  the  county  of ,  acting  in  and 

for  the  said  county,  do  hereby  certify,  that  we  have  this 
day  viewed  and  surveyed  a  certain  part  of  a  common  and 
ancient  king's  highway,  leading  [here  describe  the  road,"] 

indicted  at  the  last Assizes  or,  [at  the  last  General 

Quarter  Sessions  of  the  Peace,]  for  the  said  county,  and 
that  the  said  part  of  the  said  highway  so  indicted  as  afore- 
said, is  now  in  good  and  sufficient  repair,  and  likely  so 

to  continue.     Given  under  our  hands  and  seals,  this 

day  of . 


J.P.         {L.S.) 
K.P.        {L.S.) 


p  p 
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No.  Lir.  Warrant  to  apprehend  the  driver  of^  a  wag- 
gon, cart,  ^c.  for  mubehaciour. — Vide  atiic, 
p.  496. 

^      /     To  all  constat)Ie9,  and  other  his  Majesty'! 

to  wit      S         officers  of  the  peace  for  the  said  county. 

These  are,  in  his  Majesty 'a  name,  to  command  yoo  and 
every  of  you  upon  sight  hereof,  to  take  and  bring  befoic 
me,  or  some  other  of  his  Majesty's  justices  of  the  peace 
for  the  said  county,  the  body  of  A.  D.,  the  driver  of  s 

certain belonging  to ,  of in  the  said  county, 

,  to  answer  to  all  such  matters  and  things  as  on  iui 

Majesty's  behalf  are  on  oath  objected  against  him  by , 

for  riding  upon  a  certain  carriage  called  a in  a  public 

highway  in  the  said  county,  be  the  said  A.  D.  not  banog 
some  other  person  on  foot  or  on  horseback  to  guide  the 
same,  and  which  said  carriage  was  not  then  conducted  1^   i 
some  person  holding  the  reins  of  the  horses  drawing  V 
same.     Hereof  fail  not  at  your  peril.      Given  under  nf  I 

hand  and  seal,  this  —  day  of ,  and  in  the  year  dtfl 

our  Lord . 

No.    Lril.     Order  for  payment   of   a  forfeilure  j 
riding  oh  a  waggon,  S[c. —  }  iiie  ante,  p.  496. 

County  of  (      Whereas  A.  O.  of ,  in  the  said  c 

■  i  laboiu-er,  is  duly  convicted  before  me,  J.  I 

esquire,  one  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  upon  the  oath  of  A.  W.a  credible 
witness    [or  as  the  case  may  be,^  for  that  he  the  said 

A.  O.,   on  the  day  of instant,  in  the  king'* 

lughway,  lying  between  N.  and  O.  within  the  parish  of 

P.  in  the  said  county  of ,  did  ride  upon  the  cart, 

[or  as  the  cage  may  be,'\  of  his  master  L.  M.  of . 

in  the  county  of -,  not  having  some  other  person  on 

foot,  or  on  horseback  to  guide  the  same,  nor  holding  any 
reins  in  his  hand  to  guide  the  horses  drawing  the  same, 
whereby  he  the  said  A.  O.  hath  forfeited  the  sum  of  tr~ 
shillings.  I  do,  therefore,  hereby  order  the  said  A.  ^ 
to  pay  to  S.  H.  surveyor  of  the  highways  of  the  ] 

of aforesaid,  the  said  sum  of  ten  shillings  to  be  jj 

him  dii^posed   of  as   the  law  directs.     Given  luider  i_ 

hand  and  seal,  the day  of  ■,    in  the  year  of  fl 

Lord . 


HtOKWATS   IN    eKNERAL. 


t.  No.  lilV.  Surveyor's  Return  of  the  state  of  the  high- 
wayt  (a). —  Vide  ante,  p.  498. 

'■   ■  -       }      We,  A.  B.  and  C,  D.  surveyors  of  the  higb- 

to  wit.  J  waya  for  the  parish  of ,  do  hereby  certify, 

that  we  have,  in  pursuance  of  a  warrant  to  us  directed, 
taken  a  view  of  all  the  roads,  highways,  &c.  within  our 
6ai<l  parish,  and  that  the  same  are  in  good  repair,  that 
bis  Majesty's  subjects  may  pass  and  repass  without  dan- 
ger; and  that  there  are  no  nuisances  or  encroachments 
thereon. 

Sworn  the day  of ,  A.  B. 

before  us,  C.  D. 

K  JJo.  LV.  Presentment  by  a  justice  ofpeace{b). — From 
W  Schedule  to  Statute  13  Geo.  3.  c.  7S.— Vide  ante, 

p.  500. 

Middlesex  J      ^^  ^^^  General  Quarter  Sessions  of  the 
'  (  peace  of  our  Lord  the  King,  held  for  the  smd 

coimty  at ,  in  the  said  county,  on the day 

of         ■,  in  the  year  of  the  reign  of ,  before 

,  esquires,  and  others,  their  companions,  justices  of 

our  said  Lord  the  King,  assigned  to  keep  the  peace  in 
the  said  county,  and  also  to  hear  and  determine  divera 
felonies,  trespasses,  and  other  misdemeanors  in  the  s^d 
county  committed ;  A.  B.  esquire,  one  of  the  justices  of 
our  said  Lord  the  King,  assigned  for  the  purposes  afore- 
said, by  virtue  of  an  Act  made  in  the  1 3th  year  of  the 
reign  of  his  Majesty  King  George  the  Third,  "  For  the 
amendment  and  preservation  of  the  highways,"  upon  his 
own  view,  [or,  upon  information  upon  oath,  to  him  given 
by  C.  D.,  surveyor  of  the  highways  for  the  parish,  &c. 

of  ,   in  the  said  county]  (c),  doth  present,  that  from 

the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary,  there    was,   and   yet   is,    a   certain   common   and 

ancient  king's  highway,  leading  from  the  town  of  , 

in  the   said  county,  &.c.  towards  and  unto  ,  within 

the  same  county,  used  for  all  the  king's  subjects,  with 


{a)  Sor  the  prrfept  for  tlie 
Seuions,  at  wliicb  thin  mnrn  it 
to  be  made,  antp,  No.  XXXVII. 

(  i  )  Thi*  form  of  preseotuicnt  i> 
confinrd  lo  ciiei  of  non-repilr. 
Wber*  thr  afflaiiei  i*  >  nii'iMncp, 


it  muK  be  alleged  to  be  done 
"  against  the  form  of  (lie  Statu («." 
HexB.  Winter,  13  EiM,  tM 

(c)  Tbi>  to  be  inserted  wlirre 
it  ia  upon  the  inforiualiiiD  of  IIm 
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their  horses,  coaches,  carts,  and  carriages,  to  go,  retnm, 
and  pass  at  their  will;  and  that  a  certain  part  or  the  same 

king's  common  highway,  commonly  called   ,  situate, 

lying,  and  being  in  the  parish,  &c.  of -,  in  the  same 

county,  containing  in  length yards,  and  in  breadth 

feet,  on  the day  of  — — ,  in  the year  of 

the  reign  of ,  and  continually  afterwards  until  the 

present  day,  was  and  yet  is  very  ruinous,  deep,  broken, 
and  in  great  decay,  for  want  of  due  reparation  and 
amendment,  so  that  the  subjects  of  the  King,  through 
the  same  way,  with  their  horses,  coaches,  carts,  and  cor- 
riages,  could  not,  during  the  time  aforesaid,  nor  yet  can 
go,  return,  or  pass,  as  they  ought  and  were  wont  to  do. 
to  the  great  damage  and  common  nuisance  of  all  the  king's 
subjects  through  the  same  highway  going,  returning,  or 
passing,  and  against  the  peace  of  our  said  Lord  ^e 
King;  and  that  the  inhabitants  of  the  parish,  &c.  of — 
aforesaid,  in  the  county  aforesaid,  the  said  common  high- 
way (so  in  decay)  ought  to  repair  and  amend,  when  and 
so  ufleii  as  it  shall  be  necessary.  In  testimony  whereof 
the  said  A.  B.  to  these  presents  hath  set  bis  hand  i 
seal,  this day  of ,  in  the  year  aforesaid. 


No.  LVI.  Summons  for  any  person  or  persons  to 
tend  a  justice  or  justices. — From  Schedule  to  Stat. 
13  Geo.  3.  c.  IS.— Vide  ante,  p.  510. 

MlddleseK.— To  A.  B.  &c.  of . 

Whereas  complaint  and  information  hath  been  made 
upon  oath  before  me  C.  D.  one  of  his  Majesty's  justices 

of  the  peace  for  the  swd  county,  &c.  by  E.  F,  of , 

that,  &c.  [Aer«  state  the  nature  and  circumstances  of  the 
case,  as  far  as  it  shall  be  necessary  to  show  the  offence 
and  to  bring  it  tcithin  the  authority  of  the  justice,  and  in 
doing  that,  follow  the  words  of  the  Act  as  near  as  may 
ie.]  These  are  therefore  to  require  you  personally  to 
appear  before  me,  [or,  the  justices  to  be  assembled  at 

their  Special  Sessions  to  be  holden  ]  at ,  in  the  said 

county,  &.C.  on  the day  of  next,  at  the  hour 

uf in  the noon,  to  answer  to  the  said  complaint 

and  information,  made  by  the  said  E.  F.  who  is  likewise 
directed  to  be  then  and  there  present,  to  make  good  the 
same.  Herein  fail  not.  Given  under  my  hand  and  seal, 
this day  of . 


HIGHWAYS   IN   OKMKRAL.  587 


No.  LVU.  InfamuUum.—Fram  Scied.  to  SUU.  IS  G.S. 

c.  78.— Vide  mUe,  p.  510. 

Middlesex  ^     Be  it  remembered,  that  on  the day 

•  J  of ,  A.  B.  of ,  in  the  said  county, 

informeth  and  maketh  oath  before  me  ,  one  of  his 

Majesty's  justices  of  the  peace  for  the  said  county,  that 

of ,  in  the  said  county,  [here  describe  ike  qf- 

yence^  and  if  it  is  for  default  in  peffommg  statute  duty, 
state  the  duty  required,  and  the  notice  given  for  that 
purpose,  and  the  neglect  according  to  the  fact,  and  as 
near  the  words  of  the  Act  as  may  be,"]  contrary  to  the 
Statute  made  in  the  13th  year  of  his  Majesty  King  Georce 
the  Third,  ''  For  the  amendment  and  preservation  of  tne 

highways,"  which  hath  imposed  a  forfeiture  of for 

the  said  offence. 

A.B. 

Taken  and  sworn,  the day 

of  — ,  before  me. 


No.  LVIII.  Form  of  Conviction. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  78.— Fide  ante,  p.  510. 

M'  1d1  $      ^^  ^^  remembered,  that  on  the day  of 

I ,  in  the  year  of  our  Lord ,  at  — ^, 

in  the  county  aforesaid,  A.  B.  came  before  me,  C.  D»  e9» 
quire,  one  of  his  Majesty's  justices  of  the  peace  for  the 

said  county,  and  informed  me  that  E.  F.  of ,  on  the 

day  of now  last  past,  at  ,   in  the  said 

county,  did  [here  set  forth  the  fact,  in  tfie  manner  db- 
scribed  by  the  Statute'\  whereupon  the  said  E.  F.  after 
being  duly  summoned  to  answer  the  said  charge,  appeared 

before  me  ,  on  the  d^y  of ,  at  ,  in 

the  said  county,  and  having  heard  the  charge  contained 
in  the  said  information,  declared,  that  he  was  not  guilty 
of  the  said  offence;  but  the  same  being  fully  proved  upon 
the  oath  of  G.  H.  a  credible  witness,  it  manifestly  ajipean 
to  me,  the  said  justice,  that  he  the  3^  E.  {*•  is  guilty  of 
the  offence  charged  upon  him  in  the  said  nformatiop;  It 
is  therefore  considered  and  adjudged  by  ipe,  the  said  jus- 
tice, that  the  said  E.  F.  be  convicted,  and  I  do  hereby 
convict  him  of  the  offence  aforesaid;  and  I  do  hereby  de- 
clare and  ladjudge,  that  he  the  said  £.  F.  hath  forfeited 
the  sum  of  — ^,  of  lawful  n^oiiey  pf  Great  Britain,  for 
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tbeir  horses,  coaches,  carts,  and  carriages,  to  go,  retu 
and  pass  at  llieir  will;  and  that  a  certain  part  of  the  sa 

king's  common  highway,  commonly  called  ,  situate, 

lying,  and  being  in  the  parish,  &c.  of ,  in  the  same 

county,  containing  in  length yards,  and  in  breadth 

feet,  on  the day  of  — — ,  in  the year  of 

the  reign  of ,  and  continually  afterwards  until  the 

present  day,  was  and  yet  is  very  niinous,  deep,  broken, 
and  in  great  decay,  for  want  of  due  reparation  and 
amendment,  so  that  the  subjects  of  the  King,  throt^b 
the  same  way,  with  their  horses,  coaches,  carts,  and  car- 
riages, could  not,  during  the  time  aforesaid,  nor  yet  can 
go,  return,  or  pass,  as  they  ought  and  were  wont  to  do. 
lo  the  great  damage  and  common  nuisance  of  all  the  king's 
subjects  through  the  same  highway  going,  returning,  or 
passing,  and  against  the  peace  of  our  said  Lord  the 
King ;  and  that  the  inhabitants  of  the  parish,  &c.  of  — 
aforesaid,  in  the  county  aforesaid,  the  said  common  high- 
way (so  in  decay)  ought  to  repair  and  amend,  when  and 
so  often  aa  it  shall  be  necessary.  In  testimony  whereof, 
the  said  A.  B.  to  these  presents  hath  set  his  band  i 
seal,  this day  of ,  ia  the  year  aforeaud. 


No,  LVI.  Summons  for  an^  person  or  person*  I 
tend  a  Justice  or  justices. — From  Scliedule  to  & 
13  Geo.  3.  c.  18.~Vide  ante,  p.  510. 

Middlesex.— To  A.  B.  &c.  of . 

\Vhereas  complaint  and  information  hath   been  i 
upon  oath  before  me  C.  D.  one  of  his  Majesty's  justii 
of  the  peace  for  the  swd  county,  &c.  by  E.  F.  of  — 
that,  &c.  \^here  stale  the  nature  and  circumstances  of  ii 
case,  as  far  as  it  shall  be  necessary  lo  show  the  offed 
and  to  bring  it  within  the  authority  of  the  justice,  andm 
doing  thai,  follow  the  words  of  the  Act  as  near  as  i)N|| 
ie.]     These  are  therefore  to  require  you  personallyB 
appear  before  me,  [or,  the  justices  to  be  assembled  I 

their  Special  Sessions  to  be  holden]  at ,  in  the  si 

county,  &c.  on  the day  of next,  at  the  hour 

of in  the noon,  to  answer  to  the  said  complaint 

and  information,  made  by  the  said  E.  F.  who  is  hkew' 
directed  to  lie  then  and  there  present,  to  make  good  t 
same.    Herein  fail  not.     Given  under  my  hand  and  i 
this day  of . 


HIGHWAYS  IN   OJBNBBAL.  597 


No.  LVU.  Information.— From  Sched.  toStai.  ISG.S. 

c.  78. — Vide  ante,  p.  510. 

Middlesex.  ^     Be  it  remembered,  that  on  the day 

I  of ,  A.  B.  of ,  in  the  said  county, 

informeth  and  maketh  oath  before  me  ,  one  of  his 

Majesty's  justices  of  the  peace  for  the  said  county,  that 

of ,  in  the  said  county,  [here  describe  the  of" 

fence,  and  if  it  is  for  default  in  perfomung  statute  duty, 
state  the  duty  required,  and  the  notice  given  for  that 
purpose,  and  the  neglect  according  to  the  fact,  and  as 
near  the  words  of  the  Act  as  may  be,"]  contrary  to  the 
Statute  made  in  the  13th  year  of  his  Majesty  King  Georse 
the  Third,  '^  For  the  amendment  and  preservation  of  tne 

highways,**  which  hath  imposed  a  forfeiture  of for 

the  said  offence. 

A.B. 

Taken  and  sworn,  the day 

of ,  before  me. 


No.  LVIII.  Form  of  Conviction. — From  Schedule  to 
Stat.  13  Geo.  3.  c.  IS.— Vide  ante,  p.  510. 

M'  Idl  \      ^^  ^*  remembered,  that  on  the day  of 

( >  ^  ^^^  year  of  our  Lord ,  at  — ^, 

in  the  county  aforesaid,  A.  B.  came  before  me,  C.  D»  es* 
quire,  one  of  his  Majesty's  justices  of  the  peace  for  the 

said  county,  and  informed  me  that  E.  F.  of ,  on  the 

day  of now  last  past,  at  ,   in  tte  said 

county,  did  [here  set  forth  the  fact,  in  the  memner  de* 
scribed  by  the  Statute'\  whereupon  the  said  £J  F.  after 
being  duly  summoned  to  answer  the  said  charge,  appeared 

before  me  ,  on  the  d^y  of ,  at  ,  in 

the  said  county,  and  having  heard  the  charge  contained 
in  the  said  information,  declared,  that  he  was  not  guilty 
of  the  said  offence ;  but  the  same  being  fully  proved  upon 
the  oath  of  6.  H.  a  credible  witness,  it  manifestly  ajipean 
to  me,  the  said  justice,  that  he  the  said  £.  }?•  is  guilty  of 
the  offence  charged  upon  him  in  the  said  nformatiop;  It 
b  therefore  considered  and  adjudged  by  ipe,  the  said  jus- 
tice, that  the  said  E.  F.  be  convicted,  and  I  do  hereby 
convict  him  of  the  offence  aforesaid;  and  I  do  hereby  de- 
clare and  adjudge,  that  he  the  said  £.  F.  hath  forfeited 
the  sum  of  — ^,  of  lawful  n)oney  of  Ghreat  Britain,  for 
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their  horses,  coaches,  carts,  and  carriages,  to  go,  retam, 
and  pass  at  their  wilt;  and  that  a  certain  part  of  the  same 

kings  common  highway,  commonly  called  ,  situate, 

lying,  and  being  in  the  parish,  &c.  of ,  in  the  same 

county,  containing  in  length yards,  and  in  breadth 

feet,  on  the day  of ,  in  the year  of 

the  reign  of ,  and  continually  afterwards  until  the 

present  day,  was  and  yet  is  very  ruinous,  deep,  broken, 
and   in  great    decay,    for  want  of  due   reparation  and 
amendment,   so  that  the  subjects  of  the  King,  through 
the  same  way,  with  their  horses,  coaches,  carts,  and  car- 
riages, could  not,  during  the  time  aforesaid,  nor  yet  can 
go,  retiHTi,  or  pass,  as  they  ought  and  were  wont  to  do. 
to  the  great  damage  and  common  nuisance  of  all  the  king'* 
subjects  through  the  same  highway  going,  returning,  qn 
passing,    and  against  tlie  peace  of   our  said  Lord  Afl 
King;  and  that  the  inhabitants  of  the  parish,  &c.  of—   ^ 
aforesaid,  in  the  county  aforesaid,  the  said  common  high- 
way (so  in  decay)  ought  to  repair  and  amend,  when  and 
so  often  as  it  shall  be  necessary.     In  testimony  whereof, 
the  said  A.  B.  to  these  presents  hath  set  his  hand  t 
seal,  this day  of ,  in  the  year  aforeaud. 


No.  LVI.  Summons  Jor  any  person  or  persons  to  i 
tend  a  justice  or  justices. — From  Schedule  to  S" 
13  Geo.  3.  c.  78.— Vide  ante,  p.  510. 

Middlesex,— To  A.  B.  &c.  of . 

Whereas  complaint  and  information  hath  been  i 
upon  oath  before  me  C.  D.  one  of  his  Majesty's  jus 
of  the  peace  for  the  said  county,  &c.  by  E.  F.  of  - 
that,  &c.  \^here  state  the  nature  and  circumstances  of  ^ 
case,  as  far  as  it  shall  be  necessary  to  show  the  offen 
and  to  bring  it  uithin  the  authority  of  the  justice,  and^ 
doing  that,  follow  tlte  words  of  the  Act  as  neat 
be-l  These  are  tliereforc  to  require  you  personally! 
appear  before  me,  [or,  the  justices  to  be  assembled  I 

their  Special  Sessions  to  be  holden  ]  at ,  in  the  s 

county,  &c.  on  the  — —  day  of next,  at  the  hour 

of in  the  - — —  noon,  to  answer  to  the  said  complaint 

and  information,  made  by  the  said  £.  F.  who  is  likewj 
directed  to  be  than  and  there  present,  to  make  good  1 
same.    Herein  fail  not.     Given  under  my  hand  and  t 
this day  of . 


HIGHWAYS  IN   OJBNBRAL.  597 


No.  LVII.  In/armaiioH.—From  Scked.  toStai.  ISG.S. 

c.  78.— Fide  ante,  p.  510. 

Middlesex  ^     Be  it  remembered,  that  on  the day 

'  \  of ,  A.  B.  of ,  in  the  said  county, 

informeth  and  maketh  oath  before  me  ,  one  of  his 

Majesty's  justices  of  the  peace  for  the  said  county,  that 
of ,  in  the  said  county,  [here  describe  the  of- 
fence, and  if  it  is  far  default  in  performing  statute  duty, 
state  the  duty  required,  and  the  notice  given  for  that 
purpose,  and  the  neglect  according  to  the  fact,  and  as 
near  the  words  of  the  Act  as  may  be,]  contrary  to  the 
Statute  made  in  the  13th  year  of  his  Majesty  King  George 
the  Third,  "  For  the  amendment  and  preservation  of  the 

highways,"  which  hath  imposed  a  forfeiture  of for 

the  said  offence. 

A.B. 

Taken  and  sworn,  the day 

of ,  before  me. 


No.  LVIII.  Form  of  Conviction. — From  Schedule  to 
Stat.  13  Geo.  S.  c.  18.— Vide  ante,  p.  510. 

Middlesex.  \      ^  I*  remembered,  that  on  the day  of 

I >  *»  t"6  year  of  our  Lord ,  at  — — , 

in  the  county  aforesaid,  A.  B.  came  before  me,  C.  D»  es* 
quire,  one  of  his  Majesty's  justices  of  the  peace  ler  the 

said  county,  and  informed  me  that  E.  F.  of ,  on  the 

day  of now  last  past,  at  ,   in  the  said 

county,  did  [here  set  forth  the  fact,  in  the  nnmner  de^ 
scribed  by  the  Statute]  whereupon  the  said  £.  F.  after 
being  duly  summoned  to  answer  the  said  charge,  appeared 

before  me  ,  on  the  d^y  of  - — ,  at  ,  in 

the  said  county,  and  having  heard  the  charge  contained 
in  the  said  information,  declared,  that  he  was  not  guilty 
of  the  said  offence ;  but  the  same  being  fidly  proved  upon 
the  oath  of  6.  H.  a  credible  witness,  it  manifestly  ajipeara 
to  me,  the  said  justice,  that  he  the  said  £.  V.  is  guilty  of 
the  offence  charged  upon  him  in  the  said  nformatiop;  It 
is  therefore  considered  and  adjudged  by  Qie,  the  said  jus- 
tice, that  the  said  E.  F.  be  convicted,  and  I  do  hereby 
convict  him  of  the  offence  aforesaid;  and  I  do  hereby  de- 
clare and  adjudge,  that  he  the  said  E.  F.  hath  forfeited 
the  sum  of  — ^,  of  lawful  n)oney  of  Great  Britain,  for 
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their  horses,  coaches,  carts,  and  carriages,  to  go,  return* 
and  pass  at  their  will;  and  that  a  certain  part  of  the  same 

king  s  comnion  highway,  commonly  called  ,  situate,   ' 

lying,  and  being  in  the  pariah,  &c.  of ,  in  the  same 

county,  containing  in  length yards,  and  in  breadth 

feet,  on  the day  of ,  in  the year  of 

the  reign  of ,  and  continually  afterwards  until  the 

present  day,  was  and  yet  is  very  ruinous,  deep,  broken, 
and  in  great  decay,  for  want  of  due  reparation  and 
amendment,  so  that  the  subjects  of  the  King,  through 
the  same  way,  with  their  horses,  coaches,  carts,  and  ca^ 
riages,  could  not,  during  the  time  aforeaaid,  nor  yet  can 
go,  return,  or  pass,  as  they  ought  and  were  wont  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  king's 
subjects  through  the  same  highway  going,  returning,  ot  . 
passing,  and  against  the  peace  of  our  said  Lord  Ihe 
King ;  and  that  the  inhabitants  of  the  parish,  &c.  of  — 
aforesaid,  in  the  county  aforesaid,  the  said  common  high- 
way (so  in  decay)  ought  to  repair  and  amend,  when  and 
so  often  as  it  shall  be  necessary.  In  testimony  whereof, 
the  said  A.  B.  to  these  presents  hath  set  his  band  and 
seal,  this day  of ,  in  the  year  aforesud. 


No.  LVI.  Summons  for  any  person  or  persons  lo  at: 
tend  a  Justice  or  jus/tees. — From  Schedule  to  Stat^    , 
13  Geo.  3.  c.  78.~ride  ante,  p.  510. 

Middlesex.— To  A.  B.  &c.  of . 

Whereas  complaint  and  information  hath  been  made  I 
upon  oath  before  me  C.  D.  one  of  hia  Majesty's  justice 
of  the  peace  for  the  said  county,  &c.  by  E.  F.  of  — 
that,  &c.  [/lere  slate  the  nature  and  circumstances  of  I 
case,  ax  far  as  it  shall  be  necessary  to  show  the  t^en 
and  to  bring  it  within  the  authority  of  the  justice,  and  My 
doing  that,  follow  the  words  of  the  Act  as  near  as  e 
ie.]  These  are  therefore  to  require  you  personally  b 
appear  before  me,  [or,  the  justices  to  be  assembled  al 

their  Special  Sessions  to  be  holden]  at ,  in  the  sui  " 

county,  &,c.  on  the day  of  — —  next,  at  the  hour 

of in  the noon,  to  answer  to  the  said  complaint 

and  information,  made  by  the  said  E.  F.  who  is  likewise 
directed  to  be  then  and  there  present,  to  make  good  tbwJ 
same.    Herein  tail  not.     Given  under  my  hand  and  sea^T 
this day  of . 
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No.  LVII.  laformation.^From  Sched.  to  Stat.  13  G.3. 
c.  I&.—  Vide  ante,  p.  510. 

;  Middlesex.  S    ,^'  "  "f.™"*"''.  <!■«  M  *e  day 

(  ol  ,  A.  B,  ot  ,  m  the  said  county, 

informeth  and  tnaketh  oath  before  me  ,  one  of  his 

Wajesty'a  justices  of  the  peace  for  the  said  county,  tlial 
of ,  in  the  said  county,  [here  describe  l/te  of- 
fence, and  if  it  U  for  default  i»  perfornilng  statute  duty, 
Mtate  the  duty  required,  and  the  notice  giren  for  that 
jpttrpose,  and  the  neglect  according  to  the  fact,  ami  at 
near  the  words  of  the  Act  as  may  he,]  contrary  to  the 
Statute  made  in  the  13th  year  of  his  Majesty  King  Georce 
tlie  Third,  "  For  the  amendment  and  preservation  of  the 

highways,"  which  hath  imposed  a  forfeiture  of for 

the  said  offence. 

A.B. 

Taken  and  sworn,  the day 

of ,  before  me, 


No.  LVIII.   Form  of  Conviction. — From  Schedmle  to 
Stat.  13  Geo.  3.  c.  7S.—  Hde  aate,  p.  510. 

■■I- 1 11  (Be  it  remembered,  that  on  die day  of 

Middlesex.  I  -    .,  r         t     j  .     '' 

1 ,  in  the  year  oi  our  Lord ,  at , 

ill  the  county  aforesaid,  A.  B.  came  before  me,  C.  D.  es- 
quire, one  of  his  Majesty's  justices  of  the  peace  for  tlie 

said  county,  and  informed  ine  that  E.  F.  of ,  on  the 

day  of now  last  past,  at  ,    in  the  said 

county,  did  [here  set  forth  the  fact,  in  the  manner  de- 
scribed by  the  Statute^  whereupon  the  said  E.  F.  after 
being  duly  summoned  to  answer  the  said  charge,  appeared 

before  me  ,  on  the  — — -  day  of ,  at  ,  in 

the  said  county,  and  having  heard  the  charge  contained 
in  the  said  information,  declared,  that  he  was  not  guilty 
of  the  said  offence;  but  the  same  being  fully  proved  upon 
the  oath  of  G.  H.  a  credible  witness,  it  manifestly  appears 
to  me,  the  said  justice,  that  he  the  said  E.  F.  is  guilty  of 
the  offence  charged  upon  him  in  the  said  nformation;  It 
is  therefore  considered  and  adjudged  by  me,  the  said  jus- 
tice, that  the  said  E.  F.  be  convicted,  and  I  do  hereby 
Convict  him  of  the  offence  aforesaid ;  and  I  do  hereby  de- 
clare and  adjudge,  that  he  the  said  E.  F.  hath  forfeited 
the  sum  of ,  of  lawful  njoney  of  Great  Britain,  for 
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the  offence  aforesaid,  to  be  distributed  as  the  law  direct^ 
accorcKng  to  the  form  of  the  Statute  in  that  case  i 
and  provided.     Given,  &c. 

Wfiere  the  parti/  refutes  to  appear  upon  the  stimmon$  i 
Afler  the  words,  "  being  duly  summoned  to  answer  to  H' 
said  charge,"  insert — did  not  appear  before  me  pursuu 
to  the  said  summons:  [or,  did  neglect  and  refuse  to  xaak 
any  defence  against  the  said  charge;]  but  the  same  beti| 
fufly  proved,  &c,  as  before. 

When  the  party  accused  confesses  the  charge.- — Afitt 
the  words,  "  contained  in  the  said  information,"  insert- 
aclmowledged  and  voluntarily  confessed  the  same  to  li 
true,  and  it  manifestly  appears  to  me  the  sud  justice,  & 
as  above. 


No.  LIX.  Order  for  payment  of  afotfeiture. 
Vide  ante,  p.  310. 

Middle..^.  {\t°;r°'  ~"'  ^  *'  °°""''  °'  " 

Whereas  you  the  said  A.  O.  are  duly  convicted  beibr 
me,  J.  P.  esquire,  one  of  his  Majesty's  justices  of  the 
peace,  for  the  said  county,  for  that  you  the  s^d  A.  O. 
[Acre  describe  the  qffence  as  set  forth  in  the  hiformatiom\ 

whereby  you  have  forfeited  the  sum  of :  1  do  tbern^ 

fore   hei-eby  order  you   the   said  A.  O.   forthwith 
within  such  time  as  the  Act  directs],  to  pay  to  A.S. 

veyor  of  the of ,  in  the  said  county,  the  ( 

sum  of ,  to  be  by  him  disposed  of  as  the  law  dir 

Given  under  my  hand  and  seal,  the  day  of  - 

18— . 


No.  LX.  Warrant  to  distrain  for  the  forfeiture  {a 
From  Schedule  to  Statute  13  Geo,  3-  c.  78.— FmI 
ante,  pp.  175.  510, 

Mi  Idlp    X    ^'^°  ^^^  (constable)  headborough,  ortythi 

Whereas  A.  B.  of ,  in  the  said  county,  yeom 

is  thia  day  convicted  before  me,  C.  D.  esquire,  one  o  ' 


(a)  Not  Id  be  iMiivd  t 


ifter  six  (i«y!  from  s 
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Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
upon  the  oath  of  G.  H.  a  credible  witness,  for  that  the 
said  A.  B.  hath  [here  set  forth  tite  offence,  describing  it 
particularly  in  the  words  of  the  Statute,  at  near  as  mat/ 
be]  contrary  to  the  Statute  in  that  case  made  and  pro- 
vided, by  reason  whereof  the  said  A.  B.  hath  forfeited 

the  sum  of ,  to  be  distributed  as  herein  is  mentioned, 

which  he  hath  refused  to  pay :  These  are  tlierefore  in  his 
Majesty's  name  to  command  you  to  levy  the  said  sum  of 

by  distress  of  the  goods  and  chattels  of  him  the  said 

A.  B. ;  and  if  within  the  space  of  four  days  next  after 

such  distress  by  you  taken,  the  said  sum  of ,  together 

with  the  reasouable  charges  of  taking  and  keeping  tlie 
same,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  you  distrained;  and  out  of  the 
money  arising  by  such  sale,  tiiat  you  do  pay  (a)  one  half 

of  the  said  sum  of to  E.  F,  of ,  who  informed 

me  of  the  said  offence,  and  the  other  half  of  the  said 

sum  of to  J.  K,  the  surveyor  of  the  highways  for 

the  [parish,  township,  or  place],  where  the  said  offence 
[neglect  or  default]  happened,  to  be  employed  towards 
the  repair  of  the  said  highways,  returning  the  overplus, 
upon  demand,  to  him  the  said  A.  B.  (the  reasonable 
charges  of  taking,  keeping,  and  selling  the  said  distress 
being  first  deducted  ) ;  and  if  sufficient  distress  cannot  be 
found  of  the  goods  and  chattels  of  the  said  A.  B.  whereon 

to  le\7  the  said  sum  of ,  that  then  you  certify  the 

same  to  me,  together  with  this  warrant.     Given  under  my 

hand  and  aea],  the day  of . 

CD. 


Ho.  LXI.  Return  of  the  Constable  to  be  made  apon 
the  warrant  of  distress  wfien  there  are  no  effects. 
From  Schedule  to  Statute  IS  Geo.  S.  c.  IB.— Vide 
ante,  pp.  168.  510. 

I,  A.  B.  constable  of  the  (parish,  S(C.)  of in  the 

county  of -,  do  hereby  certify  and  make  oath,  that 

by  virtue  of  this  warrant,  I  have  made  diligent  search  for 
the  goods  of  the  within-named ,  and  that  I  can  find  no 


• 


« )  This  10  bt  varied  aecutdinit  lo  ihc  AlI  in  each  [latticuUr  c: 
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sufficient  goods  whereon  to  levy  tbe  within  s 
as  witness  my  hand,  the day  of  — ■ — . 


Sworn  before  mc, 
and  year,  &c. 


the  day 
CD. 


No.  LXII.  Commitment  for  want  of  Distreu. — fhm 
Schedule  to  Statute  13  Geo.  3.  e.  78. — lute  anie, 
pp.  168.  510. 

Middlesex    5^°    ^^^   (constable)   of ,  in    the  sail 

(     county,  and  to  the  keeper  of  the  common 

gaol  (or,  the  bouse  of  correction]  at » 

in  the  said  county. 

Whereas  A.  B.  of ,  in  the  said   county,  yeomat^ 

was,  on  the day  of convicted  before  me,  C.  D. 

esquire,  one  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  upon  the  oath  of  E.  F.  a  credible 
witness,  for  that  he  the  said  A.  B.  [  liere  set  forth  the 
qffeucc]  contrary  to  the  Statute  made  in  tbe  13th  year  of 
the  reiga  of  his  Majesty  King  George  tbe  Third,  "  For 
the  amendment  and  preservation  of  the  highways,"  by 
reason  whereof  the  said  A.  B.  hath  forfeited  the  sum  of 

■ :  And  whereas  on  the day  of ,  in  the  year 

aforesaid,  f  did  issue  my  warrant  to  the  [coHslable]  of 

,  to  levy  the  said  sum  of by  distress  and  sale 

of  the  goods  and  chatteb  of  bim  the  said  A.  B.  and  to 
distribute  tbe  same  according  to  the  directions  of  tbe  aud 
Statute ;  And  whereas  it  duly  appears  to  me,  upon  the 
oath  of  the  said  [corutahh],  that  the  said  [constable] 
bath  used  bis  best  endeavours  to  levy  the  said  sum  on  the 
goods  and  chattels  of  the  said  A.  B.  as  aforesaid,  but 
that  no  sufficient  distress  can  be  had  whereon  to  levy  the 
same ;  These   are   therefore   to  command  you,  the  sjud 

[conslaftle]    of  aforesaid,    to  apprehend   the   said 

A.  B.  and  bim  safely  convey  to  the  common  gaol  [or, 

house  of  correction],  at  ,  in  the  said  coun^.  Mid 

there  deliver  him  to  the  keeper  thereof,  together  with 
this  precept :  And  I  do  hereby  also  command  you,  the 
said  keeper,  to  receive  and  keep  in  your  custody  the  said 
A.  B.  for  the  space  of  three  months,  unless  the  said  sum 
shall  be  sooner  paid,  pursuant  to  the  said  conviction  and 
warrant ;  and  for  so  doing  this  shall  be  your  st  ~*  ' 
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warrant.     GiTen  under  my  hand  and  seal,  the  day 

of ,  in  the  year  of  our  Lord . 

In  the  case  of  a  cornmitmentfor  the  want  of  payment  of 
tnoney  due  by  an  assessment^  it  must  be — to  receive  and 
keep  in  your  custody,  until  he  shall  have  paid  the  said 

sum  of ,  and  the  further  sum  of ,  being  the 

costs  and  charges  occasioned  by  his  neglect  in  paying  the 


No.  LXin.  Notice  of  Appeal  to  the  Quarter  Sessions. 
From  Schedule  to  Statute  13  Geo.  3.  c.  78.—  Vide 
ante,  p.  515. 

A.  B.  Take  notice,  that  I  intend  to  appeal  to  the  next 
General  Quarter  Sessions  of  the  peace,  to  be  holden  for 

the  county,  &c.  of ,  against  an  order  [  conviction, 

tfr  other  proceeding,  as  the  case  may  be,  particularly 
specifying  the  purport  of  such  order,  Isc.  and  assigning 
the  grievance,  and  cause  of  complaint.  ]    Dated  the  — 

day  of w 

CD. 
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FORMS    RELATING    TO   TURNPIKE    ROADS  (a). 

No.  LXIV.  Order  of  trustees  /or  erecting  a  iceigM^g 
engine. — From  Schtdule  to  Slat.  3  Geo.  4.  c.  126. 
Vide  ante,  ji.  277. 

AT  ameetingof  the  trustees  of  the  turnpike  roaiis,  under 

an  Act  passed  in  the year  of  the  reign  of  hU 

Majesty  King  George  the ,  for  [slate  the  title  of  Ihs 

Act,]  held  at ,  the day  of .    In  pursuance  of 

the  powers  given  to  us  by  an  Act  passed  in  the  3d  year  of 
the  reign  of  his  Majesty  King  George  the  Fourth,  "  For 
regulating  turnpike  roads  (i),"  we  do  hereby  order  that 
an  engine  proper  for  the  weighing  of  carriages  of  the  coi>- 
Etructions  and  weigtits  specified  in  the  said  Act  be  forth- 
with erected  at  or  as  near  as  conveniently  tuay  be  to  tfas 
toll-gate  or  bur  now  erected  upon  the  said  turnpike  road 

at ;  and  that  A.  B,  the  [treasurer,  clerk,  or]  surveyor 

of  the  said  turnpike  road,  do  contract  with  some  proper 
person  [or,  with  C.  D.  in  case  tlte  trustees  shall  think  ^ 
to  name  the  person  ]  for  the  making  and  erecting  such 
engine,  and  do  inspect  and  take  care  that  the  same  is 
properly  done ;  And  we  do  order  the  gate-keeper  at  the 
said  gate  or  bar  for  the  time  being,  to  attend  the  said 
weighing  engine,  and  careftilly  to  weigh  all  carriages  pas^ 
ing  loaded  upon  the  said  road,  at  the  place  where  such. 


(a)  The  whole  of  ihe  FoniM 
coniainiid  in  this  Pari  uf  Ihe  Ap- 
uendix  are  taken  from  Ihe  Stulute 
Book,  and  ihoiilcl,  thercl'ore,  be 
carerully  roltoweil  in  nil  procecd- 
ing>.  See  ante,  p.  S'ij. — Wliere- 
ever  Ihe  proceeding  or  oflence  ii 
provided  for  by  a  later  Act  than 
that  of  3  Geo.  4.  c.  U6,  (  which 
■lone  i«  meotioaed  in  these  Form!') 


snrh  Inler  Art  and  jl>  title  nic 
■iibstituled  for  or  addrd  to  tt 
S  Gea.i.  c.  136,  as  Uio  cmo 
require. 

{  b  )  And  or  an  .\cl  paue4  ia 
Ilip  9tb  year  of  the  reipi  of  bk 
snitt  Ma)eit)i,  "  To  amend  itia 
Acts      lar     re  gu  la  lint;     Inrnpika 
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engine  shall  be  erected,  together  with  the  loading  thereof, 
and  to  take  the  several  additional  tolls  or  rates  for  over- 
weight, and  give  tickets  of  the  weight  of  such  carriages 
and  loading,  when  required  by  the  driver  thereof,  and 
also  to  enter  in  a  separate  book,  to  be  kept  by  him  for 
that  purpose,  an  account  of  every  carriage  so  weighed, 
which  shall,  with  the  loading,  exceed  the  weights  al- 
lowed by  the  said  Act,  and  account  to  us  for  the  money 
received  for  all  such  over-weight. 


No.  LXV.  Table  of  weights  aUoused  in  winter  and 
summer  to  carriages  directed  to  be  weighed  (tit- 
cluding  the  carriage  and  loading. ) — From  Sched. 
to  Stat.  4  Geo.  4.  c.  95.— Fide  ante,  p.  272. 


For  every  waggon  with  9  inch  wheels 

Sommer. 

• 
Winter. 

Tons. 
6 

Cwt. 
10 

Tons. 
6 

Cwt. 
0 

For  every  cart  with  9  inch  wheek 

3 

10 

3 

0 

For  every  waggon  with  6  inch  wheek 

4 

15 

4 

5 

For  every  cart  with  6  inch  wheels 

3 

0 

2 

15 

For  every  waggon  with  wheels  of) 
the  br^th  of  4}  inches               j 

4 

6 

3 

16 

For  every  cart  with  wheels  of  the  ) 
breadth  of  4}  inches                      ) 

2 

12 

2 

7 

For  every  waggon  with  wheeb  of) 
less  than  4}  inches                       j 

3 

15 

3 

5 

For  every  cart  with  wheels  of  less  ) 
than  4}  inches                               ) 

1 

15 

1 

10 
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No.  LXVI.  Agreement    between  trustees   of  different 
turnpike  roaelt,  for  erecting  one  weighing  engint 
far  the  use  of  such  roads, — From  Sched.  to  SloUA 
S  Geo.  ♦.  c.  i^.~yide  ante,  p.  280.  I 

At  a  meeting  of  the  trustees  of  the  turnpike  roads, 

under  an  Act  passed  in  the year  of  the  reign  of  King 

George  the ,  "  For"  [stale  t/te  principal  part  ofihe 

title  of  the  Act'\,  and  aho  of  the  trustees  of  the  turn- 
pike roads,  under  an  Act  passed  in  the  year  of  the 

reign  of  King  George  the ,   "  For  "  [  ^c.  as  above  ], 

held  at ,  the day  of ,  for  the  purpose  of 

agreeing  upon  and  ordering  a  weighing  engine  at  the  joint 
ex]»ence  of  the  trustees,  for  tlie  use  of  the  said  several 
turnpike  roads,  pursuant  to  the  powers  given  by  an  Act 
passed  in  the  Sd  year  of  the  reign  of  his  Majesty  Kins 
George  the  Fourth,  "  For  regulating  turnpike  roads;  j. 
It  appearing  to  us,  that  a  weighing  engine  may  be  erecta 

at ,  [  describing  the  spot  where  it  can  be  tnott  comt 

nienlly  placed],  which  will  accommodate  both  the  saUA 
turnpike  roade,  according  to  the  true  intent  and  meaninf^ 
of  the  said  Act  j  We  do  therefore  order,  &c.  [  as  in  tkk 
form  above  mentioned],    and  we   do  hereby  agree  i 
order,  that  the  expences  of  making  and  erecting  the  a 

weighing  engine,    and  the  sum    of  ,  wliicii   we 

hereby  agree  and  order  shall  be  paid  to  the  toU-gathei  ^^ 
attending  the  said  totl-gate  for  the  time  being  weekly  for 
his  extraordinary  trouble  ui  attending  the  said  weighing 
engine,  shall  be  advanced  and  paid  by  the  treasurers  of 
the  said  several  turnpike  roads,  in  the  shares  and  propof-^ 
tions  following;  videlicet,  that  the  treasurer  of  the  — ^T 
road  shall  pay  [  one-half],  [two-tliird  ],  [  three- fourthl 
parts  thereof,  [as  the  trustees  s/iall  agree  ],  and  w^ 
treasurer  of  the road  shall  pay  the  remaining  [one- 
half],  [one-third],  or  [one-fourth]  part  thereof;  and  thit 
the  money  to  be  received  at  the  said  weighing  engine  by 
forfeitures  for  over-weight  shall  be  paid  to  the  said  re 
spective  treasurers  in  the  like  proportions,  and  appliaj 
by  them  for  the  use  of  the  said  respecUve  turnpike  roa 
[Signed.] 


iropor^_ 

i  —^ 
lurthH 
id   ^ 


Ko.  LXVn.  Na6ee  ^  m  meeOmg  ^  ^wMMUet,  fm 
derimg  a  side-gaie  to  be  erected. — jFVom  Seiedmie 
to  SiaL  3  Geo.  4u  e.  136.— Vide  amU.  o.  85& 


Notice  is  herebj  given^  tbat  die  trustees  of  die  tam- 

|Ae  roads,  mider  an  Act  pi—rd  in  die jear  of  die 

leiffii  of  King  George  Ae ,  *'  For"  {jdaie  the  mm- 

ierud  parts   of  tie  tkle  tf  tie  Aet\  wfll  meet  at  die 

house  of ^,at ,00  me day  of —^>  next,  at 

die  hoar  of ,  in  Ae noon,  in  order  to  oomik 

about  erecting  a  toD-gate  on  the  side  of  die  said  tnmpike 

road,  at  or  near  a  phure  caDed ,  acnws  a  certain 

^^,  *»..  lading  »  ^     D«».*.  — d^ 

A.  B.  clerk  to  the  said  trustees. 


No,  LXVIII.  Order  of  the  trustees  for  erecting  a  side- 

fate. — From  Schedule  to  Stat.  3  Geo.  4.  c.  126. — 
^ide  ante,  p.  256. 

At  a  meeting  of  the  trustees  of  the  turnpike  roads, 

under  an  Act  passed  in  the  year  of  the  reign  of 

King  George  the  — — ,  "  For"  [  here  state  the  material 

parts  of  the  title  of  the  Act  ],  being  assembled  this 

day  of ,  to  enforce  the  directions  of  an  Act  passed 

in  the  3d  year  of  the  reign  of  King  George  the  Fourth, 
**  For  regulating  turnpike  roads/'  (as  far  as  the  same 
respects  the  erecting  of  side-gates.)  In  pursuance  of 
pubUc  notice  given  in  writing  upon  all  the  toll-gates 
erected  on  the  said  road,  and  also  in  the newspa- 
pers circulated  in  this*  part  of  the  country,  for  fourteen 
days  now  last  past,  we  do  order  that  a  tJu-gate  shall  be 
erected  on  the  side  of  the  said  turnpike  road,  at  or  near 

a    place  called  ,   across  a  certain    hiijhway  there 

leading  to ,  and  that  the  following  toll  be  taken  at 

the  s^id  gate,  videlicet  [  here  insert  the  particular  tolls 
to  be  taken  at  the  said  gate.  ] 


1 
1 1. 
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No.  hXlX.— Notice  for  letting  tolls.— From  Seheduk 
to  Stat.  3  Geo.  4.  c  l^.—Pide  ante,  p.  263. 

Notice  is  hereby  given,  that  the  tolls  arieing  at  tli 
toll-gate  [or,    toll-gates,    if  more  than  owe],  upon  tbi 

turnpike  road  at ,   c^led  or  known  by  the  naioe  c 

the gate,  will  be  let  by  auction  to  the  best  bidda 

at  the  house  of  ,  at  ,   on  the  day  of  — ■ 

next,  between  the  hours  of and ,  in  the  mann 

directed  by  the  Act  passed  in  the  3d  year  of  the  reign  « 
his  Majesty  King  George  the  Fourth,  "  For  regulatiq' 
turnpike  roads,"  whicli  tolls  produced  the  last  year  the  sin 

of  ,   above  the  expences  of  collecting  them,  and  wi 

be  put  up  at  that  sum;  whoever  happens  to  be  the  ba 
bidder,  must  at  the  same  time  pay  one  month  in  advant 
( if  required )  of  the  rent  at  which  such  toils  may  be  Ifl 
and  give  security,  vrith  sufficient  sureties,  to  the  satis&l 
tion  of  the  trustees  of  the  said  turnpike  road,  for  paymea 
of  the  rest  of  the  money  monthly  [or  in  mrh  othi 
proportions  as  shall  be  directed]. 

A.  B.  clerk  to  the 
trustees  of  the  said  turnpike  road. 


No,  LXX.  Order  of  trustees  for  reducing  the  IoIIm,' 
From  Schedule  to  Statute  3  Geo.  4.  c.  126.— Fi 
ante,  p.  254. 

At  a  meeting   of  the  trustees  of  the  tum|^ 

roads,  under  an  Act  passed  in  the  ya 

of  the  reign  of  King  George  the ,  "  Fol 

&c.  [state  the  principal  pari  of  the  title 
the  Act],  held  at ',  the day  of — - 

We,  whose  names  are  subscribed,  being or  dm 

of  the   trustees  acting  under  the  said   Act,    being  nt 
assembled  for  reducing  the   tolls  authorized  to  be  taken 
by  and  under  the  said  Act,   pursuant  to  pubhc  notice 
given  for  that  purpose  in  the  —~  newspapers  circulated 
in  this  part  of  the  country,   and  also  affixed  upon  all 
turnpike  gates  erected  upon  the  said  turnpike  road. 
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■qpvardsof  ope  calendar  month  now  hit  part^  mAhmom 
tine  consent  of  the  several  persons  entiued  to  fiTe-siztli 
parts  of  the  money  now  remahnng  doe  upon  die  credk  of 
the  said  toQs,  this  day  signified  and  proved  to  us,  do 
liereby  order,  that  the  tdls  granted  by  the  said  Act  shaH, 
firom  and  after  the day  of ,  be  lessened  and  re- 
duced in  the  following  manner  [here  siaie  tie  several 
redmctioHS  proposed  to  be  made}* 

LXXI.  Agreement  between  the  trmetees  of  a  tmrmpiie 
road  and  a  person  liable  bjf  tentare  to  repair  tome 
part  of  it.— From  Schedule  to  Statute  3  Geo.  4. 
c.  \26.— Vide  ante,  p.  250. 

At  a  meeting  of  the  trustees  of  the  turnpike  roads, 

under  an  Act  paissed  in  the year  of  the  reign  of  King 

George  the ,  <<  For**  [state  the  principal  part  of  the 

title  of  the  Act;]   held  at ,  the ^y  of- . 

Whereas  A.  B.  of is  liable  by  tenure,  &c.  {as  the 

case  shall  6^,  ]  to  the  repdr  of  a  certain  hif^way  leading 

between and ,  of  the  length  of yards  or 

thereabouts ;  and  the  said  highway  being  now  nuule  turn- 
pike road  by  virtue  of  the  said  Act,  will  occasion  a  greater 
expence  to  make  and  keep  the  same  in  proper  repair  than 
would  have  been  necessary  if  no  such  Act  had  been  ob- 
tained, and  the  said  A.  B.  attending  this  meeting  in  per- 
son [or,  by  C.  D.  his  attorney  or  agent  authorized  to  treat 
in  his  behalf,]  the  said  trustees  lusd  the  said  A.  B.,  &c« 
in  pursuance  of  a  power  given  by  an  Act  passed  in  the 
3d  year  of  the  reign  of  lUng  George  the  Fourth,  **  Vet 
regulating  tumpil^  roads,**  have,  in  order  to  put  and 
keep  the  said  road  in  proper  condition  and  repair,  covM 
to  toe  following  agreement ;  videlicet,  that  the  said  trus- 
tees shall,  on  or  before  the day  of next,  pay  and 

allow  the  sum  of out  of  the  tolls  arising  upon  the 

said  turnpike  roads  towards  putting  the  said  road  into 
proper  repair,  to  be  laid  out  and  expended  by  the  sur- 
veyor of  toe  siud  turnpike  road,  and  that  the  said  A.  B. 
shall  advance  and  pay  into  the  hands  of  the  treasurer  of 

the  said  turnpike  road  on  or  before  the day  of        ■ 

next,  the  sum  of ,  to  be  also  laid  out  and  expended 

by  the  said  surveyor  in  the  repair  of  the  said  road,  and 
that  from  and  after  the next,  the  said  turnpike  road 


fl08  FORMS    RELATIMQ   TO 

shall  be  kept  in  repair  by  the  sait]  trustees  out  of  the  tdd 
tolls  as  aforesaid,  so  long  as  the  said  Turnpike  Act  shall 
continue,  upon  the  said  A.  B.    paying  into  the   hands  of 

their  treasurer  the  sum  of ,  upon  the in  eveiy 

year,  which  the  said  A.  B.  doth  hereby  for  himself  and 
his  heirs  agree  to  pay  accordingly  so  long  as  the  said  road 
shall  be  so  repaired  by  the  said  trustees  as  aforesaid. 

[Or,  if  it  shall  be  agreed  that  A.  B.  shall  keep  the 
road  in  repair  upon  having  an  annual  allowance  in  money 
or  statute  duty  from  the  said  trustees,  let  the  agreement 
be  varied  and  adapted  to  the  case^. 


LXXII.  Magistrates'  Summons. — From  Schedule  to 
Stat.  3  Geo.  4.  c.  126.— I'idc  ante,  p.  244. 

To  the  surveyors  of  the  highways  of  the 
of ,  in  the  county  of . 

Upon  application  made  by ,  surveyor  of  the  tuni . 

pike  roads  from ,  appointed  by  the  trustees  for  puttinji 

into  execution  an  Act  of  Parliament  passed  in  the  —  ^^ 
year  of  the  reign  of  his  Majesty  King  George  the  — 
intituled,  "  An  Act,"  &c.  by  order  of  the  trustees  for  t 
said  road  to  ua,  two  of  his  Majesty's  justices  of  the  p      ^^ 
acting  in  and  for  the  said  county ;  we  do  hereby  summoi 
you,  the  surveyors  of  the  highways  of  the  parish  or  plai 

of ,  in  the  said  county,  to  deliver  a  list  to  the  sa 

,  as  such  surveyor  as  aforesaid,  at  his  house,  situ^ 

in  the  said  county,  within days  after  the  service  t 

tliis  summons,  of  the  names  of  the  several  persons,  ii 
habitants  of  tbe  said  parish  or  place,  and  who  are  b 
law  subject  and  liable  to  do  statute  work  for  the  preseo 
year  upon  the  road  situate  in  the  said  parish  or  place/ 
or  to  the  payment  of  any  money  in  lieu  of  or  as  a  com- 
position fur  such  statute  work,  distinguishing  the  nature 
of  the  work  to  be  done,  whether  with  teams  or  draughts 
or  otherwise,  and  also  the  amount  of  the  respective  sums 
to  be  p£ud ;  and  we  tlie  said  justices  do  hereby  require 
you  to  make  such  lists  of  names,  in  such  maimer  and 
under  such  regulations  and  restrictions  as  is  or  are  di- 
rected by  any  law  or  statute  now  in  force  and  effect  for] 
the  repair  of  the  puhhc  highways. 
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And  in  case  you  shall  refuse  or  wflfuDy  neglect  to  give 
in  Moch  hat  as  aforesaid,  or  shall  knowingly  or  wilmlly 
gi?e  in  a  fidse  or  imperfect  list,  you  so  offending  will,  for 
every  such  ofience,  forfeit  and  be  liable  to  pay  a  sum  not 
exceeding  ^10.  Given  under  our  hands  and  seals,  this 
day  of . 


No.  LXXIII.  Notice  to  be  given  to  surveyors  of  high' 
ways. — FromScheduietoStat.3Geo.4f.  c.  12G. — 
Vide  anie,  p.  £45. 

To  the  surveyors  of  the  highways  of  the  parish 
or  place  of ,  in  the  county  of . 

I  do  hereby  give  you  notice,  that  the  list  delivered  by 

you  to  me  as  surveyor  of  the  turnpike  road  from 

to ,  in  the  said  county  of ,  of  the  names  of  the 

aereral  persons  who  withm  your  said  parish  or  place  are 
by  law  liable  to  do  statute  work  for  tne  present  year,  or 
to  the  payment  of  money  in  lieu  of  or  as  a  composition 
for  such  statute  work,  wUl  be  laid  before  two  of  bis  Ma- 
jesty's justices  of  the  peace  for  the  said  county,  in  pur- 
suance of  the  directions  of  the  Act  passed  in  the 

year  of  his  Majesty  King  George  the ,  intituled,  "  An 

Act,"  &c.  on  the day  of ,  at ,  in  the  said 

county,  in  order  that  such  two  justices  may  adjudge  and 
determine  what  part  or  proportion  of  the  statute  work  for 
the  said  year«hall  be  done  upon  the  said  road,  and  also 
what  proportion  of  the  composition-money  shall  be  paid 
to  the  trustees  of  the  said  road,  or  to  their  treasurer. 
And  I  do  hereby  give  you  further  notice,  that  I  shall 
apply  to  the  justices  for  [one-half ,  one-third,  as  the  case 
9fUiy  be,"]  of  the  statute  duty  from  your  parish  for  this 
year,  which  according  to  the  list  delivered  by  you  will  be 

(  say) days  in  the  whole in  composition-money. 

If  you  object  to  this  division,  you  will  in  course  appear, 
but  if  not,  the  same  will  be  confirmed  by  the  justices,  if 

they  think  proper.     Dated  this day  of ,  . 

Surveyor  of  the  said  turnpike  road. 
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No,  LXXIV.    Justices'    order,    apportioiang  HaMe  ' 
labour  anil  composition. ~^From  SchedtUe  to  Slat. 
5  Geo.  i.  c.  lUG.—yide  ante,  p.  2*5. 

■  >     We,  two   of  his  Majesty's  justices  of  the 

to  wit.    )  peace   acting  in  and  for  the  county  of , 

upon  application  by ,  the  surveyor  appointed  by  the 

trustees  of  the  turnpike   road  from to io  de 

said  county,  in  pursuance  of  an  Act  of  Parliament,  passed 

in  the year  of  the  reign  of  liis  Majesty  King  George 

the ,  intituled,   "An  Act  for ,"  do  adjudge  aoct  I 

determine  that  the  inhabitants  of  the  parish  of ,  fen 

the  said  county  of ,  shall  do part  or  proportion  oM 

the  statute  work  for  the  ensuing  year  upon  such  tumpftd 

road  in  the  said  parish  of ,  being  a  parish  in  whielfl 

the  said  road  lies,  and  that proportion  of  the  mongB 

received  by  the  surveyor  or  surveyors  of  the  highways  ^^ 
such  parish  or  place,  in  lieu  of  or  as  a  composition  for 
such  statute  work,  shall  be  by  him  or  them  paid  to  the 
said  trustees  of  the  said  turnpike  road,  gr  to  their  trea- 
surer, or  other  person  authorized  by  them  to  receive  the 

same,  on  or   before   the day  of ;  the  names  of 

the  several  persons  appointed  to  do  such  proiwrtiuo  of 
the  statute  work  on  the  said  turnpike  road  ap|>ear  in  the 
Schedule  to  this  order.    Given  under  otu-  hands,  the  — ^M 

day  of- .  ^1 

[Signed.]  ■ 


No.  LXXV,  Order  of  justices  at  a  Special  Sessions, 
take  pari  of  the  statute  duty  from  turnpike  roads, 
for  the  benefit   of  ot/ier    highways    in  the  Sfl" 
parish,   §c. — I^rom  Schedule  to  Statute  S  Geo.i 
c.  im.~Hde  ante,  p.  249. 


County  of  J  At  a  Special  Ses 


% 


1  held  by  the  justices  of 


>     peace  for  the  said   county,  acting  in   the 
J      yhuiidredl  of 


,  on  the  - 


within  the  said  county, 
day  of  — 


Whereas  application  and  complaint  upon  oath  has  bcM 
made  unto  us  by  A.  B.,  surveyor  of  the  [parish,  ^1 
of ,  that  the  several  highways,  not  being  tnmpik^ 
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with  the  said  [parish,  ^c]  are  very  extensive  and  in 
bad  repair,  and  that  a  considerable  part  of  the  statute 
doty  arising  within  the  said  [parish,  Ifc.  ]  hath  been 
ealbd  forth  and  required  to  be  applied  in  the  repair  of 
cwrtain.tttinpike  roads  lying  within  the  said  [pomA,  Sfc.  ] 
which  are  in  good  condition,  and  have  a  conriderable 
revenue  for  their  support,  arising  from  the  tolls  collected 
dieieupofi;  and  we  having  duly  summoned  C.  D.,  the 
iHrveypr  of  the  said  turnpike  road,  to  appear  before  us 
fo^  shoRf  -cause,  why  the  said  statute  duty  caued  forth  and 

S plied  by-him  to  the  repair  of  the  said  turnpike  road^ 
ould  not  be  withdrawn  therefrom  and  applied  to  the 
^pair  of  the  other  highways  within  the  said  [parish,  Sfc.  ] 
and  upon  hearing  the  said  C.  D.,  and  receiving  an  account 
of  the  revenues  and  debts  of  the  said  turnpike  road,  and 
of  the  state  and  condition  of  the  repair  of  the  said  turn- 
pike road  and  highway  respectively ;  and  it  appearing  to 
Qgy  upon  full  consideration  had  thereupon,  that  part  of 
the  statute  duty  hitherto  employed  by  the  said  [parish,  4'c.] 
&r  the  repair  of  the  said  turnpike  road  may  be  conveni- 
ently dispensed,  without  endangering  the  securities  for 
the  money  advanced  upon  the  credit  of  the  tolls  thereof, 
and  that  such  statute  duty  is  wanted  for  the  repairs  of 
the  other  highways  within  the  said  parish  ;  We,  in  pur- 
Miance  of  the  power  given  to  us  by  tne  Act  passed  in  the 
8d  year  of  the  reign  of  King  Greorge  the  Fourth,-  "  For 
regulating  turnpike  roads,""  do  order,  that  from  and  after 

tlie  — ^ —  daiy  of^ next,  there  shaU  be  only  [one]  day's 

Matute  duty  performed  by  the  inhabitants  of  the  said 
Iparish,  Sfc.  ]  upon  the  sidd  turnpike  roeul  within  the 
fcame,  and  that  the  remainder  of  the  statute  duty  shall  be 
jberformed  upon  the  other  highways  within  the  said 
ipdrish,  S^c] 

'  [If  there  are  more  turnpike  roads  than  one,  or  the 
vnikole  statute  duty  shall  be  thought  fit  to  be  taken  away, 
this  form  must  be  varied  to  fit  those  cases ;  the  summons 
to  the  surveyors  wiU  be  very  ecMy  formed  from  this 
order.'l 


Q  Q  2 
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No.  LXXVI.  Certificate  of  the  above  order  to  the 
Justices  of  the  peace  at  their  Quarter  Seitiom. — 
From  Schedule  to  Statute  S  Geo.  4.  c.  126.—*'^ 
ante,  p.  340. 

I,  A.  B.,  clerk  to  the  trustees  mentioned  in  the  above 
order,  do  hereby  certify  to  the  justices  of  the  peace  for 

the  [county]  [ridin^]  [diTiaion]  of ,  at  theirGeneral 

Quarter  Sessions  of  the  peace,  that  the  above  is  a  tnie 
copy   of  the  order  made  by   the  said   trustees  (a)  for 

the  purposes  therein   mentioned.     Dated  this day 

ef . 

A.B. 


No.  LXXVII.  Agreement  by  subscription  far  ad- 
vanciug  money  to  make  and  repair  a  turnpike  road 
or  hignuHiy. — From  Schedule  to  Statute  S  Geo.  4. 
c.  i26.—  ride  ante,  p.  306. 


We,  whose  names  are  subscribed,  do  agree  to  advance 
and  pay  the  several  sums  written  by  us  opposite  to  our 

names,  unto ,  to  he  laid  out  and  expended  in  the 

making  and  repairing  a  certain  highway  leading  from 

to ,  after  an  Act  of  Parliament  shall   be  obtained  for 

making  the  same  turnpike  road,  upon  baring  the  tolls  to 
be  collected  u[)on  sucli  turnpike  road  assigned  and  made 
over  to  us  as  a  security,  for  the  respective  sums  so  to  be 
advanced  by  us,  together  with  interest  for  the  same  al^r 

the  rate  of per  centum  per   annum;  which   sums  we 

do  hereby  severally  agree  to  pay  by  instalments  in  the 
following  manner,  viz.  one-fourth  part  thereof  on  the— 

day  of next,  one  other  fourth  part  [&c.f  &c.,  J" 

Dated  tliis day  of . 
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No.  LXXVIII.  Warrant  from  a  jiatiee  of  tht  peace 
to  enter  the  toU-eate  house  and  remoce  the  persons 
therein.-^From  Schedule  to  Stat.  3  Geo.  4.  c.  126. 
Vide  ante,  p.  224. 

"      (To  the  [constable,  headborougb,  or  tithing- 
.       i      man,]  of ,  in  the  said  county. 


i^ 


Whereas  complaint  hath  been  made  unto  tne  A.  B.  esq., 
one  of  his  Majesty's  justices  of  the  peace  for  the  said 

county,  upon   the  oath  of ,  and  other  evidence  now 

produced  to  me,  that  CD.,  who  now  inhabits  the  turn* 

{like  or  toll-gate  house  at ,  upon  the  turnpike  road 
eading  from to ,  and  was  appointed  to  collect 

the  tolla  there,  hath  been  duly  discharged  by  the  trustees 
of  the  said  turnpike  road,  from  any  further  collecting  or 
receiving  the  tolls  arising  at  the  said  gate,  and  hath  re- 
fused, and  still  doth  refuse  to  quit  the  possession  of  the 
said  house ;  and  the  said  C.  D.  hirving  been  summoned 
to  appear  before  me  this  day,  to  show  cause  why  he  should 
not  be  removed  from  the  said  house,  and  having  shown 
no  sufficient  cause  for  that  purpose  [or,  not  having  ap- 
peared,] I  do  hereby  authorize  and  require  you,  with 
such  assistance  as  shall  be  necessary,  to  enter  into  the 
said  toll-house  or  turnpike-house,  and  the  buildings  be- 
longing thereto,  in  the  day-time,  and  to  remove  the  said 
CD.  and  all  such  persons  as  shall  be  found  therein, 
together  with  )iis  and  their  goods,  out  of  such  house  and 
Ibiuldings,  and  to  putE.  F.,  the  ncrson  lately  appointed 
by  the  trustees  to  collect  such  tolls,  into  the  possession 
thereof,  for  which  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this day  of . 

[  This  form  may  be  varied  to  suit  the  case  of  the  widow 
iflT  family  of  a  deceased  collector.  ] 


Ko.  LXXIX.  Bond  from  the  surveyor. — FromSched. 
to  Stat.  3  Geo.  4.  c.  XZG.—Vide  ante,  p.  223. 

We,  A.  B.,  surveyor  of  the  turnpike  roads,  under  an 
'  Act  passed  in  the year  of  the  reign  of  King  George 
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the ,  "  For,"  [state  the  principal  part  of  ike 

of  the  Act,]  and  CD.,  of :^  arq  bomid  to  E.F 

,  in  the  sum  of pounds,  to  be  paid  to  ,the 

E.  F.,  hb  executors,  administrators^  and  asdons, 
which  payment  we  hereby  bind  ourselves  severally 
each  of  our  heirs,  executors,  and  administrators.  U 
the day  of . 

The  condition  of  this  bond  is  such,  that  If  the 
A.  B.,  his  executors  or  administrators,  shall  duly 
faithfiiHy  account  for,  apply,  and  pay  all  and  every 
sum  and  sums  of  money  which  hath  come  or  shall  c 
to  his  hands  as  surveyor  of  the  turnpike  road  aforei 
according  to  the  direction  and  true  intent  and  meai 
of  the  said  Act,  and  of  the  Statute  made  in  the  3d  ; 
of  the  reign  of  hb  Minesty  King  George  the  Foi 
**  For  regulating  turnpike  roads,"  then  tnis  bond  t< 
void,  or  else  to  remain  in  full  force. 

[  The  bond  from  the  treasurer  will  be  in  the  samefo 

No.  LXXX.  Summons  for  any  person  or  person 
attend  a  justice  or  justices. — From  ScheduU 
Stat.  3  Geo.  4.  c.  126.— Fide  ante,  pp.  230.  4 

County  of)  ' 

»~  J  To  A.  B.  of . 

to  wit.     ) 

Whereas  complaint  and  information  hath  been  u 
before  me,  C.  D.,  one  of  his  Majesty's  justices  of  the  p 

for  the  said  [county,  ^c]  byE.F.,  of ,  that, 

[here  state  the  nature  and  circumstances  of  the  case^ 
far  as  it  shall  be  necessary  to  show  the  offence,  am 
bring  it  within  the  authority  of  the  justice,  and  in  di 
that,  foUow  the  words  qf  the  Act,  as  near  as  may  I 
these  are  therefore  to  require  you  personally  to  api 
before  me    [or,   the  justices  to  be  assembled   at  t 

Special  Sessions,    to    be  holden]  at ,   in    the  \ 

[county,  ^c]  on  the day  of next,  at  the  fa 

of ,  in  the noon^  to  answer  to  the  said  compl 

and  information  made  by  the  said  E.  F.,  who  is  likei 
directed  to  bcf  then  and  there  present,  to  make  good 
same.  Herein  fail  not.  Given  under  my  hand,  this- 
day  of . 


NouLXXXL 


Comitjr  of 


the  leigB  of  Kp^ 

lunipike 

fivtties 


A.& 


No.  LXXXIL  Fivs  ^ 


MS. 


County  of)     Be 


that  OD  the 


^^ ,  —  ..^ yea  of  the  reigii  of- 

to  wit.     )  and  in  the  jea  of  oor  Lord ^  A.  B.  is 


GcmTicted  before  me ^,  one  of  his  Majesty*s  justkes 

of  the  peace  tar  the  said  ooonty,  far  [ktn  spetfff  tkt 
offence,  amd  wkem amd  wkere  commuUed  (a),]  oontrary  to 

tnefarmof  the  Statute  made  in  the year  of  the  reign 

of ,  intituled,  [here  set  forth  ike  tiile  qf  ike  Ad  f  6)^ 

and  I  do  hereby  declare  and  adjudge  that  die  said  A*1B. 

hath  Sortated^  for  the  said  ofienoe,  the  sum  of [or, 

shall  be  oomndtted  to for  the  space  of ,  as  the 

case  taay  be.'}    Gmren  under  my  hand  and  seal,  the  day 
and  year  first  abore  written. 

CD. 


(fl)  Id  •pccifyiiig  tbe  offence, 
it  is  neceatary  to  ttmte  the  place 
aod  coiiotj  io  whicli  it  was  com- 
mitted,  in  order  to  gif  e  the  ma- 
gistrate jorisdictioD,  by  shewing 
it  within  tbe  connty  for  which  he 


Rex  V.  Hatell,  15  East,  15^ 

aod  Rite  and  Lane's  Case,  l  B. » 
C.  101. 

(6)  This  most  be  correctly  set 
forth,  MiUs  v.  Wilklns,  t  Salh.  609. 


H*-l»<« 
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the ,  "For,"   [state  Ike  principal  part  of  the  litS 

of  tlieJct,]  ami  C.  D.,  of ,   are  bound  to  E.  F.,  of 

,  in  the  sum  of^ — —  pounds,  to  be  paid  to  the  said 

E.  P.,  his  executors,  administrators,  and  assigns,  for 
which  payment  we  hereby  bind  ourselves  severally,  and 
each  of  our  heirs,  executors,  and  administrators.  Dated 
the day  of . 

Tbe  condition  of  this  bond  is  such,  that  if  the  eaid 
A.  B.,  his  executors  or  administrators,  shall  duly  and 
faithfully  account  for,  apply,  and  pay  all  and  every  the 
sum  and  sums  of  money  which  hath  come  or  shall  come 
to  his  hands  as  surveyor  of  the  turnpike  road  aforesaid, 
according  to  the  direction  and  true  intent  and  meaning 
of  the  said  Act,  and  of  the  Statute  made  in  the  3d  year 
of  the  reign  of  his  Majesty  King  George  the  Fourth, 
"  For  regulating  turnpike  roads,"  then  this  bond  to  be 
void,  or  else  to  remain  in  full  force. 

[  The  bond  from  the  Ireaturcr  wilt  be  in  the  »amefarm.\ 


I  tnas^ 


No.  LXXX.  Summon*  for  any  person  or  persons  to 
attend  a  justice  or  justices. — From  Sc/iedul&  t^t 
Slat.  3  Geo.  4.  c.  126.— fitte  ante,  pp.  £"" 

County  of) 

—  J  To  A.  B.  of . 

to  wit.     > 

^Vhereaa  complaint  and  information  hath  been  i 
before  me,  C,  D.,  one  of  his  Majesty'sjusticesof  the  peace 

for   the   said  [cutmli/,  ^c]  byJi.F.,   of ,  that,  fltc. 

[Atre  state  the  nature  and  circumstances  of  the  caxe,  as 
far  as  it  shall  be  necessary  to  s/iow  the  offence,  and  to 
bring  it  within  the  authority  of  the  justice,  and  in  doh^ 
that,  follow  t/te  words  of  t/te  Act,  as  near  as  maybe;} 
tlieae  are  therefore  to  require  you  personally  to  appear 
before  me    [or,   the  justices  to  be   assembled   at  tbelr 

Special  Sessions,    to     be    holden]   at ,    in     the  said 

[county,  ii)C-]  on  the day  of next,  at  the  hour 

of ,  in  the nooOi  to  answer  to  the  said  cotiiplunt 

and  information  made  by  the  said  K.  F.,  who  is  hkewise 
directed  to  be  then  and  there  present,  to  make  good  the 

same.     Herein  fail  not.     Given  under  my  hand,  this .-« 

day  of . 
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No.  LXXXl.  Information. — From  Schedule  to  Stat. 
3  Geo.  4.  €.  126.— Fide  ante,  pp.  230.  232.  545. 

County  of)     Be  it  remembered,  that  on  the day  of 

> ,  A.  B.  of ,  in  the  said  county,  in- 
to wit.     I  formeth  me ,  one  of  his  Majesty's  justices 

of  the  peace  for  the  said  county,  that of ,  in 

the  said  county  [  here  describe  the  offence,  with  the  time 
amd  place,  and  foUow  the  words  of  the  Act  as  near  as 
"Miy  ^9]  contrary  to  the  Statute  made  in  the  3d  year  of 
the  reign  of  King  Greorge  the  Fourth,  ''  For  regmating 

turnpike  roads,"  which  hath  imposed  a  forfeiture  of 

for  tne  said  offence. 

Taken  the day  of ,  before  me, 

A.B. 


No.  LXXXII.  Form  of  conviction. — From  Schedule 
to  Stat.  3  Geo.  4.  c.  126.— Fide  ante,  p.  545. 


day 


County  of)     Be  it  remembered,  that  on  the  

>of ,  in  the year  of  the  reign  of -, 

to  wit.     S  and  in  the  year  of  our  Lord  —,  A.  B.  is 

convicted  before  me ,  one  of  his  Majesty's  justices 

of  the  peace  for  the  said  county,  for  [here  specify  the 
offence,  and  when  and  where  committed  (a),]  contrary  to 

tne  form  of  the  Statute  made  in  the year  of  the  reign 

of ,  intituled,  [here  set  forth  the  title  of  the  Act  (b)\\ 

and  I  do  hereby  declare  and  adjudge  that  the  said  A.  B. 

bath  forfeited,  for  the  said  offence,  the  sum  of [or, 

shaU  be  committed  to ^fbr  the  space  of ,  as  the 

case  may  be.  ]    Given  under  my  hand  and  seal,  the  day 
and  year  first  abovp  written. 


(a)  Id  specifyiog  Uie  offence, 
it  U  DecesMry  to  state  the  place 
and  county  in  which  it  was  com* 
mitted,  in  order  to  give  the  ma- 
gistrate jurisdiction,  by  shewing 
it  within  the  county  for  which  he 


acU.    Rex  o.  Haxell,  13  East,  139, 
and  Rite  and  Lane's  Case,  1  B.  & 

C.  101. 

(6)  This  must  be  correctly  set 
forth,  Mills  v.  Wilkins,  2  Salk.  609. 
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No.  LXXXIII.  fP'arrant  to  distrain  Jbrjorfeiture  (a). 
From  ScJiedule  to  Statute  3  Geo.  4.  c.  126.— Ftfte 
ante,  pp.  230.  545. 

To  the   [constable,  heaJborough,  or,  titi 
of . 

County  of  >     Whereas  A.  B.  of ,  in  the  said  countft 

■  S-is  this  day  convicted  before  me  C.  D.  esquire, 

to  wit.  \  one  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  upon  the  oath  of  G.  H.,  a  cre- 
dible witness,  for  that  the  said  A.  B,  hath  [Acre  »et  forth 
tlie  offence,  describing  it  particularly  in  the  icordt  of  the 
Statute,  at  near  at  may  be,'\  (contrary  to  the  Statute  in 
that    case   made   and    provided,)  by  reason  whereof  the 

said  A.  B.  hath  forfeited  the  sum  of .  lo  be  distributed 

as  herein  is  mentioned,  which  he  hath  refused  to  pay ; 
these  are  therefore  in  his  Majesty's  name  to  command  you 

to  levy  the  siiid  sum  of ,  by  distress  of  the  goodt 

and  chattels  of  him  the  said  A.  B.;  and  if  within  the 
space  of  foui'  days  next  after  such  distress  by  you  taken, 
the  said  sum,  together  with  the  reasonable  charges  ol 
taking  and  keeping  the  same,  shall  not  be  paid,  that  tlien 
you  do  sell  the  said  goods  and  chattels  so  by  you  dis- 
trained, and  out  of  the  money  arising  by  such  sale,  thai 
you  do  pay  one-half  of  the  said  sum  of  to  E.  F.  ol 

,  who  inibrmed  me  of  the  said  oHence,  and  the  othei 

half  of  the  said  sum  of to  I.  K.,  the  surveyor  of  th( 

turnpike  road  [describing  it]  where  the  said  ofleucc 
[neglect  or  default]  happened,  to  be  employed  towardj 
the  repair  of  the  said  road,  returning  the  overplus,  at 
demand,  to  him  the  said  A.  B.  (the  reasonable  charges  a. 
taking,  keeping,  and  selling  the  said  distress  being  firsi 
deducted;)  and  if  sufHcient  distress  cannot  be  found  ol 
the  goods  and  chattels  of  the  said  A.  B.  whereon  to  lerj 

the  said  sum  of ,  that  then  you  certify  the  same  U 

me,  together  with  this  warrant.  Given  under  my  htsi 
and  seal,  the day  of . 


i 


ind  cxFciilcil  wilts 
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No.  LXXXIY.  Reium  of  the  amtUMe,  to  he  made 
upon  the  warrant  of  distresM^  where  there  are  no 
^ects.—From  Schedule  to  Stat.  S  Geo.  4k  c.  126. 
ride  amte,  pp.  ftSO.  64f5. 

I5  A.  B.y  constable  of  the  [parish,  4*^.]  of ,   in 

the  county  of ,  do  hereby  certiiy  and  make  oath^ 

that  by  virtue  of  this  warrant,  I  have  made  diligent  search 

for  the  goods  of  the  within-named ,  and  that  I  can 

find  no  sufficient  goods  whereon  to  levy  the  widiin  sum 

of .    As  witness  my  hand,  the day  of • 

\B. 
Sworn  before  me,  the 
day  and  year^  &c 

CD. 


No.  LXXXV.  Commitment  for  want  of  dittreu. — 
From  Schedule  to  Statute  Z  Geo.  4.  c.  196.— Vide 
ante,  pp.  231.  545. 

County  of  )  To  the  constable  of ,  in  the  said  county, 

>     and  to  the  keeper  of  the  common  gaol  [or^ 

to  wit.    J     the  house  of  correction]  at         ■,   in  the 

said  county. 

Whereas  A.  B.  of ,  in  the  said  coun^,  was,  on 

the day  of ,  convicted  before  me,  C.  I),  esquire, 

one  of  his  Majesty's  justices  of  thepeace  in  and  for  the 
said  county,  upon  the  oath  of  £•  F.  a  credible  witness, 
for  that  he  the  said  A.  B.  [here  set  forth  the  offence,^ 
contrary  to  the  Statute  made  in  the  3d  year  of  the  reign 
of  his  Majesty  King  George  the  Fourth,  **  For  regulating 
turnpike  roads ;"  by  reason  whereof  the  said  A.  d.  hatn 

forfeited  the  sum  of :  And  whereas,  on  the  — 

day  of ,  in  the  year  aforesaid,  I  did  issue  my  war- 
rant to  the   [constable'\    of ,  to  levy  the  said  sum 

of by  distress  and  sale  of  the  goods  and  chattels  of 

him  the  said  A.  B.,  and  to  distribute  the  same  according 
to  the  directions  of  the  said  Statute :  And  whereas  it 
duly  appears  to  me,  upon  the  oath  of  the  said  [  coi^ 
stable],  that  the  said  [constable'l  hath  used  his  best 
endeavours  to  levy  the  said  sum  on  the  goods  and  chattels 
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No.  LXXXIV.  Return  of  the  constable^  to  he  made 
upon  the  warrant  of  distress^  where  there  are  no 
^ects.—From  Schedule  to  Stat.  S  Geo.  4k  c.  126. 
ride  ante,  pp.  SSO.  54<5. 

I,  A.  B.y  constable  of  the  [parish^  4*^.]  of ,   in 

the  county  of ,  do  hereby  certify  and  make  oath^ 

that  by  virtae  of  this  warrant,  I  have  made  diligent  search 

for  the  goods  of  the  within-named ,  and  that  I  can 

find  no  sufficient  goods  whereon  to  levy  the  widiin  sum 

of .    As  witness  my  hand,  the day  of • 

\B. 
Sworn  before  me,  the 
day  and  year,  &c. 

CD. 


No.  LXXXV.  Commitment  for  want  of  distress. — 
From  Schedule  to  Statute  3  Geo.  4.  c.  196.— Vide 
ante,  pp.  231.  545. 

County  of  iTo  the  constable  of ,  in  the  said  county, 

>     and  to  the  keeper  of  the  common  gaol  [  or^ 

to  wit.    S     th®  house  of  correction]  at  — -,    in  the 

said  county. 

Whereas  A.  B.  of ,  in  the  said  coun^,  was,  on 

the day  of ,  convicted  before  me,  C.  D.  esquire, 

one  of  his  Majesty's  justices  of  thepeace  in  and  for  the 
said  county,  upon  the  oath  of  £•  F.  a  credible  witness, 
for  that  he  the  said  A.  B.  [here  set  forth  the  offence^] 
contrary  to  the  Statute  made  in  the  3d  year  of  the  reign 
of  his  Majesty  King  George  the  Fourth,  "  For  regulating 
turnpike  roads  ;'*  by  reason  whereof  the  said  A.  B.  hath 

forfeited  the  sum  of :  And  whereas,  on   the  

day  of ,  in  the  year  aforesaid,  I  did  issue  my  war- 
rant to   the   [constable]    of ,  to  levy  the  said  sum 

of by  distress  and  sale  of  the  goods  and  chattels  of 

him  the  said  A.B.,  and  to  distribute  the  same  according 
to  the  directions  of  the  said  Statute :  And  whereas  it 
duly  appears  to  me,  upon  the  oath  of  the  said  [  ccm- 
stable],  that  the  said  [constable]  hath  used  his  best 
endeavours  to  levy  the  said  sum  on  the  goods  and  chattels 
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PART    III. 


fORlfS    RELATING    TO    PUBLIC    BRIDGES. 


.  No.  LXXXIX.  Order  of  two  juiiices,  to  repair  a 
county  bridge.— From  Schedule  to  Stat.  52  Ueo.  8. 
c.  no.— Vide  amte,  p.  358. 

County  of)  To ,  of  the  pariah  of ,  in  the  said 

■ 3     county. 

^^£i and ,  two  of  his  Majesty's  justices  of  the 

peace  in  and  for  the  said  county,  duly  appointed,  in 
pursuance  of  the  Statute  in  that  case  made  and  provided, 
to  superintend  the  county  bridges,  ramparts,  banks,  cops, 
and  other  works  appertaining  to  the  same,  and  the  roads 
over  the  sam^,  and  so  much  of  the  roads  at  the  ends 
thereof  as  by  law  is  to  be  repaired  at  the  expence  of  the 

said  county,  within  the  division  or  hundred  of ,  in 

the  said  county,  having  on  this  day  inspected  the  county 

bridge  ,  situate  in  the  parish  of ,  in  the  said 

county,  and  within  the  said  division  or  hundred ;  and  it 
appearing  to  us,  on  our  own  inspection  thereof,  to  be 
necessary  for  the  purpose  of  preventing  the  further  decay 
and  injury  of  the  same,  to  order  the  immediate  repairs 
and  amendments  to  be  done  to  the  same,  as  in  the  sche- 
dule of  particulars  by  you  prepared  and  signed,  and 
hereto  annexed : — Now  therefore,  we,  the  said  justices, 
do  hereby  order  and  direct  you,  immediately  to  repair 
and  amend  the  said  county  bridge,  according  to  the  said 
schedule  of  particulars  by  you  prepared  and  signed,  and 
hereto  annexed,  provided  that  the  sum  to  be  expended 

in  such  repairs  shall  not  exceed  the  sum  of .   Given 

under  our  hands,  this day  of ,  18 — • 


.^^^..^1 


622  FORMS   RELATING  TO 


No.  XC.  Certificate  of  such  repair,  to  be  returned  i 
the  Sessions. — From  Schedule  to  Stat.  SZ  Geo. 
c.  110. —  Vide  ante,  p»  859. 

County  of  ^To  the  justices  of  the  peace  at  the  Grener 

Quarter  Sessions  to  be  holden  at^ ,  i 


to  wit.     I     the  said  county,  the day  of ,  18- 

We,  and  ,  two  of  his  Majesty's  justices  < 

the  peace  in  and  for  the  said  county,  duly  appointed,  i 
pursuance  of  the  Statute  in  that  case  made  and  proTidei 
to  superintend  the  county  bridges,  ramparts,  banks,  cop 
and  other  works  appertaining  to  the  same,  and  the  roac 
/  over  the  same,  and  so  much   of  the  roads  at  the  enc 

thereof  as  by  law  is  to  beirepaired  at  the  expence  of  tt 

said  county,  within  the  divbion  or  hundred  of ,  i 

the  said  county,  do  hereby  certify  to  the  said  Court  < 

^  Quarter  Sessions,  that  on  the day  of last,  n 

did  inspect  the  county  bridge ,  situate  in  the  paria 

of ,  in  the  said  county,  and  within  the  division  afon 

said;  and  it  having  appeared  to  us,  on  our  owb  inspei 

tion  thereof,  that ,  and  that  it  was  necessai 

Ibr  the  purpose  of  preventing  the  further  decay  and  ii 

jury  of  the  same,  to  order  the  immediate  repairs  an 

amendments  to  be  done  to  the  same,  as  follows;  vis 

,  — —  ;  therefore  we,  the  said  justices,  did  on  the  sai 

day  of ,  make  our  order,  in  writing,  signed  wil 

our  respective  hands,  and  did  thereby  order  and  dim 

of  the  parish  of ,  in  the  said  county  of ,  m 

mediately  to  make  the  said  repairs  and  amendments,  pre 
vided  that  the  sum  to  be  expended  in  such  repairs  shod* 

not  exceed  the  sum  of pounds :  And  we,  the  sail 

justices,  do  hereby  further  certify,  that  the  said  repaii 
so  directed  to  be  made  as  aforesaid,  have  been  made  ac 

cordingly  by  the  said ,  and  that  the  reasonaUe  pric 

and  charges    payable  to  the  said  for  the    same 

amounts  to  the  sum  of ,  as  per  account  hereto  an 

nexed,  and  verified  on  the  oath  of .     Given  unde 

our  hands,  this  day  of ,  in  the  year  of  ou 

Lord  18—. 


PUBLIC  UllDOSS*  GSS 


No.  XCI.  Indictment  of  a  bridge  out  of  repair. 

Vide  ante,  p.  366. 

County  of?     By  the  oath  of good  and  lawiiil  men 

— — —  S  of  the  county  of  aforesaid,  then  and 

there  sworn  and  charged  to  inquire  for  our  Lord  the 
King  and  the  body  of  the  county  aforesaid,  it  is  pie- 

sentedy  that  a  certain  common  bridge  over  the  riter , 

commonly  called  bridge,  lying  and  being  ia  the 

parish  of f  in  the  county  aforesaid,  in  the  king's 

common  highway   there,  leading  from   the  market-town 

of  ,  to  the  market-town  of ,  in  the  said  county, 

altogether  and  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  being  a  common  king's  highway 
for  all  the  lieges  and  subjects  of  our  said  Lord  the  King 
and  of  his  ancestors,  with  their  horses,  carts,  and  car- 
riages to  go,  pass,  ride,  and  travel  at  their  pleasure,  oo 

the  day  of ,  in  the year  of  the  reign 

of ,  was  and  yet  is  in  great  decay,  broken,  and  ruin- 
ous, so  that  the  lieges  and  subjects  of  our  said  Loard  the 
King,  upon  and  over  the  said  bridge,  with  their  horses, 
carts,  and  carriages,  could  not,  and  cannot  go,  pass,  ride, 
and  travel,  without  great  danger,  to  the  grievous  damase 
and  nuisance  of  all  the  lieges  and  subjects  of  our  said 
Lord  the  King,  upon  and  over  the  same  bridge  going, 
passing,  riding,  and  travelling,  and  against  the  peace  of 
our  said  Lord  the  King,  his  crown  and  dignity.  And 
that  the  inhabitants  of  the  county  aforesaid,  the  compon 
bridge  aforesaid  (so  as  aforesaid  beinff  in  decay )  ought 
to  repair  and  amend,  when  and  so  often  as  it  shall  be 
necessary. 

[Or, — And  that  A.  O.  late  of ,  in  the  said  county, 

gentleman,  by  reason  of  hb  tenure  of  certain  lands  lying 

m  the  parish  of aforesaid,  ought  to  make, ,  repair, 

and  amend  the  said  common  bridge,  as  often  as  and 
when  it  shaU  be  necessary.] 


6S2  FORMS   RELATING  TO 


No.  XC.  Certificate  of  such  repair^  to  be  return 
the  Sessions. — From  Schedule  to  Stai.  52  G 
c.  110. — Vide  antes  p^  859. 

County  of  ^To  the  justices  of  the  peace  at  the  Gh 

Quarter  Sessions  to  be  holden  at : — 


-\ 


to  wit.     I     the  said  county^  the day  of- 


We,  and  ,  two  of  his  Majesty's  justii 

the  peace  in  and  for  the  said  county,  duly  appointi 
pursuance  of  the  Statute  in  that  case  made  and  proi 
to  superintend  the  county  bridges,  ramparts,  banks, 
and  other  works  appertaining  to  the  same,  and  the 
I  over  the  same,  and  so  much  of  the  roads  at  the 

thereof  as  by  law  is  to  be^epaired  at  the  expence  c 
said  county,  within  the  division  or  hundred  of  — 
the  said  county,  do  hereby  certify  to  the  said  Coi 

^  Quarter  Sessions,  that  on  the day  of las 

did  inspect  the  county  bridge ,  situate  in  the  i 

of ,  in  the  said  county,  and  within  the  division  i 

said;  and  it  having  appeared  to  us,  on  our  owb  in 
tion  thereof,  that  ,  and  that  it  was  necc 

for  the  purpose  of  preventing  the  further  decay  ai 
Jury  of  the  same,  to  order  the  immediate  repairs 
amendments  to  be  done  to  the  same,  as  follows; 
^  — —  ;  therefore  we,  the  said  justices,  did  on  the 

day  of ,  make  our  order,  in  writing,  signed 

our  respective  hands,  and  did  thereby  order  and  < 

of  the  parish  of ,  in  the  said  county  of 

mediately  to  make  the  said  repairs  and  amendments, 
vided  that  the  sum  to  be  expended  in  such  repairs  si 

not  exceed  the  sum  of pounds :  And  we,  the 

justices,  do  hereby  further  certify,  that  the  said  re 
so  directed  to  be  made  as  aforesaid,  have  been  mad 

cordingly  by  the  said ,  and  that  the  reasonaUe 

and  charges    payable  to  the  said  for  the    s 

amounts  to  the  sum  of ,  as  per  account  heretc 

nexed,  and  verified  on  the  oath  of .     Given  u 

our  hands,  this  day  of ,  in  the  year  d 

Lord  18—. 


PUBLIC  BEIDOES.  GSS 


No.  XCL  luiktmeiU  of  a  bridge  out  of  repair. 

Vide  ante,  p.  366. 

County  of?     By  die  oath  of good  and  lawiiil  men 

J  of  the  county  of  aforesaid,  then  and 

there  sworn  and  charged  to  inquire  for  our  Lord  the 
King  and  the  body  of  the  county  aforesaid,  it  is  pr5- 

aented,  that  a  certain  common  bridge  over  the  ritef , 

Gommonfy  called  bridge,  lying  and  being  in  the 

parish  of ,  in   the  county  aforesaid,  in  the  king's 

common  highway  there,  leading  from   the  market-town 

of  ,  to  the  market-town  of ,  in  the  said  county, 

altogether  and  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  being  a  common  king's  highway 
for  all  the  lieges  and  subjects  of  our  said  Lord  the  King 
and  of  his  ancestors,  with  their  horses,  carts,  and  car- 
riages to  go,  pass,  ride,  and  travel  at  their  pleasure,  oo 

the  day  of ,  in  the year  of  the  reign 

of ,  was  and  yet  is  in  great  decay,  broken,  and  rum* 

008,  so  that  the  lieges  and  subjects  of  our  said  Loard  the 
King,  upon  and  over  the  said  bridge,  with  their  harfeSf 
carts,  and  carriages,  could  not,  and  cannot  go,  pass,  ride, 
and  travel,  without  great  danger,  to  the  grievous  damage 
and  nuisance  of  all  the  lieges  and  subjects  of  our  said 
Lord  the  King,  upon  and  over  the  same  bridge  going, 
passing,  riding,  and  travelling,  and  against  the  peace  of 
inir  said  Lord  the  King,  his  crown  and  dignity.  And 
that  the  inhabitants  of  the  county  aforesaid,  the  con^on 
bridge  aforesaid  (so  as  aforesaid  beinff  in  decay )  ought 
to  repair  and  amend,  when  and  so  often  as  it  shiUl  be 
necessary. 

[Ory — And  that  A.  O.  late  of ,  in  the  said  county, 

gentleman,  by  reason  of  his  tenure  of  certain  lands  lying 

m  the  parish  of aforesaid,  ought  to  make, ,  repair, 

and  amend  the  said  common  bridge,  as  often  as  and 
when  it  shaU  be  necessary.] 


[    6M    ] 


PART   IV. 


THE  TITLB8  OF  THE  8EVERAI.  ACTS  OF  PABUAMEHT  HOW 
IN  FORCE,  RELATIMO  TO  HIOHWATS  AN0  TURHHU 
ROA0S  (a). 


L  Aeis  of  ParUameni  relating  to  Highwayt. 

Ist— Stat.  13  Geo.  S.  c.  78. 

An  Act  to  explain,  amend,  and  reduce  into  one  Act  of 
Parliament,  the  Statutes  now  in  being  for  the  amend- 
ment and  preservation  of  the  public  highways  within 
that  part  ot  Ghreat  Britain  called  England,  and  for  other 
purposes* 

[  177S.] 

3d.— Stat.  34  Geo.  3.  c.  64. 

An  Act  for  the  more  effectually  repairing  of  such  parts 
of  the  highways  of  this  kingdom,  as  are  to  be  repaked 
by  two  parishes. 

[2Sd  May,  179^.] 


3d.— Stat.  34  Geo.  3.  c.  74. 

An  Act  for  varying  some  of  the  provisions  in  an  Act  of 
the  13th  year  of  his  present  Majesty^s  reign,  respecting 
the  public  highways  within  that  part  of  Great  iBritain 
called  England,  which  relate  to  die  performance  of 
statute  duty. 

[llth  June,  179^] 


(«)  It  b  UiOQgfat  convenient  to       qaenUy  to  be  inserted  in  proceed* 
add  these  titles,  as  they  are  fre-       ingt  under  the  several  Acts. 


TITUt  Of  MlOn  ULATIHO  TO  HIOHWAT8,  &e.     6S5 

4tlL— Stat  44  Geo.  S.  c.  52. 

■> 

An  Act  to  alter  and  amend  so  much  of  an  Act  passed  in 
die  S4th  year  of  his  present  Majesty,  as  rehites  to  die 
amount  of  the  sums  to  be  paid  by  persons  compound- 
ing for  the  performance  of  statute  duty. 

[ISikMay,  1804.] 

5th.— Stat  54*  Gbo.  S.  c.  109. 

An  Act  to  amend  an  Act  of  the  13th  year  of  his  present 
Majesty,  to  explain,  amend,  and  reduce  into  one  Act, 
the  Statutes  now  in  force  for  the  amendment  and  pre- 
servation of  the  pubKc  highways  within  England,  and 
for  other  purposes. 

[2SdJuly,  1814.] 

6th.— Stat  55  Gbo.  S.  c.  68. 

An  Act  to  amend  an  Act  of  the  13th  year  of  his  present 
Majesty,  for  the  amendment  and  preservation  of  the 
public  niffhways,  in  so  far  as  the  same  relates  to  notice 
of  appeal  against  turning  or  diverting  a  public  high- 
way, and  to  extend  the  provisions  of  me  same  Act  to 
the  stopping  up  of  unnecessary  roads. 

[7th  June,  1815.] 


IL  Acts  of  Parliament  relating  to  Turnpike  Roads. 

Ist.— Stat.  3  Geo.  4.  c.  126. 

An  Act  to  amend  the  general  laws  now  in  being  for 
regulating  turnpike  roads  in  that  part  of  Great  Britain 
caUed  England. 

[%th  Aug^mSl.] 

2d.— Stat  4  Geo.  4.  c.  16. 

An  Act  to  explain  so  much  of  the  General  Turnpike  Act, 
as  relates  to  the  toll  payable  on  carriages  laden  with 
lime  for  the  improvement  of  land. 

[Z^h  March,  1823.] 

R  K 


"■•*■%' '•-^~r'  "^      H»**' 


( 


i 
f 


OM  AOn  HBLA'FIIIO  TO  TUEmKB  RaAHS. 


M.— Stat  4  Oso.  4.  c.  35. 


An  Act  to  enable  trustees  or  commissioners  under  j 
Parliament,  to  meet  and  carry  such  Acts  into  exe 
I  although  they  may  not  have  met  according  to 

^  rections  of  such  Acts. 

[Z7ihJune,  IS 


4th.— Stat.  4  Geo.  4.  c.  95. 

An  Act  to  explain  and  amend  an  Act  passed  in 
year  of  the  reign  of  his  present  Majesty,  to  ame 
ffeneral  laws  now  in  being  for  regulating  tumpiki 
m  that  part  of  Great  Bntain  called  England* 

[IdthJuly,  18 


*  5th.— Stat  5  Geo.  4.  c  69. 

An  Act  to  enable  justices  of  the  peace  for  ridings 
i  aions,  or  sokes,  to  act  as  trustees  for  repairin 

I  maintaining  turnpike  roads. 

,  intkJune,l& 

I 

6th.— Stat  7  &  8  Geo.  4.  c.  24. 

>  An  Act  to  amend  the  Acts  for  regulating  turnpike 

I  in  England. 

P  [  144h  June,  1£ 

I 
i 

I  7th.— Stat  9  Geo.  4.  c.  77. 

{  An  Act  to  amend  the  Acts  for  regulating  turnpike  i 

i  [  2Sih  July,  18: 

r 

\ 

\ 


INDEX.  «lt 

BRIDGBS-cMrtnMrf 

fnihScr  appointaBBat  of  mrrajror  for,  343 
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828  INDEX. 

APPEAL. 

aguBst  order  of  jastic«s  for  diTcrtiog  or  extingtualuBg  t 

highwiy.  386,  403 
agaJDBt  proce«diD{;s  nnder  Highway  Ac(s,  614 
aoder  Turn  pike  Acta,  560 
APPLICATION. 

of  peoalties,  &c.  under  Higliwmy  Acts,  fiOO 
under  TurnpilLe  Acu,  643 
APPOINTMENT, 

of  sDr?Byor  of  tlie  faigbwaya,  105 

in  cu«  of  destli  of  fanner 
sarreyor,  117 
of  assistant  surveyor,  114 
of  surveyor  of  tDm|>ike  roads,  2]9,  221 

of  public  bridges.  343 
of  new  tmstees  nnder  Turnpike  Acts,  194 

APPORTIONMEVT. 

of  fine,  upon  inUictmeot  for    non-repair  of  a  Inmpik* 
road,  between  the  trustees  and  the  inhabitants,  540 

APPREHENSION, 

of  transient  offenders  against  the  Tumpiko  Acts,  540 
ASSESSMENT, 

under  Highway  Acts,  for  parch ase  of  materials,  16B1 
for  repair  in  general,  IBl 
additional,  ISS 

notice    of     intended    applicitioa 
for,  162,  167 
tuder  Highway  Acts,  limitation  to  amotint  of,  168 
for  widening  road: 
enforcing  payment  of,  168 
ASSISTANT  SURVEYOR. 
appointment  of,  114 
duty  of,  116 

BOUNDARIES, 

between  parishes,  provisions  for  ascertaining,  86 

BRIDGES.  _ 

public,  where    repaired    by    parishes,  taropike  troslHS 


i 


i 


licitioa 

1 


Disy  contract  to  repair,  Ac.  251 
public,  nature  of,  324 

as  to  the  freehold  of,  337 
repairable  hy  the  county, 
the  connly  not  liable  to  widen. 


330  J 

iden,  338  ^M 

J 


INDEX.  089 


pabBc,  appoiotmeot  of  snrrejor  for,  343 

procuration  of  materials  for  repair  of,  343 
removal  of  nuisanoea,  Ac.  from»  343 
property  of,  how  to  be  laid,  344,  35S 

to  be  laid  io  the  inhabitaDta  of  the 
eoonty  generally  on  indictment  or  information  (see 
Addauia.) 
pnblic,  power  to    obtain  stone  from   qaarries  for  the 

amenament  of,  346 
pablic,  power  to  alter  the  situation  of,  or  to  widen,  350 
actions  respectinff,  (  see  Addenda  )  358 
in  conoty  of  Y^ork,  orders  with  respect  to,  to  be 
made  at  Easter  Sessions,  363 
pablic,  materials  for  repair  of,  exempt  firom  toll  on  torn- 
pike  roads,  364 
public,  counties  may  contract  for  the  repair  of,  366 
repair  of,  by  prescription,  302 

may  be  andert|&en  by 
the  county  upon  contract,  302 
public,  reparation  of  300  iieet  of  highway  at  the  enda 

of,  304 
public,  indictment  for  non-repair  of,  300 

who  Q^a^  )l>e  jurors 
and  justices  to  tnr,  308 
public,  indictment  for  non-repair  of,  inhabitants  may  h6 

witnesses  upon,  309 
public,  indictment  for  non-repaii*  of,  fine  upon,  309 

not  remoyable  by 
certiorari^  except  by  die  prosecutor,  or  where  the 
right  to  repair  is  in  dispute,  309 
public,  ale-houses  not  to  be  kept  on,  492 

CATTLE, 

straying  on  turnpike  road,  to  be  impounded^  ^33 

CAUSEWAYS, 

by  side  of  turnpike  roads,  as  to,   314,  316 
penalty  on  damaging,  under  Highway  Aots,  491 

upder  Turnpike  AeU,  624,  627 

CENTRE, 

of  turnpike  road^  what,  313 

CERTIFICATE, 

of  justices,  Cbet  nfiw  way  is  in  condition,  before  the  old 
one  can  be  stopped  up^  400 


INDEX.  «si 

DAMAGES, 

reeorwy  of,  in  wUitioa  to  the  poultiH  andsr  ths  Turn- 
pike Acta,  M5 
DEDICATION, 
of  s  bigkwaj,  41 

whether  it  cu  be  partial,  50 
can  be  made  only  bv  the  owner  of  th« 
fee,  69 
of  a  highway,  how  far  the  couent  of  the  pabUo  ii  re- 
quisite to,  68 
DIRECTION  POSTS, 

to  be  erected  oo  highwa;i,  17fi 
penalty  on  dunagiog,  4111 

DISABIUTY, 

persons  lying  under,   nay  sell  land  to  tompike  tras- 

tees,  415 
persons  lying  nndar,  payment  of  the  pnrchase-money  to 
or  in  trust  for,  430 
DISTRESS, 

onder  Turnpike  Act,  pen^y  on  reseoe  of,  685 
DITCHES,  DRAINS,  &c. 

regulations  as  to,  in  Highway  Acta,  171 
in  Tompike  Acts,  816 
DIVERSION, 

t>f  h^way,  by  ad  qucd  dmrnmrnm,  372 

appeal  agaiast,  9]'4 
by  act  «rf  God,  376 

by  order  of  two  justices,  879  [40S 

appeal  againit,  880, 

consent  of  the  owner 

■not  be  obtained  to,  3B3 

•f  highway,  by  order  of  two  josdees,  most  be  made  at 

a  Special  Seseiona,  806 
of  highway,  by  order  of  two  justices,  prsrioos  notiees 

required,  399 
of  highway,   by  order  of  two  jnstices,  oeitiScate  to  be 
given  of  the  euMiiticHi  of  the  new  way,  before  (be  old 
ODe  can  be  stopped  ap,  400 
of  hi^way,  by  cwder  of  two  jnstiees,    sale  of  tlw  M 

way,  406 
of  tompike  roads,  411 

DRIVERS.  

re^ulaiioos  m  (o,  id  London  and  Weataitnstsr,  ' 
in  Highway  Acts,  494 
io  TurnpiLe  Acts,  aao 
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FENCES, 

to  new  tnnipike  rotdi  to  be  made  bj  die  tnuteet,  486 

FERRY, 

natore  of  the  pablio  and  private  rights  which  oonevr  to 
make,  92 

FINE, 

upon  indictment  for  non*repair,  480 

no  seeond  can  be  levied 
upon  same  indictment,  481 

upon  indictment  for  non-repair,  application  of  nnder  the 
Uighwajr  Acts,  508 

npon  indictment  for  non-repair,  how  to  be  levied  vpon 
a  parish,  &e.  508 

npon  indictment  for  non-repair  of  a  tnnipike  road,  ap- 
portionment of,  540 

FOOTPATH, 

pnblic,  is  a  highway,  1 

sale  off,  when  diverted,  Ac.  bj  order  of  two  jus- 
tices, 380 
pnblic,  nuisance  to  plough  np,  443 
bjr  side  of  turnpike  road,  penalty  on  damaging,  524, 627 

FORFEITDRE8, 

recovery  and  application  of  nnder  Highway  Acts,  500 

nnder  Turnpike  Acts,  643 
FORMS, 

of  prooeedbgs,  highway,  170 

turnpike,  823 

GATES, 

not  to  open  upon  turnpike  road,  627 

GATES -(TOLL), 

power  to  erect  or  discontinue,  256 

if  unauthorised,  may  be  removed  by  justioes,  257 

HAMLET, 

extra-parochial,  liability  of  to  repair  its  highwaysi  78 

HEDGES, 

regulations  as  to,  in  Highway  Acts,  173 

in  Turnpike  Acts,  310 
HEIR, 

may  be  indicted  for  continuing  a  nuisance  to  a  hif^wigrt 
460 

HIGHWAY, 

definition  of,  1 

must  be  a  thorou^are,  6 

the  soil  of  vested  in  adjoining  proprietors,  23 


I 
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HIGHWAY— coiittfiMerf 

if  fonndroiis,  pa«seng«n  mky  g«  ofer  ihm  tdjdiniBg  km 

37 
bow  it  nifty  origioate,  40 

by  unmolested  poummAmp  or  d< 
dication,  41 
Low  it  may  originate  by  Act  of  Parliament,  87 
liability  to  repair  at  common  law,  69 

by  reason  of  indosore,  90 
by  reason  of  prescription»  93 
assessment  for  the  repair  of,  1(n 
width  of,  under  Highway  Acts,  100 
justices  may  order  what  shall  be  first  repaired,  100 
cannot  be  extinguished  at  common  law,  371 
ditersion  of,  at  common  law,  by  ad  qnod  damnum ^  372 

by  act  of  God,  370 
diversion  or  extinction  of  by  Act  of  Parliament,  377 

by  order  of  two  justices,  37 
by  order  of  two  justices,  th 
proceedings  relative  to,  how  questioned,  409 
diversion  or  extinction  of  under  Inclosure  Acts,  408 
nuisances  to,  at  common  law,  439 

removal  of,   and  pimiai 
ment  of  the  offenders,  407 
nuisances  to,  by  Statute,  485 

remedies  for,  498 

HIGHWAY  ACTS. 

exemptions  from,  179 

general  penalty  on  persons  resisting  the  elocution  of,  4S 

HORSE  ROAD, 

public,  is  a  highway,  1 

HORSES, 

number  of,  allowed  to  waggons  iud  earta^  nnder  ti 

Highway  Acts,  480 
in  London  and  Westminster,  489 

INCLOSURE, 

liability  in  respect  of,  to  repair  a  highway,  90 

INCLOSURE  ACTS, 

diversion  or  extinction  of  highways,  under,  400 

INDfCTMENT. 

of  public  bridges,  300 

lies  for  nuisance  to  a  highway,  408 

for  disobedience  to  order  of  justices,  470 

against  a  parish  for  non-ropajr,  471  .lAI 

against  an  fcifiBrior.  diitriel  or  individoalsy  for  Moo-iapai 


INDEX.  «» 

INDICTHENT—cMifnMrf 

for  BOD-repair  of  hjghwaj,  m  to  Ike  plea  to,  477 

■■  to  the  flTideoce  apoo,  476 

aa  to  the  jw^neot  npoa,  480 

no  new  trial  after  verdict  of 

Not  Gaih7,  48S 

for  non-repair  of  highway,  power  to  tbe  Conrt  to  award 

cMta  npoa,  6M 
for  non-repair  of  highway,  application  o(  tbe  fine  upon, 

nnder  liie  Highway  AeU.  606 
for  non-repair  of  higliwaj,  levying  tbe  fine  npon  a  pa- 

riafa,  608 
property  nsed  for  the  bighwajrs  or  tnmpike  roada,  how 

to  be  laid,  6IS,  641 
for  non-repair  of  tnmpike  roadi,  to  be  brongbt  againat 

tbe  pariab,  and  not  against  tbe  trastees,  638 
for  non-repair  of  tnmpike  roads,  power  to  apportion  tbe 
fine  npoD,  between  tbe  pariah  and  the  trustees,  640 
INFANTS, 

maj  sell  land  to  tompike  trustees,  416 
payment  of  tbe  parcbBse-money  to,  or  in  trast  for,  on 
sale  to  tnmpike  tmatees,  430 
INFORMATION, 

by  Conrt  of  K.  B.,  for  new-repair  of  highway,  463 
property  used  on  bigbwayi  or  tnmpike  roads,  how  to 
be  laid  in  any  indictment  or  information,  613,  641 

INHABITANTS, 

of  a  parish,  meetings  of,  177 

may  agree  to  prosecute  or  defend  any  io- 

dictment,   &o.  507 

of  a  pariah,  competent  witnesses  on  prosecntions  nnder 

Highway  Acts — bst  not  on  indictments  for  noo^vpair, 

470,  614 

of  a  parish,  competent  witnessea  on  prosecalions  nnder 

Tnmpike  Acta,  648 
of  a   eoonty,  competent  witnessea  on  indictoient  of  a 
public  bridge,  369 
JURORS, 

who  may  be,  on  indictment  for  non-repair  of  a  public 
bridge,  368 
JUSTICES, 

of  citlei,  to  act  nnder  Highway  Afltn,  t 

tnent  of  BDrveyor  by,  117 
may  order  what  highways  shall  be  firat  repaired,  I 
amy  order  lands,  liable  to  be  repaired  by  tf"""' 
repairtd,  170 


to  be  repaired  by  ^WWW^  to  ho 

its 


9M  INDEX. 

JUSTICES— amtinHed 

to  be,  ex  officio,  truBteeB  of  turnpike  romds,  186,  7 
to  settle  disputes  concrrDtng  tbe  exaction  of  toll,  260 
niay  ailminister  oaths  uuJer  Turopike  Acts,  321 
Uigbway  Acts,  514 
who    may  be,    to    try  tottictment    for   noo-repair  ol 

public  briilgp,  398 
m»y  act  under  Tarnpike   Acts,    allliongh  cr«ditor« 

trustees,  548 
umj'  make  preseotment  of  noa-repair  of,  or  DDisan 

to  a  bighwav,  500 
entitled  to  costs  of  proceedings,  wbeo   removed  by 

liorari,   503 
may  proceed   by  summous  in  recoreriiig  penalties  no 

Turnpike  Actb,  543 

LAMPS,  J 

to  be  placed  on  toll-gates,  256  ^H 

LAND.  ■ 

held  upon    trast   for    repair  of  highway,  to  be   let 
most  improved  valae,  170 

UABILITY, 

to  repair  »  bigbway,  60 

at  common  law,  70 
by  ineloBure,  90 
by  prescriptioD,  93 
of  turnpike  trnsteea.  207 
of  oiTicers  under  turnpike  trustees,  ZliS 

LIMITATION. 

to  actions,  &c,  ander 
undei 
LISTS,  _ 

of  persons  qualified  to  be  surveyors  of  tbe  bigbwajv 

be  delivered  to  the  justices,  105 
of  persons  liable   to  statute  duty  or  composition,  [c 
delivered  to  surveyor  of  turnpike  roada,  343,  247 

MANDAMUS,  J 

to  pat  highway  into  repair,  484  iH 

MATERIALS,  ^ 

for  repair  of  highways,  power  to  get  from  nnincio 

lands,  but  not  to  extend  to  beach,    150,  152 
for  repair   of    highways,    power  to  get   from  inok 
lands,  162  ~ 

assosament  for  (be  purchase  of,  167 
pits  aad  boles  in  getting  to  be  fenced  off,  157, 


r  Highway  Acts.  518 
rnpike  Acta,  549 
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MATERIALS— eon^micecl 

at  what  time  may  be  dag  for  io  foreign  paritbia»  168 
sonreyor  may  contract  for  the  getting.  See.  ISO 
power  to  obtain  for  repair  of  tarnpike  roads,  236 

for  repair  of  poblic  bridgety  343,  846 

MEETINGS, 

of  inhabitants  of  a  parish,  177 
of  turnpike  tmstQCs,  196 

MILE-STONES, 

to  be  erected  on  tompike  roads,  820 

MINES,  &c. 

under  tarnpike  roads,  in  whom  rested,  218 

MORTGAGEES, 

of  tolls,  may  maintain  ejectment,  306 
in  possession,  to  account,  307 

penalty  on  retaining  possession 
after  satisfaction,  307 

MORTGAGES, 
of  tolls,  302 

may  be  paid  off  by  lot,  308 
under  expired  or  repealed  Aets,  regulations  aa 
to,  809 
of  tolls,  if  lost  or  mislaid,  may  be  renewed,  810 

not  to  render  trustees  personally  liable,  810 
upon  lands  purehased  by  turnpike  trustees,  provision  for 
payment  of,  421 

MORTGAGE-MONEY, 

agreed   to  be  advanced  to  turnpike  trustees,  power  to 
enforce  the  payment  of,  806 

NAME. 

of  owner  to  be  painted  on  waggons.  See,  under  Highway 

Act,  496 
of  owner  to  be  painted  on  waggons,  &e,  under  Turnpike 
Act,  629 

NAVIGABLE  RIVER, 

nature  of  public  right  in,  19,  444 
nuisance  in  the  obstruction  of,  444 

NOTICE, 

to  be  given  previous  to  the  application  for  an  assessment 

for  the  highways,  162,  167 
to  be  given  to  the  owner  before  materials  are  got  for 

turnpike  roads,  238 
to  be  given  previous  to  the  diversion  or  extinction  of  a 

Ugh  way,  399 


640  INDEX. 

PROCEEDINGS, 

formB  of,  Doder  Highway  Acta,  179 
aader  Torapike  AcU,  323 
under  Highway  AcU,  Dot  to  be  quashed  for  want 

form,  or  remoTeil  by  etrtioTori,  617 
under  Turnpike  Act»,  not  to    be  qaaahed   for  wanl 

form,  or  removed  by  tertiorari,  652 

PROPERTY, 

right  of.  Tested  in  tarnpike  trustees,  414 
of  materials,  &c.  for  highways,  to  be  laid  in  sane] 
generally,  upon  any  indictment  or  tnfonnation,  fiia 
of  materials,  &c.  for  turnpike  roads,  to  be  laid  in  Irosb 

generally,  on  any  indictment  or  information,  ML 
of  materials,  &c.  for  bridges,  to  be  laid  in  iubibiU 
of  the  county,  in  any  indictment  or  taformatioi^^ 
Addenda.') 
PROSECUTIONS, 

may  be  brought  by  turnpike  trustees,  541 
PROSECUTORS, 

under  Highway  Acts,  how  to  recover  penalties,  511 
under  Tarnpike  Acts,  how  to  recover  penalties,  646 
PURCHASE-MONEY, 

payment  of,  by  turnpike  trnateeB,  4LQ,  430,  43S  1 

QUALIFICATION, 

of  trustees  of  turnpike  roads,  184 

RECOVERY, 

of  tolls,  259 

of  penalties  and  forfeitures  under  Highway  Acts,  SOI 
under  Turnpike  Acta,  54! 
REPAIR. 

of  highways,  assessment  for,  161 

REPOSTTORIES, 

for  materials,  may  be    purchased    by  turnpike  t 


UDIU 

511 
&4« 
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RIGHT, 

to  the  soil  of  biehways,  23 

of  way  is  ■  public  easement,  23 

to  the  freehold  of  pablio  bridges,  337 

to  the  soil  of  turnpike  roads,  218 

RIVER, 

pablic  navigable,  nature  of,  19,  444 
obstraction  of,  444 


INDEX.  641 

SALE, 

power  of,  in  Highway  Acts,  obsenrations  upon,  29 

of  old  highway,  when  diverted  or  extingouhed  by  two 

JQstices,  386,  405 
of  old  tompike  road,  when  diverted,  &c.  420,  424 
of  unnecessary  lands  or  tenements  by  turnpike  trosteea* 

425 

SESSIONS, 

Special,  how  to  be  convened,  178,  305 

diversion,   &c.  of  highways,  by  order  of  two 
JQstices,  mast  be  made  at,  305 

SKIDPANS. 

may  be  ordered  to  be  osed  opon  turnpike  roads,  314 

STAITH, 

as  to  the  erection  of  in  a  public  river,  440 

STATDTE-DCTV, 
proportions  of,  125 
notice  of,  to  be  given,  120 
penalty  for  not  performing,  130,  134 
JQstices  may  order  the  performance  of,  in  kind,  131 
exemptions  from,  134  [136 

daring seed*montb  and  harvest-MOBlha, 
not  wanted  apon  tampike  roads,  may  be  tnaslerred  to 

other  highways,  137,  248 
to  be  performed  on  tampike  roads,  243 

STATCTE-DUTY-OOMPOSITIOX, 
amount  of  lor  staCate  laboar,  136 
amoont  of  (ctr  laod  tn  oe^opatimi,  144 
power  to  jostfces  to  exempt  from,  147 
notice  to  be  git ea  of  the  lime  of  eompowdwig,  146 
regobticMH  as  to,  wbef«  there  M  a  ehaoge  of  otcapario« 

doring  the  jt^tff  %4H 
proportioo  tA  v^  he  fm4  iA  th^  u^mmntw  of  tmnfkn 

power  to  tmrmfike  tnwtees  t^  whAa^  t¥^ 

SURVEYfiR, 

of  h^^kways ,  ^ffsmArnvfA,  ^,  IM 

will*  a  ^itkm'ff  Mpf^$P4mfrii4  *4f  112^  114 

4n0j  (A,  iiU 

of  iigfcpaya^  7ihf¥t0'^^  ^  fi^  Aa#  ^/r  M  i^m  l^^  as  a 

ehjv}|^^  Jf6 
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SURVEYOR— coii/MHM?d 

of  higdwa^t,  duty  of ;  to  account,  &c«  118 

to  Tiew  hi^wajrs,  and  remore  a 
DQisances,  &c.  498 
of  kighnjrs*  general  penalljr  npoo,  for  ■lacondad,  12 

not  to  have  an  inlereat  in  oontracU*  <S:i 

125,  159  [51 

of  highways,  a  competent  witness  under  Highway  Acti 

of  tarnpike  road,  and  clerk  to  the  trasteea,  not  to  he  th 

sanie  individual.  221 
of  turnpike  road  to  remove  annoyances,  <&c.  537 
of  public  bridges,  343 

THOROUGHFARE, 

necessary  to  a  highway,  6 

IQ  a  public  river,  19,  444 
if  open  to  all  the  king's  subjects,  is  a  highway,  8 

TITHES, 

rateable  to  highway  assesaments,  163 

TOLLS, 

power  to  collect,  on  turnpike  roads,  252 

to  be  paid  upon  carriages  affixed  to  others,  253 

power  to  trustees  to  reduce,  254 

may  be  compounded  for,  256 

table  of,  to  be  placed  on  toll-house,  and   tickets  girea 

25B 
how  to  be  recovered,  259 
penalty  for  evading  p  lyment  of,  261 
regulations  for  letting  to  farm,  202 
additional,  in  respect  of  the  breadth  of  wiieels,  267 
additional,  in  respect  of  the  breadth  of  wheels,  exemp 

lions  from  payment  of,  269 
additional,  in  respect  of  over-weight,  272 
additional,  in  respect   of  over-weight,   not  to  be  com 

pounded  for,  275 
additional,  in  respect  of  over-weight,  may  be  reduce 

within  ten  miles  of  London,  275 
additional,  in  respect  of  over-weight,  penalty  for  evadiB 

payment  of,   276 
additional,  in  respect  of  over-weight,   carriages  to  b 

weighed,  for  the  purpose  of  enforcing  payment  of,  27 
additional,  in  respect  of  over-weight,  exemptions  froi 

payment  of,  299 
exemptions  from  payment  of,  2(K^ 

penalty    for    fraudulentl 

claiming,  301 
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TOLLS— eoH/ixicecf 

may  be  redoced  by  canal  or  rail-road  companies,  upon 
the  carriage  of  materials  for  tarnpike  roads,  342 

TOLL-GATES, 

how  to  be  erected  or  discontinued,  256 
if  illegally  erected,  may  be  removed  by  order  of  jus- 
tices, 257 
lamps  to  be  lighted  open,  258 

TOLL-HOUSES,  &c. 

vested  in  the  trastees,  214 

if  unnecessary,  not  to  be  sold,  but  to  He  polled  down 

and  the  materials  sold,  215 
occupation  of  by  lessees,  Stc,  216 
power  of  re-entry  upon,  by  trustees,  216 

TOWNSHIP, 

liability  of  to  repair  its  highways,  05 

TRANSFER, 

by  surveyor  of  highways  to  his  successor,  118,  120 

TREES, 

to  be  lopped,  &c.  under  Highway  Acts,  L19 

under  Turnpike  Acts,  319 

TRESPASS, 

to  depasture  along  a  highway,  S5 

TRUSTEES, 

may  sell  land  for  the  improvement  of  a  turnpike  road, 

415 
payment  of  the  purchase-money  to,  430 

TRUSTEES  (TURNPIKE,) 

qualification  of,  184 

oath  to  be  taken  by,  187 

not  to  act  where  interested,  189 

penalty  for  acting  when  not  qualified,  190 

upon  having  an  interest  in  any  office,  contract,  &c. 
191 

penalty  not  to  extend  to  having  shares  in  canal  or  rail- 
way companies  contracting  with  the.  trustees,  194 

appointment  of  new,  194 

meetings  of,  195 

proceedings  of,  to  be  entered  in  a  book,  200 

books  of  account  to  be  kept  by,  202 

to  circulate  a  general  statement  of  the  funds  of  the  road, 
203 

s  s  2 
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TRUSTEES  (TURNPIKE)— confin 

lu  audit  accouDls  of  the  treasurer,  clerk,  and  i 

203 
power  to  enter  intr.  ronlracls.  205 
to  t>«  competent  wilnessos,  206 
general   liability  of,  2l)7 
Bclions  by  and  against,  211,  213 
rigLt  of  properly  vested  in,  214 
faiTe  DO  right  to  tLe  soil,  or  mines,  &c^  21B 
power  to  sell  the  soil  of  unnecessary  roads, 

unnecessary  lenemeats,  219,  425.! 
may  appoint  officers  with  salaries,  219 
not  to  appoint  the  same  person  to  be  treasurer  &nd 

or  Burveyor  and  clerL,  220,  221 
not  to  appoint  victaallers  to  olTtces.  222 
to  take  security  from  tbeir  treasurer.  222 
may  appoint  temporary  collectors,  223 
may  purchase  land  wbereonl  to  get  materials, 
may  purchase  repositories  for  materials,  242 
may  compound  for  statute  duty,  249 
may  contract  with  persons  liable  to  repair  by  pre 

tion— and  with  parishes  liable  to  ibo  repair  of  br 

250,  351 
may  measure  the  wheels  of  waggons,  Ac.  passtug  th 

any  turnpike  gate,  208 
may  mortgage  the  tolls,  302 
may  discharge  mortgages  by  lot, 
may  renew  mortgages,  lost  or  mislaid,  310 
not  to  be  personally  liable  on  mortgages,  310 
to  erect  mile-stones.  &-c..  320 
may  administer  oalhs,  321 
may  order  skid-pans  to  be  ased,  314 
power  to  make  and  repair  causeways,  3] 
may  improve,  difcrl,  or  extinguish  turnpike  i 
may  buy  land;  and  as  to  payment  of  pnrcUase-moiM 

conversion  of  the  land  purchased,  411,  419 
may  purchase  land  from  persous  under  disability, 
payment  of  money  to  or  in  trust  for  vendors  lying 

disability,  430 
may  be  ordered    to  pay  expences,  &c.  where  Ten 

under  disability.  435 
payment  of  purchase-money  by,  where  title  is  not 

factory,  or  owner  not  knowu,  433 
where  dispute  arises  as  lo  the  purchase  of  laud  I 

be  settled  by  a  jury— >aad  as  to  the  payment  I 

expences,  422  "^ 


i 
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TRUSTEES  (TURNPIKE)— c«auw«*. 
ma;  sell  old  road,  420,  424 
form  of  coarejaDce  bjr,  427 
not  to  poll  dowD  boiiBes,  or  take  in  gardens,  or  deviate 

more  Ihao  100  jards  withont  the  consent  of  the  owner; 

which  consent  may  be  given  by  persona  under  dis- 

abilitj,  428 
persoDB  in  possession  of  land  purchased  by,  preminp- 

tively  entitled,  434 
to  fence  new  roads,  435 
maj  direct  proaecntions,  541 
property  to  be  laid  lo,  generally,  on  any  indictment  or 

information,  541 

TURNPIKE  ACTS, 

exemplioas  from  the  operation  of,  182 
esplaoation  of  words  iu,   183 
penalty  on  resisting  the  execntion  of.  536 
penalties  under,  recovery  and  application  of,  543 
appeal  against  proceedings  under,  650 

TURNPIKE  BILL. 

power  to  consent  to,  by  affidavit,  322 
TDRNPIKE  ROADS, 

parish  liable  to  be  indicted  for  the  non-repair  of,  76,  538 

repair  of,  180 

general  statement  of  tho  funds  of,  to  be  made  oat  and 

circulated,  203 
what  shall  be  deemed  the  centre  of,  313 
diversion  and  eslinctioo  of,  41 1 
nuisances  sod  annoyances  to,  and  encroachments  upon, 

penalty  for  making,  521 
penalty  for  working  injury  to  the  road  or  annoyances  to 

the  passengers,  521 

VENUE. 

in  indictments  for  non-repaJr  of  highway,  471 

VICTUALLERS. 

not  to  be  appointed  to  offices  under  Turnpike  Acts,  222 

WATERING, 

turnpike  roads,  312 

WEIGHING  ENGINES, 

to  be  erected — may  be  erected  for  the  use  of  adjoining 
truatB,  277,  279 
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WHEELS. 

tolls  in  respect  of  the  ItMrilll  <f(p  M7 
regulations  in  Turnpike  Aets,  u  to  the  tires  ef,  9i\ 

WIND-MILLS. 

not  to  be  erected  iHttia  2M  yevds^f  tmnipikd  leed, 

WITNESSES, 

competency  of,  wlirRtgliwty  Acts,  (14 

under  Tampike  Acts,  548 
under  Turnpike  Acts,  penalty  to  enforce  the  mtttndtiiM 
of,  649 

YORK, 

county  of,  orders  with  respect  to  public  bridges  to  be 
made  at  Easter  Sessions,  353 
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